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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court. 

The  Hon.  Sir  William  Kalph  Meredith,  C.J.O. 
James  Thompson  Garrow,  J.A. 

John  James  Maclaren,  J.A. 

James  Magee,  J.A. 

Frank  Egerton  Hodgins,  J.A. 

Second  Divisional  Court. 

The  Hon.  Sir  William  Mulock,  C.J.Ex.,  K.C.M.G. 
Koger  Conger  Clute,  J. 

William  Eenwick  Kiddell,  J. 

“ Robert  Franklin  Sutherland,  J. 

James  Leitch,  J. 

HIGH  COURT  DIVISION. 

The  Hon.  Sir  John  Alexander  Boyd,  C.,  K.C.M.G. 

Sir  Glenholme  Falconbridge,  C.J.K.B. 
Richard  Martin  Meredith,  C.J.C.P. 
Byron  Moffatt  Britton,  J. 

James  Vernall  Teetzel,  J. 

“ Francis  Robert  Latchford,  J. 

William  Ed^vard  ^Middleton,  J. 

Hugh  Thomas  Kelly,  J. 

Haughton  Lennox,  J. 


ERRATA 


Page  8,  line  18,  for  “Parkin”  read  “Parker.” 

“ 47,  head-note,  line  11  from  end,  for  “258”  read  “255.” 

“ 88,  head-lines,  for  “2  Geo.  V.”  read  “1  Geo.  V.” 

“ 89,  line  15,  for  “L.R.G.C.P.”  read  “L.R.  9 C.P.” 

“ 143,  line  7,  for  “Rishton”  read  “Rushton.” 

“ 194,  line  8 from  bottom,  for  “M.G.”  read  “M.  & G.” 

“ 274,  line  15,  for  “326”  read  “226.” 


MEMOEANDA 


CALL  TO  THE  BAK. 

In  Trinity  Term,  1914,  the  following  gentlemen  were  called 
to  the  Bar: — 

Waldon  Lawr,  Henry  Smith  Robinson,  Sumner  Watson  Gra- 
ham, James  McClain  Baird,  Ellis  Hughes  Cleaver  Jr.,  William 
Henry  Furlong,  James  Francis  Coughlin,  Victor  Henry  Hattin, 
Hamilton  James  Stuart,  Harry  Dell  Anger,  Eric  Rognvald 
Thomson  (with  honours,  scholarship,  and  gold  medal),  Cecil 
Lome  Garrick,  James  Moffatt  Forgie,  Fred  Easton  Hetherington, 
Jacob  William  Broudy,  John  Rudd  Rumball,  Gordon  Haskett 
Tennent,  Walter  Tyrie  Robb,  John  Alexander  Donovan,  William 
Henry  Latimer,  Bernard  Patrick  Fitzpatrick,  Bert  Henry  Luther 
Symmes,  William  Hormisdas  Edward  Lepine,  James  Boyd 
Moon,  William  Harold  Male,  Wilfred  Joseph  Grace,  David  Edgar 
Dean,  Duncan  Donald  McLeod. 


CASES  REPORTED 


A. 

Anderson,  McNally  v 

(App.  Div.) 

B. 

Bank  of  British  North 

America  v.  Elliott 

(App.  Div.) 

Bank  of  British  North 

America  v.  Haslip 

(App.  Div.) 

Bellamy  v.  Timbers 

(App.  Div.) 

Belleville  Driving  and  Ath- 
letic Association,  Re 

(App.  Div.) 

Billings  (C.  M.)  and  Cana- 
dian Northern  Ontario 
R.W.  Co.,  Re.. (App.  Div.) 

Bilton  V.  Mackenzie 

(App.  Div.) 

Boles,  Cornish  v 

(App.  Div.) 

Booth,  Re  Rabinovitch  and 
(App.  Div.) 

Booth,  Rex  v. . . (App.  Div.) 

Brant,  Township  of,  Connor 
V (App.  Div.) 

Brown,  Dancey  v 

(App.  Div.) 

Brown  v.  Gallagher  & Co. 
Limited 

C. 

Campbellford  Lake  Ontario 
and  Western  R.W.  Co., 

Re  Laidlaw  and 

(App.  Div.) 


Canadian  Home  Circles, 

Order  of,  Grainger  v 461 

Canadian  Northern  Ontario 
R.W.  Co.,  Re  C.  M.  Bill-  - 

ings  and (App.  Div.)  329 

Canadian  Pacific  R.W.  Co., 

Greer  v 419 

Canadian  Westinghouse  Co. 

V.  Murray  Shoe  Co 

(App.  Div.)  11 

Chaplin,  Volcanic  Oil  and 
Gas  Co.  V. . . . (App.  Div.)  364 
Cillis  V.  Oakley.. (App.  Div.)  603 
Clancy  and  Schermehorn, 

Re (App.  Div.)  435 

Clark,  Page  and  Jacques  v. . 

(App.  Div.)  94 

Connor  v.  Township  of 

Brant (App.  Div.)  274 

Cook  V.  Grand  Trunk  R.W. 

Co (App.  Div.)  183 

Cordova  Mines  Limited, 
Northern  Electric  and 
Manufacturing  Co.  Limi- 
ted V (App.  Div.)  221 

Cornish  v.  Boles. (App.  Div.)  505 

Cowley  V.  Simpson 

(App.  Div.)  200 

Curry,  McGregor  v 

(App.  Div.)  261 

D. 

Dancey  v.  Brown 

(A])p.  Div.)  152 

E. 

Elliott,  Bank  of  British 

North  x\merica  v 

(App.  Div.)  442 


561 

442 

442 

613 

79 

329 

585 

505 

88 

539 

274 

152 

323 

209 
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F. 

Fletcher,  Re..  . .(App.  Div.) 

G. 

Gallagher  & Co.  Limited, 
Brown  v 

Glynn  v.  City  of  Niagara 
Falls (App.  Div.) 

Grainger  v.  Order  of  Cana- 
dian Home  Circles 

Grand  Trunk  R.W.Co.,Cook 
V (App.  Div.) 

Greer  v.  Canadian  Pacific 
R.W.  Co 

H. 

Hair  v.  Town  of  Meaford  . . . 
(App.  Div.) 

Hamilton  Radial  Electric 
R.W.  Co.  .and  City  of 
Hamilton,  County  of 

Wentworth  v 

Hampton,  Skeans  v 

(App.  Div.) 

Harris  Abattoir  Co.  v. 
Maybee  & Wilson  and 

Boyd (App.  Div.) 

Harwich,  Township  of,  and 
County  of  Kent  and  City 
of  Chatham,  Re 

Haslip,  Bank  of  British 

North  America  v 

(App.  Div.) 

Home  Bank  of  Canada  v. 
Might  Directories  Limited 
(App.  Div.) 

Hudson  V.  Napanee  River 

Improvement  Co 

(App.  Div.) 

I. 

Imperial  Land  Co.,  Town  of 

Sturgeon  Falls  v 

(App.  Div.) 

International  Electric  Co. 

Limited,  Re,  McMahan’s 
Case 


[voL. 

J. 

Jackson,  Watson  v 

(App.  Div.)  481 

K. 

Kellum  V.  Roberts 

(App.  Div.)  159 

Kent,  County  of,  and  City 
of  Chatham,  Re  Township 
of  Harwich  and 654 

L. 

Laidlaw  and  Campbellford 
Lake  Ontario  and  Western 
R.W.  Co.,  Re. .(App.  Div.)  209 

Lamphier,  Murphy  v 287 

Lancaster  Separate  School 

Trustees,  McDonald  v 360 

Lloyd,  Re (App.  Div.)  476 

M. 

McDonald  v.  Lancaster 
Separate  School  Trustees . 360 

McGregor  v.  Curry 

(App.  Div.)  261 

McGregor  v.  Whalen 

(App.  Div.)  543 

Mackenzie,  Bilton  v 

(App.  Div.)  585 

McKnight  Construction  Co., 
Vansickler  v.  . (App.  Div.)  531 
McMahan’s  Case,  Re  Inter- 


national Electric  Co. 
Limited 348 


McNally  v.  Anderson 

(App.  Div.)  561 

McNiven  v.  Pigott 

(App.  Div.)  365 

Maybee  & Wilson  and  Boyd, 
Harris  Abattoir  Co.  v . . . . 

(App.  Div.)  453 

Meaford,  Town  of,  Hair  v . . . 

(App.  Div.)  124 

Middlesex,  County  of,  Wes- 
ton v (App.  Div.)  148 


633 

323 
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124 
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654 
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340 

47 

62 

348 
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CASES  REPOETED. 


IX 


Might  Directories  Limited, 
Home  Bank  of  Canada  v. 

(App.  Div.)  340 

Millard  v.  Toronto  R.W.  Co. 

(App.  Div.)  526 

Murphy  v.  Lamphier 287 

Murray  Shoe  Co.,  Canadian 

Westinghouse  Co.  v 

(App.  Div.)  11 

N. 

Napanee  River  Improve- 
ment Co.,  Hudson  v 

(App.  Div.)  47 

Niagara  Falls,  City  of,  Glynn 

V (App.  Div.)  1 

Niagara  Navigation  Co.  v. 

Town  of  Niagara 

(App.  Div.)  17 

Niagara,  Town  of,  Niagara 

Navigation  Co.  v 

(App.  Div.)  17 

Northern  Electric  and 
Manufacturing  Co.  Limi- 
ted V.  Cordova  Mines 
Limited (App.  Div.)  221 

O. 

Oakley,  Cillis  v..(App.  Div.)  603 
Oakville,  Town  of.  Till  v...  . 405 

P. 

Page  and  Jacques  v.  Clark.  . 

(App.  Div.)  94 

Phinn,  Shipman  v 113 

Pigott,  McNiven  v 

(App.  Div.)  365 

R. 

Rabinovitch  and  Booth,  Re . 

(App.  Div.)  88 

Rapp,  Rexv..  . .(App.  Div.)  117 

Rex  V.  Booth.  . .(App.  Div.)  539 

Rex  V.  Rapp. ..  . (App.  Div.)  117 

Roberts,  Kellum  v 

(App.  Div.)  159 


Rogers  (Elias)  Co.,  City  of 
Toronto  v. . . . (App.  Div.)  167 
Rutherford,  St.  Catharines 
Improvement  Co.  Limi- 
ted V (App.  Div.)  574 

S. 

St.  Catharines  Improve- 
ment Co.  Limited  v. 
Rutherford . . . (App.  Div.)  574 
Schermehorn,  Re  Clancy  and 

(App.  Div.)  435 

Shipman  V.  Phinn 113 

Simpson,  Cowley  v 

(App.  Div.)  200 

Skeans  v.  Hampton 

(App.  Div.)  424 

Small,  Whitney  v 

(App.  Div.)  191 

Sturgeon  Falls,  Town  of,  v. 

Imperial  Land  Co 

. (App.  Div.)  62 

T. 

Thomson,  Willson  v 

(App.  Div.)  471 

Till  V.  Town  of  Oakville ....  405 

Timbers,  Bellamy  v 

(App.  Div.)  613 

Toronto,  City  of,  v.  Elias 
Rogers  Co. . . . (App.  Div.)  167 
Toronto,  City  of,  Toronto 


Electric  Light  Co.  v 387 

Toronto  Electric  Light  Co. 

V.  City  of  Toronto 387 


Toronto  R.W.  Co.,  Millard 
V (App.  Div.)  526 

V. 

Vansickler  v.  McKnight 

Construction  Co 

(App.  Div.)  531 

Volcanic  Oil  and  Gas  Co.  v. 
Chaplin (App.  Div.)  364 


X 
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W. 

Washburn  v.  Wright 

(App.  Div.)  138 

Watson  V.  Jackson 

(App.  Div.)  481 

Wentworth,  County  of,  v. 
Hamilton  Radial  Electric 
R.W.  Co.  and  City  of 
Hamilton 659 


Weston  V.  County  of  Middle- 
sex  (App.  Div.)  148 

Whalen,  McGregor  v 

(App.  Div.)  543 

Whitney  v.  Small 

(App.  Div.)  191 

Willson  V.  Thomson 

(App.  Div.)  471 

Wright,  Washburn  v 

(App.  Div.)  138 


CASES  CITED 


Name  of  Case. 

A. 

Adams  and  Bridley  Levy  and  Weston 

Machinery  Co.,  Re 

Adams  v.  Marleybone  Borough  Council 

Aldwell  V.  Aldwell 

Alexander  v.  Burchfield 

Allan  V.  Greenslade 

Allan  V.  McTavish 

Ambler  (Jeremiah)  & Sons  Limited  v. 

Bradford  Corporation 

Anctil  V.  Manufacturers  Life  Insurance 

Co 

Anderson  v.  Darcy 

Anderson  v.  Mikado  Mining  Co 

Anderson  v.  Ross 

Andreas  v.  Canadian  Pacific  R.W.  Co. . 
Anglo-Austrian  Life  Assurance  Co.  v. 
British  Provident  Life  and  Fire 

Society 

Angus  and  Township  of  Widdifield,  Re . 

Angus  V.  Dalton 

Arbib  and  Class’s  Contract,  In  re.  . . . 

Archer  v.  Stone 

Armstrong  v.  Buckland 

Armstrong  v.  Nason 

Artistic  Colour  Printing  Co.,  In  re. . . . 

Ashburnham  v.  Bradshaw 

Ashbury  Railway  Carriage  and  Iron 

Co.  V.  Riche 

Atchison  Topeka  and  Santa  Fe  R.W. 

Co.  V.  Calhoun 

Athens  v.  Georgia  Railroad 

Attorney-General  v.  Cambridge  Con- 
sumers Gas  Co 

Attorney-General  v.  Campbell 

Attorney-General  v.  Great  Eastern 

R.W.  Co 

Attorney-General  v.  Robert 

Attorney-General  v.  Margate  Pier  and 

Harbour  Co 

Attorney-General  v.  Pontyridd  Water- 
works Co 

Attorney-General  v.  Portreve,  etc.,  of 

Avon 

Attorney-General  v.  Simpson 

Auger,  Re 

Ayscough  V.  Bullar 


Where  Reported. 


Page 


3 0.W.R.  445 ,....  214 

[19071  2 K.B.  822,  826 342 

6P.R.  183 372 

7 M.  & G.  1061... 442,  443,  448,  449 

33L.T.R.  567 220 

8 A.R.  440 128,  134,  153 

[1902]  2 Ch.  585 8 

[1899]  A.C.  604 619 

18  Ves.  447,  449 217 

3 0.L.R.  581 185 

14  0.L.R.  683 427,  435 

37  S.C.R.  1 2,  47,  51 

3Giff.  521 258 

23  0.L.R.  479 135 

3 Q.B.D.  85,  4 Q.B.D.  162 492 

[1891]  1 Ch.  601 375 

78  L.T.R.  34 94,  107 

18  Beav.  204 652 

25  S.C.R.  263,  268 373 

14  Ch.D.  502,  505 261 

2 Atk.  36 5 

L.R.  7H.L.  653 229,  259 

213  U.S.  1 414 

72  Ga.  800 169 

L.R.  4 Ch.  71 243 

19  Gr.  299 169,  174,  175 

5 App.  Cas.  473 229,  259 

Cro.  Car.  210 123 

[1900]  W.N.  65,  [1900]  1 Ch.  749  8 

[1908]  1 Ch.  388 247 

11  W.R.  1050 242 

[1901]  2 Ch.  671 493 

26  0. L.R.  402 563 

37  W.R.  529,  41  Ch.D.  341.  . . . 247 


B. 

Babcock  v.  Lawson 4 Q.B.D.  394,  401 13 

Badenach  v.  Inglis 29  O.L.R.  165 144 

Badgely  v.  Bender 3 O.S.  221 18,  21,  29,  40,  42 

Badley  v.  Cuckfield  Union  Rural  Dis- 
trict Council 64  L.J.N.S.  Q.B.  571 168,  169 
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Name  of  Case. 


Where  Reported.  Page 


Baily  & Co.  v.  Clark  Son  & Morland. 

Bain  v.  Fothergill 

Baird’s  Case 

Baker  v.  Forest  City  Lodge  Independ- 
ent Order  of  Oddfellows 

Ball  V.  Ray 

Bank  of  Africa  v.  Salisbury  Gold  Min- 
ing Co 

Bank  of  British  North  America  v. 

Elliott 

Bank  of  British  North  America  v. 

Haslip 

Bank  of  Montreal  v.  The  King 

Banks  v.  Goodfellow 

Barangah  Oil  Refining  Co,,  In  re, 

Arnot’s  Case 

Barnett  v.  Earl  of  Guildford 

Barnum  v.  Turnbull 

Barrow  v.  Isaacs  & Sons 

Barry  v.  Desrosiers 

Bass  V.  Gregory 

Batchelor  v.  Fortescue 

Bathurst,  Borough  of,  v.  Macpherson . . 
Bavin’s  Junr.  & Sims  v.  London  and 

Southwestern  Bank 

Bayley-Worthington  & Cohen’s  Con- 
tract, In  re 

Bealey  v.  Shaw 

Beard  v.  Ketchum 


[1902]  1 Ch.  649 483,  498,  504 

L.R.  7H.L.  158 381 

L.R.  5Ch.  725 193 

28  O.R.  238,  24  A.R.  585 467 

L.R.  8 Ch.  467 484 

[1892]  A.C.  281,  284 .62,  72 

31  O.L.R.  442. . . .453,  458,  459,  480 

31  O.L.R.  442... 453,  458,  459,  460 

38  S.C.R.  258 444 

L.R.  5 Q.B.  549,  568 318 

36  Ch.D.702 349,  358 

11  Ex.  19 194 

13U.C.R.  277 632 

[1891]  1 Q.B.  417 509 

14  B.C.R.  126 348 

25Q.B.D.  481 492 

IIQ.B.D.  474 595 

4App.  Cas.  256 5 

[1900]  1 Q.B.  270 443 

[1909]  1 Ch.  648 374,  375 

6 East  208 482 

5 U.C.R.  114,  120,  6 U.C.R.  470, 


Beardmore  v.  Gregory 

Beattie  v.  Wenger 

Beatty  v.  Mathewson 

Beauchamp  v.  Winn 

Beckett  v.  Grand  Trunk  R.W.  Co 

Beckman  v.  Wallace 

Beer  v.  London  and  Paris  Hotel  Co. . . 

Beioley  v.  Carter 

Belhaven’s  (Lord)  Case 

Bell  and  Township  of  Elrna,  Re 

Bell  V.  Holtby 

Bellamy  v.  Porter 

Bellamy  v.  Sabine 

Bellerby  v.  Rowland  & Marwood’s 

Steamship  Co.  Limited 

Benor  v.  Canadian  Mail  Order  Co 

Berkinshaw  v.  Henderson 

Bernina,  The 

Berryman,  Re 

Bettes  V.  Farewell 

Betts  V.  Gibbins 

Bickett  V.  Morris 

Billings  and  Canadian  Northern  On- 
tario R.W.  Co.,  Re 

Bingham  and  Wriggles  worth.  Re 

Bird  V.  Holbrook 

Birkin  v.  Wing 

Birney  v.  Toronto  Milk  Co 

Bishop  V.  Bishop 


8 U.C.R.  523 194 

2 H.  & M.  491,  496 243 

24  A.R.  72 249 

40  S.C.R.  557 544,  557 

L.R.  6 H.L.  223 665 

13  A.R.  174 529 

29  O.L.R.  96 96 

L.R.  20  Eq.  412 533,  537 

L.R.  4 Ch.  230 386 

3 DeG.  J.  & S.  41 359 

13  O.L.R.  80 135 

L.R.  15  Eq.  178 386 

28  O.L.R.  572 613,  614,  617, 

618,  619,  627,  628,  629,  630,  632 
2 Ph.  425 242 

[1902]  2 Ch.  14 227,  255 

lOO.W.R.  1091 385 

12  O.W.R.  919,  1 O.W.N.  97, 

14  O.W.R.  833.. 79,  82,  83,  84 

12  P.D.  58 412,  415 

17  P.R.  573 478 

15  U.C.C.P.  450 632 

2A.  &E.  57 417 

L.R.  1 Sc.  App.  47 503 

29  O.L.R.  60S 334 

5 O.R.  611 374 

4 Bing.  628 589 

63  L.T.R.  80,  82 316 

5 O.L.R.  1 532 

10  L.J.N.S.  Ch.  302 567,  572 
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CASES  CITED. 


Xlll 


Name  of  Case. 

Blackley  v.  McCabe 

Blakemore  v.  Glamorganshire  Canal 

Navigation 

Blakey  v.  Smith 

Blewett  V.  Tregonning 

Blewitt  V.  Blewitt 

Bloxam  v.  Sanders 

Boddington  v.  Schlencker 

Bolch  V.  Smith 

Bond  V.  Warden 

Bondy  v.  Sandwich  Windsor  and  Am- 

herstburg  R.W.  Co 

Bonnard  v.  Dott 

Bonnett  v.  Sadler 

Borland’s  Trustee  v.  Steel  Brothers  & 

Co.  Limited 

Bos  V.  Helsham 

Bottomley  v.  Ambler 

Box  V.  Bird’s  Hill  Sand  Co 

Box  V.  Jubb 

Boyd  V.  Richards 

Boyman  v.  Gutch 

Bradburn  v.  Great  Western  R.W.  Co. . 

Bradshaw,  Ex  p 

Brazilian  Submarine  Telegraph  Co. 
Limited  and  Western  and  Brazilian 

Telegraph  Co.  Limited,  Re 

Breen  v.  City  of  Toronto 

Brewer  v.  Broadwood 

Bridewell  Hospital,  Governors  of,  v. 

Fawkner 

Bridges  v.  Potts 

Brien  and  Brien,  In  re 

British  and  American  Telegraph  Co. 

V.  Albion  Bank 

British  and  American  Trustee  and 
Finance  Corporation  v.  Couper . . . . 
Brocket,  In  re 

Brooking  v.  Maudslay  Son  & Field. . . . 

Brown’s  Trust,  Re 

Brown  v.  Commissioner  for  Railways. 

Brown  v.  DeTastet 

Brown  v.  Dulmage 

Browne  v.  Bailey 

Bryant  v.  Foot 

Buccleuch  (Duke  of)  v.  Metropolitan 

Board  of  Works 

Buckworth  v.  Simpson 

Buffalo,  City  of,  v.  Chadeayne 

Building  and  Loan  Association  v. 

Palmer 

Bunn’s  Case 

Bur  Singh  v.  Uttam  Singh 

Burdett  v.  Thompson 

Burke  v.  Pittman 

Burnet  v.  Hope 

Burnham,  In  re 

Burroughes  Lynn  and  Sexton,  In  re.. . . 

Burrowes  v.  Molloy 

Burton  v.  Griffiths 


Where  Reported.  Page 
16  A.R.  295 449 

1 My.  & K.  154 21 

20O.L.R.  279 63,  67,  69,  76 

3 A.  & E.  554 492 

4 Hagg.  Ecc.  410 292 

4 B.  & C.  941 555 

4B.  &Ad.  752 444,  448,  456 

7  H.  & N.  736 589,  597 

1 Coll.  583 458 

24  0.L.R.  409 589,  600 

[1906]  1 Ch.  740 620,  628 

14  Ves.  526,  528 109 

[1901]  1 Ch.  279 85 

L.R,  2 Ex.  72 214 

38  L.T.N.S.  545 212 

12  D. L.R.  556 82 

4Ex.  D.  76 55 

29  O.L.R.  119 532,  536 

7 Bing.  379 368,  378,  386 

L.R.  10  Ex.  1 527,  528 

16  Sim.  174 522 


42L.T.R.  234 214 

2 0.W.N.  87,  690 600 

22  Ch.D.  105 368 

8 Times  L.R.  637 510,  522 

17  C.B.N.S.  314 89,  91 

[1910]  2 I.R.  84 214 

L.R.  7 Ex.  119 257 

[1894]  A.C.  399 227,  254 

[1908]  1 Ch.  185 

633,  636,  637,  638,  642,  649,  653 

38  Ch.D.  636,  644 261 

12  L.T.R.N.S.  488 478 

15  App.  Cas.  240 334 

4 Russ.  126 199 

10  O.W.R.  451 547,  549 

24  Times  L.R.  644 620 

L.R.  2 Q.B.  161 492 

L.R.  5 H.L.  418 213,  214 

1 Cr.  M.  & R.  834 89 

7 N.Y.  Supp.  501 169 

12  O.R.  1 227 

2 DeG.  F.  A J.  275 258 

L.R.  38  Ind.  App.  13 321 

L.R.  3 P.  A D.  72  (note) 316 

12P.R.  662 250 

9 O.R.  10 194 

22  A.R.  40 483 

5 Ch.D.  601 375,  376 

2 Jo.  cS:  Lat.  521 471,  472,  475 

11  M.  A W.  817 556 
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C. 

Caddick  v.  Skidmore 

Cain  V.  Pearce  Co 

Caldwell  v.  Cockshutt  Plow  Co 

Caldwell  v.  Kenny 

Caldwell  v.  Pagham  Harbour  Reclam- 
ation Co 

Callender  v.  Hawkins 

Cameron  v.  McRae 

Cameron  v.  Ottawa  Electric  R.W.  Co. . 

Camfield  v.  Gilbert 

Campbell  v.  Dunn 

Campbell  v.  Jackson 

Campbell  v.  Robinson 

Campbell  v.  Wilson 

Canada  Carriage  Co.  v.  Lea 

Canadian  Land  and  Emigration  Co.  v. 

Municipality  of  Dysart 

Canadian  Northern  R.W.  Co.  v.  Rob- 
inson   

Capital  and  Counties  Bank  Limited  v. 

Gordon 

Carden,  Ex  p.,  Re  A Debtor 

Carey  v.  Cuthbert 

Carpenter  v.  Hall 

Carr  v.  Town  of  North  Bay 

Carroll  v.  Perth 

Carswell  v.  Hyland 

Carter  v.  Canadian  Northern  R.W.  Co. 

Carus-Wilson  and  Greene,  In  re 

Casson  v.  City  of  Stratford 

Cato  V.  Thompson 

Cavanagh  and  Canada  Atlantic  R.W. 

Co.,  In  re 

Cayley  v.  Hodgson 

Cedar  Rapids  Manufacturing  and 

Power  Co.  v.  La  Coste 

Chamberlain  v.  Sovais 

Chambers  v.  Goldthorpe 

Chamley  v.  Lord  Dunsany 

Chapman  v.  Fylde  Waterworks  Co.. . . 

Chard  v.  Rae 

Charlebois  v.  Delap 

Charter  v.  Watson 

Chatard’s  Settlement,  In  re 

Chinery  v.  Viall 

Christie  v.  Johnston 

Clayards  v.  Dethick 

Clegg  V.  Edmondson 

Clegg  V.  Fishwick 

Clement,  Re 

Clowes  V.  Hilliard 

Clydebank  Engineering  and  Shipbuild- 
ing Co.  V.  Don  Jose  Ramos  Yzqui- 

erdo  y Castaneda 

Cockburn,  Re 

Coffee  V.  McEvoy 

Coffin  V.  North  American  Land  Co. . . . 

Cohen  V.  Tannar 

Cole  V.  North  Western  Bank 


Where  Reported. 


Page 


2 DeG.  & J.  52 195 

1 O.W.N.  1133,  2 O.W.N.  887, 

16  O.W.R.  1133,  18  O.W.R. 

595 484,  502 

30  O.L.R.  244 144 

24S.C.R.  699 17,  42 

2Ch.D.  221 247 

2C.P.D.  592 377 

3 Gr.  311 472 

32  O.R.  24 160,  164 

4 Esp.  221 386 

22  O.R.  98 480 

29C.L.J.  69 164 

27Gr.  634 249 

3 East  294 493 

11  O.L.R.  171 153 

9 O.R.  495, 369 

43  S.C.R.  387 422,  423 

[1903]  A.C.  240 443 

52  Sol.J.  209 628 

7 Ir.  R.  Eq.  542 266 

16  U.C.C.P.  90 441 

28  O.L.R.  623 124,  131,  133,  134 

10  Gr.  64 135 

3 Times  L.R.  708 247 

23  O.L.R.  149,  24  O.L.R.  370. . . 532 

18  Q.B.D.  7 212,  214 

3 O.W.N.  443 135 

9 Q.B.D.  616 374 

14  O.L.R.  523 329,  335 

13Gr.  433 249 

30  Times  L.R.  293 334 

28Gr.  404 249 

[1901]  1 K.B.  624 213 

2 Sch.  & Lef.  690 248 

[1894]  2 Q.B.  599 2 

18  O.R.  371 241 

26  S.C.R.  221 233 

[1899]  1 Ch.  175 266,  270 

[1899]  1 Ch.  712 478,  480 

5H.  & N.  288 555,  556,  559 

12  Gr.  534 63,  69,  76 

12  Q.B.  439 50 

2 DeG.  M.  & G.  787 195,  266 

1 Macn.  & G.  294 195 

22  O.L.R.  121... 633,634,635,637,  639 
4Ch.D.  413 246 

[1905]  A.C.  6 574,  576,  583 

27  O.R.  450 484,  490 

[1912]  2 I.R.  95,  290 589,  596 

21  O.R.  80 205 

[1900]  2 Q.B.  609 327 

L.R.  lOC.P.  354,  362 13 
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Collins  V.  Collins 

Colls  V,  Home  and  Colonial  Stores 

Limited 

Colman  v.  Eastern  Counties  R.W.  Co. 
Consolidated  Gold  Dredging  and  Power 

Co.,  Re 

Cooke  V.  Midland  Great  Western  Rail- 
way of  Ireland 

Cooper  V.  Bill 

Cooper  V.  Hubbuck 

Cope  V.  Rowlands 

Copeland-Chatterson  Co.  v.  Hickok.. . 

Corby  v.  Foster 

Corby  V.  Hill.. 

Cosgrave  Brewing  and  Malting  Co.  v. 

Starrs 

Costa  Rica,  Republic  of,  v.  Erlanger.  . 

Cottier  V.  McBean 

Cottingham  v.  Shrewsbury 

Coulson  V.  Disborough 

Cowen  V.  Phillips 

Cox  V.  Rabbits 

Cox  & Neve’s  Contract,  In  re 

Coxon  V.  Gorst 

Craig,  Re : 

Cranvel  v.  Sanders 

Crawford  v.  Toogood 

Crawshay  v.  Maule 

Crichton’s  Trust,  In  re 

Croft  V.  Lumley 

Cross  V.  Lewis 

Crossley  & Sons  Limited  v.  Lightowler 

Cubitt  V.  Porter 

Cupples  V.  Strahan 

Curry,  In  re 

Curry  v.  Pennock 

Cutten  V.  Mitchell 

D. 

Dagenham  (Thames)  Dock  Co.,  In  re. 
Dalby  v.  India  and  London  Life  Assur- 
ance Co 

Dalton  v.  Angus 

Darling  v.  Pierce 

Darnley  (Lord)  v.  London  Chatham 

and  Dover  R.W.  Co 

Davenport  v.  The  Queen 

Davidson  v.  Taylor 

Davies  v.  City  of  Toronto 

Dawdy  and  Hartcup,  In  re 

Dawson  v.  Niagara  St.  Catharines  and 

Toronto  R.W.  Co 

Dean  v.  Gibson 

Deane  v.  Clayton 

Debtor,  Re  A,  Ex  p.  Carden 

De  Lovio  v.  Boit 

Denver  Hotel  Co.,  In  re 

Devlin  v.  Radkey 

Deyo  V.  Kingston  and  Pembroke  R.  W. 
Co 


Where  Reported.  Page 
26Beav.  306 214 

[1904]  A.C.  179 490 

10  Beav.  1 257 

5  O.W.N.  346 367,  385 

[1909]  A.C.  229 58 

3 H.  & C.  722.  544,  548,  552 

12  C.B.  N.S.  456 490 

2M.  & W.  149 629 

16  Man.  R.  610. . . .424,  427,  430,  433 
29  0.L.R.  83 60 

4 C.B.N.S.  556 589,  593,  597 

llA.R.  156 194 

3Ch.D.  62,  69 6 

L.R.  1 Ch.  81 386 

3 Hare  627 248,  250 

[1894]  2 Q.B.  316 284 

33  Beav.  18 519 

3 App.  Cas.  473 68 

[1891]  2 Ch.  109 374 

[1891]  2 Ch.  73 236,  244 

lOP.R.  33 374 

Cro.  Jac.  497 317 

13  Ch.D.  153,  158 369,  372 

1 Swanst.  495,  507.. 194 

24  L.T.R.  (O.S.)  267 478 

5 E.  & B.  648,  6 H.L.C.  672. ...  520 

6 B.  & C.  686 482 

L.R.  3 Eq.  279,  L.R.  2 Ch.  478. 

482,  483 

8 B.  & C.  257 342 

29  L.R.  Ir.  120 247 

32  O.R.  150,  153 274 

4 O.W.N.  712,  1065 509 

10  O.L.R.  734 139,  142 

L.R.  8 Ch.  1022 536 

15  C.B.  365 528 

6 App.  Cas.  740 492,  493 

15Hun  (N.Y.)  542 164 

1 DeG.J.  & S.  204 242 

3 App.  Cas.  115 510,  520 

14  P.R.  78 369,  378 

15  O.R.  33 136 

15  Q.B.D.  426 214 

2 O.W.N.  1080 526 

L.R.  3 Eq.  713 652,  653 

7 Taunt.  489 599,  600 

42  Sol. J.  209 628 

2 Gallison  398 115 

[1893]  1 Ch.  495 254 

22  O.L.R.  399,  408 368 

8 O.L.R.  588 185 
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Dickenson  v.  Jardine 

Dickin  v.  Hamer 

Dickson  v.  Carnegie 

Diehl  V.  Z anger 

Dinn  v.  Blake 

Dixon  V.  Bell 

Dixon  V.  Bradford  and  District  Rail- 
way Servants’  Coal  Supply  Society 

Dixon  V.  Evans 

Doberer  and  Megaw’s  Arbitration,  In 

re 

Doberer  v.  Megaw ’ 

Docker  v.  Somes 

Dodge  V.  Meech 

Doe  d.  Gatehouse  v.  Rees 

Doe  d.  Griffith  v.  Pritchard 

Doe  d.  Lynde  v.  Merritt 

Doe  d.  Perry  v.  Henderson 

Doe  d.  Pitcher  v.  Donovan 

Doe  d.  Riddell  v.  Gwinnell 

Doe  d.  Warner  v.  Browne 

Dolan  V.  Baker 

Dominion  Improvement  and  Develop- 
ment Co.  V.  Lally . 

Dominion  Natural  Gas  Co.  v.  Collins.  . 

Dominion  Oil  Co.,  Re 

Dougal  V.  McCarthy 

Dowling  V.  Dowling 

Down  V.  Hailing 

Downs  V.  Collins 

Drake  v.  Martin 

Duckett  V.  Cover 

Dugdale  v.  Lovering 

Dunn  V.  Vere 

Dysart  (Earl  of)  v.  Hammerton  and 
Co 


Where  Reported.  Page 

L.R.  3C.P.  639 527 

1 Dr.  & Sm.  284 572 

1 O.R.  110 484,  497 

39  Mich.  601 340,  345 

L.R.  10  C.P.  388,  390.  .216,  219,  220 
5M.  & S.  198 416 

[1904]  1 K.B.  444 91 

L.R.  5 H.L.  606 359 

10  B.C.R.  48 214 

34  S.C.R.  125 214 

2 My.  & K.  655 199 

1 Hagg.  Ecc.  612,  617 308 

4 Bing.  N.C.  384 510,  520 

5 B.  & Ad.  765 520 

2.U.C.R.  410 89 

3U.C.R.  486 202 

1 Taunt.  555 89 

1 Q.B.  682 564,  567 

8 East  165 92 

10  O. L.R.  259 544,  557,  558 

24  O.L.R.  115 202 

[1909]  A.C.  640 405,  416 

2 0.W.R.  826 82 

[1893]  1 Q.B.  736 89 

L.R.  1 Ch.  612 244 

4 B.  & C.  330 443,  448 

6 Hare  418 194 

23  Be av.  89 652 

6Ch.D.  82 247 

L.R.  10  C.P.  196 417 

19  W.R.  151 536 

30  Times  L.R.  379,  381 

484,  500,  523,  524 


E. 


Eads  V.  Williams 

Earl  V.  Lubbock 

Edgerley  and  Hotrum,  Re 

Edinburgh  Life  Assurance  Co.  v.  Allen. 

Egrnont  (Earl  of)  v.  Smith 

Elgin  Loan  and  Savings  Co.  v.  Orchard 

Ellis  and  Town  of  Renfrew,  Re 

Ellis  V.  Clemens 

Klphinstone  (Lord)  v.  Monkland  Iron 

and  Coal  Co 

Eml)rey  v.  Owen 

Knglishrnan,  The,  and  The  Australia.  . 
Knoch  and  Zaretzky  Bock  <fe  Co.’s  Ar- 
bitration, In  re 

Mpps  V.  'The  State 

Ikpiity  Fire  Insurance  Co.  v.  Thomson. 

Fra  Life  Assurance  Society,  In  re 

Evans  v.  Coventr}^ 

Evans  v.  Levy 

Ewing  V.  Dominion  Bank 


24L.J.  Ch.  531,  533 212 

[1905]  1 K.B.  253 588 

4 O.W.N.  1434 368 

19Gr.  593 241 

OCh.D.  469 266 

7  O.L.R.  695 153 

21  O.L.R.  74 136 

21  O.R.  227 484,  497,  502 

11  App.  Cas.  332 574,  576,  583 

6 Ex.  353,  20  L.J.  Ex.  212,  216. . 


[1895]  P.  212 417 

[1910]  1 K.B.  327 283,  284 

19  Ga.  102,  111 285 

41  S.C.R.  491 243 

[1866]  W.N.  309 257 

8  DeG.  M.  & G.  835 236,  237 

[1910]  1 Ch.  452 523 

35  S.C.R.  133 13 
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Where  Reported.  Page 

F. 


Farmers  Loan  and  Trust  Co.  v.  Nova 

Scotia  Central  R.W.  Co 

Featherstonhaugh  v.  Fenwick 

Fenner  v.  Blake 


Ferguson’s  Trusts,  In  re 

Ferguson  v.  Kenny 

Ferris  and  Eyre,  Re 

Fielding  & Co.  v.  Corry 

Firth  V.  Brooks 

Firth  V.  Ridley 

Fisher  v.  Hepburn 

Fitzgerald  v.  Barbour 

Flanders  v.  D’Evelyn 

Flatt  and  United  Counties  of  Prescott 

and  Russell,  In  re 

Fleming  v.  City  of  Toronto 

Fletcher  v.  Rylands 

Flight  V.  Bentley 

Flower  v.  Todd 

Flynn  v.  Robertson 

Foley  V.  Township  of  East  Flambor- 

ough 

Forhan  v.  Lalonde 

Forristal  v.  McDonald 

Foster  v.  Bates 

Fouchier  & Son  v.  St.  Louis 

Fralick  v.  Grand  Trunk  R.W.  Co 

Frank  v.  Beswick 

Franklin  v.  South-Eastern  R.W.  Co.. 

Freeman  v.  Pope 

Friary  Holroyd  and  Healey’s  Brewer- 
ies Limited  v.  Singleton 

Fry  V.  Hill 

Furber,  Ex  p..  In  re  King 


24N.S.R.  542 472 

17Ves.  298 195 

[1900]  1 Q.B.  426,  82  L.T.R.  149, 

69  L.J.Q.B.  257 

436,  437,  438,  439,  44q 

22W.R.  762 478 

16A.R.  276 153 

18  0.R.  395 215 

[1898]  1 Q.B.  268 442,  444 

4 L.T.N.S.  467... 442,451,453, 458,460 

33  L.J.  Ch.  598 243 

14Beav.  626 652 

17  0.L.R.  254 509 

4 0.R.  704 480 

18  A.R.  1 269 

20O.R.  547 136 

3 H.  & C.  774,  L.R.  1 Ex.  265.  . 

52,  53,  54,  56,  59 

7 Sim.  149 327 

[1884]W.N.  47 250 

L.R.  4C.P.  324 219 

26  A.R.  43 276 

27Gr.  600 266 

9S.C.R.  12 13 

12  M.  & W.  226 194 

13  P.R.  318 418 

43  S.C.R.  494,  534 416 

44U.C.R.  1 194 

3H.  & N.  211 528 

L.R.  5Ch.  538 156,  157 

[1899]  1 Ch.  86,  [1899]  2 Ch.  261 

510,  512,  519,  521 

7 Taunt.  396 556 

17Ch.D.  191 621 


G. 


Gadd  V.  Provincial  Union  Bank [1909]  2 K.B.  353.  . 

Gallagher  v.  Humphrey 6 L.T.N.S.  684 

Gamble  v.  Gummerson 9 Gr.  193 

Garbutt  v.  Fawcus 1 Ch.  D.  155 

Gardner  v.  Hodgson’s  Kingston  Brew- 
ery Co [1903]  A.C.  229.... 

Garland  Manufacturing  Co.  v.  North- 
umberland Paper  and  Electric  Co..  31  O.R.  40 

Gautret  v.  Egerton L.R.  2 C.P.  371 

Geddes  v.  Wallace 2 Bligh  270 

Gee  V.  Pearse 2 DoG.  & Sm.  325. 

Gentle  v.  Faulkner [1900]  2 Q.B.  267.  . . 

Gibbons  v.  Darvill 12  P.R.  478 

Gillespie  v.  Hamilton 3 Madd.  251 

Gilmore  v.  Shooter 2 Mod.  310 

Glasgow  V.  Glasgow 9 O.R.  511  (note). . 

Gloag  & Miller’s  Contract,  In  re 23  Ch.  D.  320 

Godfrey  v.  Poole 13  App.  Cas.  497. . . 

Godfrey  v.  Tucker 33  Boav.  280 

Good  and  Jacob  Y.  Shantz  Son  A Co. 

Limited,  Re 21  O.L.R.  153,  23 


628 

598,  599 

374 

260 

492 

82 

589,  595,  597 

143 

272 

510,  519 

219 

194,  198 


369 

372 

157 

242 

O.L.R.  544 
. . .79,  SO,  S2,  86 
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Goodman  v.  Saltash  Corporation 

Goodtitle  v.  Southern 

Goodwin  v.  Clewley 

Goodwin  v.  Robarts 

Goodwin  v.  Saturley 

Goodyear,  Louisa,  In  the  Goods  of.  . . 

Gordon  v.  Street • 

Grand  Trunk  R.W.  Co.  v.  Barnett. . . . 
Grand  Trunk  R.  W.  Co.  v.  Birkett. . . . 

Grand  Trunk  R.W.  Co.  v.  Jennings 

Grand  Trunk  R.W.  Co.  v.  McAlpine.. . 

Grant  v.  Gilmour 

Gray  v.  Bond 

Great  North-West  Central  R.W.  Co.  v. 

Charlebois 

Green  v.  McLeod 

Green  v.  Sevin 

Greenshields  v.  Bradford 

Gregory  v.  Patchett 

Gregson  v.  Henderson  Roller  Bearing 

Co 

Gresley  v.  Mousley 

Grey  v.  Lewis 


H. 

Haigh  V.  West 

Hale  V.  Washington  Insurance  Co 

Halkett  v.  Earl  Dudley 

Hall  V.  Swift 

Hamilton  and  Flamborough  Road  Co. 

V.  Townsend 

Hamilton  Street  R.W.  Co.  v.  City  of 

Hamilton 

Hammond  and  Waterton  Arbitration, 

Re 

Hammond  v.  Bradstreet 

Hanna  v.  Canadian  Pacific  R.W.  Co. . 

Hanrahan  v.  Hanrahan 

Harding  v.  Cox 

Hare  v.  Henty 

Hargreaves  & Thompson’s  Contract, 

In  re 

Harris  v.  Mudie 

Harris  v.  Packer. . 

Harris  v.  Robinson 

Harris  Abattoir  Co.  Limited  v.  May- 

bee  & Wilson  and  Boyd 

Harrison  Ainslie  and  Co.  v.  Corpora- 
tion of  Barrow-in-Furness 

Harwood  v.  Baker 

Harwood  v.  Bland 

Hatton  V.  Harris 

Heaven  v.  Pender 

Hedley  v.  Scissons 

Helm  V.  Town  of  Port  Hope 

Henderson  & Co.  v.  Williams 

Herman  v.  Jeuchner 

Hetherington  v.  McCabe 

Howard  v.  O’Donohoe 

Hick  V.  Raymond  & Reid 

Hickey  and  Town  of  Orillia,  Re 

Hicks  V.  Newport,  etc.,  R.W.  Co 


Where  Reported.  Page 
7 App.  Cas.  633 492 

1 M.  & S.  299 647 

2 Beav.  30 248,  249 

L.R.  10  Ex.  337 443 

16  Times  L.R.  437 512 

1 Sw.  & Tr.  127 652 

[1899]  2 Q.B.  641 94,  106 

[1911]  A.C.  361 588,  589,  600 

35  S.C.R.  296 190 

13  App.  Cas.  800 526,  529 

[1913]  A.C.  838 185 

21  U.C.C.P.  18 70 

2 Brod.  & Bing.  667 482 

[1899]  A.C.  114.. 221,  233,  256,  260 

23A.R.  676 263 

13Ch.D.  589 372 

28  Gr.  299,  302 206 

33  Beav.  595 227 

20O.L.R.  584 588 

4DeG.  & J.  78 248 


L.R.8Eq.526,  L.R.8Ch.l049.  257 


[1893]  2 Q.B.  19 494,  501 

2 Story  176 116 

[1907]  1 Ch.  590 375,  377 

6 Scott  167 490 

13A.R.  534 266 

38  S.C.R.  106 659,  664 

62  L.T.R.  808 212,  214 

10  Ex.  390 18 

11  O.W.R.  1069 527 

19  O.R.  396 476,  477,  478,  481 

Hill,  21  Geo.  II 109 

10  C.B.KS.  65,  9 W.R.  738. . . . 457 

32  Ch.D.  454 375,  376 

7 A.R.  414 202,  206 

3 Tyrw.  370  (note) 444 

21  S.C.R.  390 95,  96,  369,  372 

5 0.W.N.896 444 

63  L.T.R.  834 : 509 

3Moo.  P.C.  282 317 

Flanagan  & Kelly  540 369 

[1892]  A.C.  547,  558,  560 378 

11  Q.B.D.  503 587 

33  U.C.R.  215 548,  554 

22Gr.  273 136 

[1895]  1 Q.B.  521,  528,  529 13 

15  Q.B.D.  561 620 

1 O.W.N.  802 372 

19  S.C.R.  341 202 

[1893]  A.C.  22 194,  272 

17  O.L.R.  317 126,  130,  135 

4 B.  & S.  403  (note). . .526,  528,  529 
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Higgins  & Hitchman’s  Contract,  In  re. 

Hill  V.  Tupper 

Hill  V.  Wilson 

Hilliard  v.  Thurston 

Hitchcock  V.  Coker 

Hodgson,  In  re 

Holland  v.  King 

Hollins  V.  Verney 

Holme  V.  Hammond 

Holmes  v.  Penney 

Holmes  v.  Trench 

Horne  v.  Munro 

Horner  v.  Horner 

Hounsell  v.  Smyth 

Howe  V.  Smith 

Howse  V.  Township  of  South  wold .... 

Hub  and  v.  Grattan 

Huggins  V.  Law 

Hughes  & Ashley’s  Contract,  In  re  . . . 

Humphreys  v.  Humphreys 

Hunter  v.  Richards 


Where  Reported.  Page 

21  Ch.D.  95 375 

2 H.  & C.  121 498 

L.R.  8 Ch.  888 358 


9 A.R.  514 

6 A.  & E.  438 424,  427, 

31  Ch.D.  177 

6C.B.  727 

13  Q.B.D.  304 


50 

432 

274 

194 

490 


Hyman  v.  VandenBergh. 


I. 


Imperial  Bank  of  Canada  v.  Bank  of 


Ingram  v.  Wyatt 

Insurance  Co.  v.  Tweed. . . 
Ireson  v.  Holt  Timber  Co. 


Israel  v 


J. 


James  v.  Clement 

James  v.  Stevenson 

James  Bay  R.W.  Co.  v.  Armstrong.  . . 

Jarvis  v.  Clark 

Jarvis  v.  Fleming 

Jeakes  v.  White 

Jebsen  v.  East  and  West  India  Dock  Co. 

Jenkins  v.  Price 

Jenkins  v.  Robertson 

Jenkyn  v.  Vaughan 

Jennings  v.  Grand  Trunk  R.W.  Co 

Johnston  v.  Shortreed 

Jones  V.  Canadian  Pacific  R.W.  Co. . . . 

Jones  V.  Carter 

Jones  V.  St.  John’s  College 

Jones  V.  Victoria  Graving  Dock  Co...  . 


K. 


Keeble  v.  East  and  West  India  Dock 

Co 

Keighley  Maxsted  & Co.  and  Durant 

& Co.,  In  re [1893]  1 Q.B.  405 


. 3 K.  & J.  90 

157 

. [1898]  1 I.R.  319 

537 

. 7U.C.C.P.  433 

42 

. 23  L.J.Ch.  10 

241 

. 7C.B.N.S.  731 

597 

. 27  Ch.D.  89 

536 

. 27  0. L.R.  29 

2 

. Alcock  & Napier  389. 

. .574,  576,  583 

. 14  A.R.  383 

479,  480 

. [1900]  2 Ch.  595 

376 

, 3 P.  Wms.  348 

241 

. 26  O.L.R.  458,  28  O.L.R.  267 

. .482,  492,  500 

[1908]  1 Ch.  167,  173.. 

490 

3 B.  & Aid.  304 

589 

[1903]A.C.  49 

444 

10  O.L.R.  22 

80 

L.R.  1 C.P.  274 

593 

1 Hagg.  Ecc.  384 

..297,  321,  322 

7 Wall.  44,  52 

415 

30  O.L.R.  209 

504 

1 Bro.  C.C.  92,  95.... 

109 

20O.R.  361 :... 

484 

13  O.R.  115 

342 

[1893]  A.C.  162 

483 

[1909]  A.C.  624 

. 329,  334,  335 

10  U.C.C.P.  480 

619 

27  O.R.  309 

136 

21  L.J.Ex.  265 

386 

. L.R.  10  C.P.  300 

527 

[1908]  1 Ch.  10 

523 

L.R.  1 Sc.  App.  117. . . 

128,  134 

3 Drew.  419 

156 

15  A.R.  477 

529 

12  O.R.  633 

.544,  554,  558 

29  Times  L.R.  773,  30  O.L.R.331  185 

15M.  &W.  718 

9() 

L.R.  6 Q.B.  115 

211 

2 Q.B.D.  314 

538 

9 U.C.C.P.  355 

619 

24  Q.B.D.  742 

619 

5 Times  L.R.  312 

595 

220 
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Kelly  V.  Patterrson 

Kemble  v.  Farren 

Kenealy  v.  Karaka 

Kenny  v.  Caldwell 

Kensit  v.  Great  Eastern  R.W.  Co 

Ketcheson  and  Canadian  Northern  On- 
tario R.W.  Co.,  Re 

Kilmer  v.  British  Columbia  Orchard 

Lands  Limited 

King  V.  City  of  Toronto 

King  V.  Eversfield 

King  V.  George 

King  y.  Northern  Navigation  Co 

King  V.  Wilson 

Kirk  V.  Bell 

Kirkwood  v.  Gadd 

Knaggs  V.  Ledyard 

Knock  V.  Knock 


L.R.  9C.P.  681 89 

6 Bing.  141 582 

26  N.Z. L.R.  1118 60 

21  A.R.  no 17,  42 

23  Ch.D.  566,  569 483,  498 

29  O.L.R.  339 329,  334,  335 

[1913]  A.C.  319. . . .531,  532,  536,  537 

5 O.L.R.  163 136 

[1897]  2Q.B.  475,  481 91 

4 Ch.D.  435,  5 Ch.  D.  627 652 

24  O.L.R.  643,  27  O.L.R.  79.  .. 


6 Beav.  124,  126 369 

16  Q.B.  290 258 

[1910]  A.C.  422 > 628 

12  Gr.  320 70 

27  S.C.R.  664 490 


L. 


Lacy,  In  re 

Lake  Erie  and  Western  R.W.  Co.  v. 

Craig ; . . . 

Lancaster  v.  Allsup 

Lancaster  v.  Hemmington 

Langman  and  Martin,  Re 

Latham  v.  Chartered  Bank  of  India. . . 

La  Touche  v.  Earl  of  Lucan 

Law  V.  Local  Board  of  Redditch 

Lawson  and  Hutchinson,  In  re 

Laycock  v.  Fowler 

Lee  V.  Butler 

Lehmann  v.  McArthur 

Lemay  v.  McRae 

Levi  V.  Coyne 

Levin  v.  New  York  Elevated  R.R.  Co. 

Levy  V.  Stogden 

Lewis  V.  Baker 

Lewis  V.  Price 

Lindsay  v.  Imperial  Steel  and  Wire  Co.. 

Liquor  License  Act,  Re 

Lister  v.  Smith 

Lodge  V.  National  Luiion  Investment 

Co.  Limited 

lAHidon  and  Midland  Bank  v.  Mitchell, 
i.ondon.  City  of,  v.  Town  of  New- 
market  

Lord  V.  Hunter 

Lord  V.  Price 

Longhead  v.  Collingwood  Shii)building 

Co 

Love  V.  Webster 

Loveless  v.  Fitzgerald 

Lov('ll  V.  Gibson 

Lovell  V.  Smith 

Low  V.  Guthrie 

liOwery  v.  Walker 

Lowry  v.  I'hoin{)son. . . . ■. 


[1899]  2 Ch.  149 266 

73  Fed.  Repr.  642 183,  184,  190 

57L.T.R.  53 194 

4 A.  & E.  345 220 

46U.C.R.  569 212 

L.R.  17  Eq.  205 44*4 

7 Cl.  & F.  772 266 

[1892]  1 Q.B.  127 574,  576,  582 

19  Gr.  84 215 

15W.L.R.  441 368 

[1893]  2 Q.B.  318 13 

L.R.  3 Ch.  496 509 

16  O.R.  307,  16  A.R.  348. . . .213,  214 

57  S.W.  Repr.  790 149 

165  N.Y.  572 329,  336 

[1899]  1 Ch.  5 265,  266 

[1905]  2 K.B.  576,  [1906]  2 K.B 

599  91 

2 Wms.  Saund.  504  (note) 493 

21  O.L.R.  375 226 

29  O.L.R.  475 134 

3 Sw.  & Tr.  282 315 


[1907]  1 Cln  300 618 

[1899]  2 Ch.  161 270 

3 O.W.N.  565 133,  135 

6 L.N.  (Que.)  310 449 

I..R.  9 Ex.  54 547,  549,  555 


16  0.1..R.  64 527 

26  O.R.  453 68 

42  S.C.R.  254 509 

19  Gr.  280 194 

3 C.B.N.S.  120,  127 491 

[1909]  A.C.  278 144 


[1909]  2 K.B.  433,  [1910]  1 K.B. 

173,  [1911]  A.C.  10.  ..598,599,  600 
29  O.L.R. -178.  : .603,  604,  606,  607, 
60S,  609,  610,  611 
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Lyles  V.  Southend-on-Sea  Corporation.  [1905]  2 K.B.  1 2,  8 

Lynch  v.  Nurdin 1 Q.B.  29 58 


M. 

Maberley  v.  Robins 

McArthur  v.  Northern  and  Pacific 

Junction  R.W.  Co 

Macbryde  v.  Weekes 

McCallum  v.  Grand  Trunk  R.W.  Co.. . 
McCartney  v.  Londonderry  and  Lough 

Swilly  R.W.  Co 

McClean  v.  Kennard 

McClenaghan  v.  Grey 

McConaghy  v.  Denmark 

McDowall  V.  Great  Western  R.W.  Co. 

Mace  and  County  of  Frontenac,  Re.. . . 
McEntire  v.  Crossley  Brothers  Limited 

McFeat  v.  Rankin’s  Trustees 

McGrath  and  Town  of  Durham,  In  re. 

McGraw  v.  Toronto  R.W.  Co 

McGregor  v.  Gaulin 

McGregor  v.  McNeil 

McGuire  v.  Graham 

McGuire  v.  Ottawa  Wine  Vaults  Co..  . 

Mcllquham  v.  Taylor 

McKain  and  Canadian  Birkbeck  Co., 

In  re 

McKelvin  v.  City  of  London 

McLean  v.  McLean 

McManus  v.  Fortescue 

McManus  v.  Rothschild 

McMichael  v.  Wilkie 

McMurray  v.  Spicer 

McNally  v.  Anderson 

Macpherson  and  City  of  Toronto,  Re. . . 

McPherson  v.  Watt 

McRae  v.  Lemay 

Maguire  v.  Magee 

Mahony  v.  East  Holyford  Mining  Co.) 

Malone  v.  O’Connor 

Manchester  Brewery  Co.  v.  Coombs . . 
Mann  v.  Edinburgh  Northern  Tram- 
ways Co 

Manufacturers  Life  Insurance  Co.  v. 

Anctil 

Marion,  City  of,  v.  Robertson 

Marpessa,  The 

Marsh  v.  Tyrrell 

Marshall  v.  Caledonian  R.W.  Co 

Martin  v.  Martin 

Martindale  v.  Smith 

Mason  v.  Fulham  Cor[)oration 

Mason  v.  Shrewsbury  and  Hereford 

R.W.  Co 

Masters  v.  Pontypool  Local  Board  of 

Health 

Mathers,  Re 

Mathewson  v.  Beatty 

Matthews  v.  Smallwood 


5 Taunt.  625. 


386 


15  0.R.  733 421 

22  Beav.  533,  543 369 

31U.C.R.  527 421 

[1904]  A.C.  301. . .484,  494,  495,  496 

L.R.  9Ch.  336 199 

4 0.R.  329 247 

4S.C.R.  609 202 

[1902]  1 K.B.  618,  [1903]  2 K.B. 

331 50,  59,  61 

42U.C.R.  70 135 

[1895]  A.C.  457 11,  13,  14 

16  Sc.  L.R.  614 59S 

17  0. L.R.  514 133 

18  O.L.R.  154,  163 2 

4IJ.C.R.  378 632 

32  U.C.C.P.  538 

543,  544,  551,  554,  553,  550 

16  O.L.R.  431 96 

48  S.e.R.  44 153 

[1895]  1 Ch.  53 265,  271 

7 O.L.R.  241 79,  87 

22  O.R.  70 50 

17  P.R.  440 243 

[1907]  2 K.B.  1 533 

25  O.L.R.  138 574,  581 

18  A.R.  464 24S 

L.R.  5 Eq.  527 372 

4 0.W.N.  901 561 

26  O.R.  558 334 

3 App.  Cas.  254 96 

18  S.e.R.  280 214,  216 

13  Atl.  Repr.  551 601 

L.R.  7 H.L.  869 538 

9 Ir.  Ch.  R.  459 266 

[1901]  2 Ch.  608 437 

[1893]  A.C.  69 227,  230 

28  S.e.R.  103 619 

84  111.  App.  113 169 

[1891]  P.  403 527,  528 

2 Hagg.  Ecc.  84 

288,  296,  307,  314,  321 

36Sc.  L.R.  845 60 

12Gr.  500,  507 320 

1 Q.B.  389 556 

[1910]  1 K.B.  631 342 

L.R.  6 Q.B.  578 494 

47  L.J.  Ch.  797 169 

18  P.R.  13 479.  480 

10  ().L.R.  00/ 544,  oo/ 

[1910]  1 Ch.  777 510 
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Matts  V.  Hawkins 

Mayfair  Property  Co.  v.  Johnston 

Medcalf  v.  Oshawa  Lands  and  Invest- 
ments Limited 

Menzies  v.  White 

Merchants  Bank  of  Canada  v.  Clarke. 

Merryweather  v.  Nixan 

Middleton  v.  Brown 

Midland  Insurance  Co.  v.  Smith 

Milgate  v.  Kebble 

Miller’s  Case 

Mills  V.  Armstrong,  The  Bernina 

Mills  V.  Dunham 

Mills  V.  Northern  Railway  of  Buenos 

Ayres  Co 

Miner  v.  Gilmour 

Minns  v.  Village  of  Omemee 

Misner  v.  Toronto  and  York  Radial 
R.W.  Co 


5 Taunt.  20 342 

[1894]  1 Ch.  508 342 

5 0.W.N.  797 144 

9 Gr.  574,  576 316,  322 

18Gr.  594 153 

8T.R.  186 417 

47  L.J.  Ch.  411 427 

6Q.B.D.-557 .528 

3 M.  & G.  100 547,  549,  555,  .559 

3Ch.D.  661 369 

13  App.  Cas.  1 412 

[1891]  1 Ch.  576 426,  427 

L.R.  5 Ch.  621 227,  236,  244 

12  Moo.  P.C.  131 483,  504 

2 0.L.R.  579,  8 0.L.R.  508 2 

11  O.W.R.  1064 528 


Mississippi  River  Logging  Co.  v. 

Miller 85  N.W.  Repr.  193 

Mitchell  V.  Richey 13  Gr.  445 

Moline  Plow  Co.  v.  Rodgers 53  Kans.  743 

Monarch  Life  Assurance  Co.  v.  Mac- 
kenzie  25  O.W.R.  743.  . . . 

Moody  V.  Canadian  Bank  of  Commerce  14  P.R.  258 

Moon  V.  Durden 2 Ex.  22 

Moore  v.  Rawson 3 B.  & C.  332 

Moore  v.  Sibbald 29  U.C.R.  487 

Morgan  v.  Lariviere L.R.  7 H.L.  423.  . . 

Morgan  v.  William  Harrison  Limited.  . [1907]  2 Ch.  137.  . . 

Morris,  In  re [1908]  1 K.B.  473.  . 

Morrison  v.  L^niversal  Marine  Insur- 
ance Co L.R.  8 Ex.  197.  . . . 

Morrow  v.  Canadian  Pacific  R.W.  Co.  21  A.R.  149 

Moseley  v.  Simpson L.R.  16  Eq.  226.  . . 

Moule  V.  Brown 4 Bing.  N.C.  266. . 

Mounsey  v.  Ismay 3 H.  & C.  486 

Muilman  v.  D’Eguimo 2 H.  Bl.  565 

Mulliner  v.  Florence 3 Q.B.D.  484 

Mullings  V.  Trinder L.R.  10  Eq.  449.  . . 

Muma  V.  Canadian  Pacific  R.W.  Co.. . 14  O.L.R.  147 

Mumford  v.  Getliing 7 C.B.N.S.  305. . . . 

•Munt’s  Case 22  Beav.  55 

Murley  Brothers  v.  Grove 46  J.P.  360 

Murly  V.  McDermott 8 A.  & E.  138 

Mutrie  v.  Alexander 23  O.L.R.  396 


16 

480 

14 

251 

369,  378 

5 

490 

559 

266 

89 

. .- 72 

97 

185 

214 

443,  448 

492 

556 

544,  553 

378 

185 

427 

257 

598 

343 

62.  66.  69,  70 


N. 

Nagle  V.  Miller 

National  Malleable  Castings  Co.  v. 
Smiths’  Falls  Malleable  Castings 

Co 

National  Provincial  Bank  of  England 

and  Marsh,  In  re 

National  Trust  Co.  and  Canadian 

Pacific  R.W.  Co.,  Re 

Nelthorpe  v.  Ilolgate 

Nesmith  v.  Clinton  Fire  Insurance  Co. . 
New  London  and  Brazilian  Bank  v. 
Brocklebank 


29  V. L.R.  765 484 

14  O.L.R.  22 82,  532 

[1895]  1 Ch.  190 376 

29  O.L.R.  462 337 

1 Coll.  203 109 

8 Abb.  Prac.  141 163 

21Ch.D.  302 85 
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New  Westminster  Brewery  Co.  v. 

Hannah 24  W.R.  899,  [1876]  W.N.  215, 

[1877]W.N.  35 472 

Newman  (George)  & Co.,  In  re [1895]  1 Ch.  674 227 

Nerot  V.  Burnand 4 Russ.  247 194 

Nichols'  and  Von  Joel’s  Contract,  In  re.  [1910]  1 Ch.  43 377,  .380 

Nichols  V.  Marsland L.R.  10  Ex  255,  2 Ex.D.  1.  . . . 

47,  50,  53,  54,  56,  57 

Nisbet  & Potts’  Contract,  In  re [1906]  1 Ch.  386 375,  376 

Norbury  (Lord)  v.  Kitchin 3 F.  & F.  292 483 

Northern  Electric  and  Manufacturing 

Co.  Limited  v.  Cordova  Mines 

Limited 31  O. L.R.  221 521 

Norton  v.  Smith 20  U.C.R.  213 563,  568,  571 

Nosotti  V.  Auerbach 15  Times  L.R.  41,  140 194 

Nott  V.  Riccard 22  Beav.  307,  311 368,  373 

Nuttall  V.  Bracewell L.R.  2 Ex.  1 498,  604,  607 


O. 

Oastler  v.  Henderson 2 Q.B.D.  575 436,  440 

Oliver  v.  McLaughlin 24  O.R.  41 1.53,  227 

Ontario  Express  and  Transportation 

Co.,  In  re 21  A.R.  646 227 

Oppenheimer  v.  Hirsch 5 App.  Div.  N.Y.  232.  . .424,  427,  430 

O’Rourke  v.  Percival 2 Ba.  & B.  58 266 

Orr  Ewing  v.  Colquhoun. 2 App.  Cas.  839 483 

Osborne  to  RowleU 13  Ch.D.  774 386 

Oswald  V.  Earl  Grey 24  L.J.Q.B.  69 214 

Ottawa  Porcelain  and  Carbon  Co., 

In  re 31  O.R.  679 70 

Ottawa  Wine  Vaults  Co.  v.  McGuire.  . 24  O.L.R.  591,  27  O.L.R.  319. . . 153 
Owens  V.  Quebec  Bank .30  U.C.R.  382 449 


P. 


Page  V.  Cowasjee  Eduljee 

Panton  and  Cramp  Steel  Co.,  In  re  — 

Paris  Skating  Rink  Co.,  In  re 

Parker  v.  London  County  Council 

Parker  v.  Mitchell 

Parker  v.  Parker 

Parker  v.  Taswell 

Parker  v.  Vinegrowers’  Association.  . , 

Parry  v.  Smith '.  . . . 

Parsons,  Re,  Jones  v.  Kelland 

Parsons  v.  Hart 

Pearce  v.  Chamberlain 

Pelee  Island  Navigation  Co.  v.  Doty 

Engine  Works  Co 

People’s  Garden  Co.,  In  re 

Perry  v.  Barnett 

Petrie  v.  Lament 

Pettigrew  v.  Grand  Trunk  R.W.  Co. . . 

Phene  v.  Popplewell 

Phillips  V.  Duke  of  Buckingham 

Phillips  V.  Evans 

Pickering  v.  Busk 

Pickering  v.  Lord  Stamford 

Pigott  and  Kern,  Re 

Pigott  V.  Bell 

Pilkington  v.  Wignall 

Piller  V.  Roberts 


L.R.  1 P.C.  127 559 

9 O.L.R.  3 82 

6 Ch.D.  731 82 

[1904]  2 K.B.  501 2,8 

11  A.  & E.  788 490 

32  U.C.C.P.  113 263 

2 DeG.  & J.  559 519 

23  Gr.  179 472 

4C.P.D.  325 416 

14  P.R.  144 478 

30S.C.R.  473 443 

2Ves.  Sr.  33 198 

23  O.L.R.  402 575,  576 

1 Ch.D.  44 261 

15  Q.B.D.  388 443 

Car.  & Marsh.  93,  96 414 

2 O.W.N.  709,  18  O.W.R.  531.  . 185 

12  C.B.N.S.  334 441 

1 Vern.  227 109 

12  M.  & W.  309 220 

15  East  38 16 

2 Ves.  Jr.  581 266 

4 O.W.N.  1580.  . 366,  367,368,  372,  383 

5 O.W.N.  314 366,  367,  368, 

369,  373,  374,  379,  384,  387,  380 

2 Madd.  240,  348 242 

21  Ch.D.  198 250 
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Piper  V.  Stevenson 

Pirie  (Alex.)  & Sons  Limited  v.  Earl  of 

Kintore 

Pollard  V.  Scott 

Port  Elgin  Public  School  Board  v.  Eby. 

Potter  V.  Edwards 

Premier  Industrial  Bank  v.  Carlton 

Manufacturing  Co 

Prendergast  v.  Grand  Trunk  R.W.  Co. 

Prescott,  Town  of,  v.  Connell 

Preston  Banking  Co.  v.  William  Allsup 

& Sons 

Price  V.  Strange 

Prickett  & Smith’s  Contract,  In  re 

Prideaux  v.  Criddle 

Prince  v.  Oriental  Bank  Corporation. . 

Proctor  V.  Williams 

Pryse,  In  the  Goods  of 

Public  Works  Commissioner  v.  Hills.  . 
Publishers’  Syndicate,  Re,  Paton’s 

Case 

Pulsford  V.  Richards 

Purtle  V.  Heney 

Pye  V.  British  Automobile  Commercial 

Syndicate  Limited . 

Pym  V.  Great  Northern  R.W.  Co 


Q. 


Where  Reported. 


Page 
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25  U.C.R.  193 421 
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26  O.L.R.  484 539,  540,  542 


Rex  V.  Helliwell 
Rex  V.  Honan. . . 


XXXI. 


CASES  CITED. 


XXV 


Name  of  Case. 


Where  Reported.  Page 


Rex  V.  Kendall 

Rex  V.  Remnant 

Rex  V.  Robinson 

Rex  V.  Watson 
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Rogers  v.  Ullmann 

Royal  British  Bank  v.  Turquand 
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26  L.J.N.S.  Ch.  299 522 
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29  Times  L.R.  714 510 

8 M.  & W.  379 327 


XXVI 


ONTARIO  LAW  REPORTS. 


VOL. 


Name  of  Case.  Where  Reported.  Page 

Sharpington  v.  Fulham  Guardians [1904]  2 Ch.  449,  452 8 

Shaw  V.  Fisher 2 DeG.  & Sm.  11 274 

Sheehy  v.  Sheehy [1901]  1 I.R.  239 252 

Sheffield,  Corporation  of,  v.  Barclay. . [1903]  1 K.B.  1 417 

Shepherdson  v.  McCullough 46  U.C.R.  573 202 
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Smith  V.  Blackmore 1 Times  L.R.  267 436,  440 
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Waddle L.R.  4C.P.  617 538 

Southcomb  v.  Bishop  of  Exeter 6 Hare  213 272 

Sovereign  Life  Assurance  Co.,  In  re.  . . [1892]  3 Ch.  279 255 
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Elliott 31S.C.R.  91. 

Swanwick  v.  Sothern 9 A.  & E.  895. 

Sweeting  v.  Turner 

Swindon  Waterworks  Co.  v.  Wilts  and 
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U. 

Union  Bank  of  Canada  v.  A.  McKillop 

& Sons  Limited 30  O.L.R.  87 228,  257 
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21  Q.B.D.  301 147 
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DETERMINED  IN  THE 

SUPREME  COURT  OF  ONTARIO 

(APPELLATE  AND  HIGH  COURT  DIVISIONS). 


[APPELLATE  DIVISION.] 

Glynn  v.  City  of  Niagara  Falls. 

Highway — Electric  Lighting  Plant  Operated  by  Municipal  Corporation — 
Electric  Shock  Received  by  Person  Leaning  against  Pole  in  Street — 
Defect — Notice — Findings  of  Jury — Notice  of  Action — Time  for  Bring- 
ing Action — Public  Authorities  Protection  Act,  1911,  1 Geo.  V.  ch.  22, 
sec.  13 — Public  Utilities  Aet,  3 <f-  4 Geo.  V.  ch.  41,  sec.  29 — Nonretro- 
activity— Nonrepair  of  Highioay — Nonfeasance  — Misfeasance — Nuis- 
ance— Municipal  Act,  3 Ediv.  VII.  ch.  19,  sec.  606,  and  3 4 Geo.  V. 

ch.  43,  sec.  2. 

The  judgment  of  Boyd,  C.,  29  O.L.R.  517,  was  affirmed  upon  all  points. 

Per  Mulock,  C.J.Ex.  : — The  defendants  were  guilty  not  of  nonrepair  but 
of  maintaining  a nuisance  upon  a public  highway. 

Discussion  of  the  question  whether  the  action  was  barred  by  sec.  29  of  the 
Public  Utilities  Act,  3 & 4 Geo.  V.  ch.  41 — the  Act  having  been  passed 
while  the  action  was  pending. 

The  Ydun,  [1899]  P.  236,  81  L.T.R.  10,  15  Times  L.R.  361,  68  L.J.N.S.P. 
101,  explained  and  distinguished. 


Appeal  by  the  defendants  from  the  judgment  of  Boyd,  C., 
29  O.L.R.  517. 

February  4.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

E.  E.  A.  DuVernet,  K.C.,  for  the  appellants,  argued  that  the 
action  was  barred  by  failure  to  give  notice  or  bring  action  as 
required  by  sec.  606  of  the  Municipal  Act,  1903.  This  section 
was  amended  by  3 & 4 Geo.  V.  ch.  43,  sec.  460,  so  as  to  make  the 
limitation  of  the  period  for  bringing  action  to  three  months 
appreciable  whether  the  want  of  repair  was  the  result  of  non- 
feasance or  misfeasance.  It  is  submitted  that  the  case  at  bar 
comes  within  the  rule  respecting  cases  where  the  default  is  at- 
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tributable  to  nonfeasance.  The  action  is  also  barred  by  sec. 
13  of  the  Public  Authorities  Protection  Act,  1 Geo.  Y.  ch.  22, 
and  by  the  Public  Utilities  Act,  3 & 4 Geo.  Y.  ch.  41,  sec.  29. 
He  referred  to  The  Ydun,  [1899]  P.  236,  240;  Lyles  v.  South- 
end-on-Sea Corporation,  [1905]  2 K.B.  1;  Parker  v.  London 
County  Council,  [1904]  2 K.B.  501;  West  v.  Gwynne,  [1911]  2 
Ch.  1;  Howse  V.  Township  of  Southwold  (1912),  27  O.L.R.  29; 
Minns  v.  Village  of  Omemee  (1901),  2 O.L.R.  579,  affirmed 
(1902),  8 O.L.R.  508;  Denton  on  Municipal  Negligence,  pp.  25, 
28,  29;  Andreas  v.  Canadian  Pacific  R.W.  Co.  (1905),  37  S.C.R. 
1;  McGraw  v.  Toronto  R.W.  Co.  (1908),  18  O.L.R.  154,  163. 

A.  C.  King  stone,  for  the  plaintiffs,  the  respondents,  argued 
that  the  Ydun  case  was  not  applicable  here,  as  it  turned  upon 
a question  of  procedure.  As  to  the  Act  of  1911,  cited  on  be- 
half of  the  appellants,  sec.  17  shews  that  it  cannot  apply  to 
municipalities.  As  regards  the  question  of  nonfeasance,  the 
defect  in  question  was  one  of  structure,  and  was  caused  by 
misfeasance.  He  referred  to  White  v.  Hindley  Local  Board  of 
Health  (1875),  L.R.  10  Q.B.  219;  Chapman  v.  Fylde  Water- 
works Co.,  [1894]  2 Q.B.  599;  Thompson  v.  Mayor,  etc.,  of 
Brighton,  [1894]  1 Q.B.  332. 

Du  Vernet,  in  reply. 


March  6.  Mulock,  C. J.Ex.  : — Appeal  from  the  judgment  of 
the  Chancellor  in  favour  of  the  plaintiffs  for  $2,000  and  costs 
of  action. 

The  defendant  corporation  own  and  operate,  within  their 
municipal  limits,  an  electric  light  plant  for  the  purpose  of  light- 
ing their  streets.  On  the  24th  March,  1912,  the  infant  plaintiff 
happened  to  lean  against  one  of  the  electric  poles  situated  at- 
the  corner  of  Yictoria  and  Queen  streets  in  the  said  city,  when 
his  head  touched  a chain  suspended  on  the  pole,  whereupon  he 
received  an  electric  shock  which  caused  him  serious  injury,  and 
this  action  is  brought  to  recover  damages  therefor. 

In  their  statement  of  claim  the  plaintiffs  allege  that  the 
insulation  of  the  electric  wires  was  defective;  that  the  poles  and 
appliances  where  the  accident  happened  were  unsafe  and  dan- 
gerous to  the  public;  that  prior  to  the  accident  the  defendants 
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were  notified  of  such  condition,  but  omitted  to  remedy  the  same ; 
and  they  charge  the  defendants  with  gross  negligence  in  per- 
mitting the  system  to  remain  in  such  defective  and  dangerous 
condition. 

The  defendants  deny  negligence  and  charge  that  the  acci- 
dent was  caused  by  the  infant  plaintiff’s  negligence,  or,  if  not 
so  caused,  then  was  the  result  of  mere  accident.  They  also  deny 
ownership  of  the  pole,  and  allege  that  no  notice  in  writing  of 
the  accident  and  the  cause  thereof  was  given  to  the  defendants 
as  required  by  the  statute,  and  that  no  action  was  brought  with- 
in three  months  after  the  damage  sustained,  as  required  by  the 
said  statute.  The  defendants  also  plead  sec.  13  of  the  Public 
Authorities  Protection  Act,  1 Geo.  Y.  ch.  22,  and  sec.  29  of  the 
Public  Utilities  Act,  3 & 4 Geo.  Y.  ch.  41,  as  a bar  to  the  action. 

The  case  was  tried  with  a jury,  and  the  following  are  the 
questions  submitted  to  the  jury,  together  with  their  answers: — • 
(A)  Was  the  infant  plaintiff  hurt  by  a mere  accident  for 
which  the  defendants  are  not  to  blame?  A.  No. 

‘‘1.  Was  the  infant  plaintiff  injured  by  anything  wrong  in 
the  electric  wires  of  the  defendants  at  the  pole  in  question? 
A.  Yes. 

‘‘2.  If  so,  state  further  what  was  wrong?  A.  Chain  attached 
to  pole  too  near  ground. 

‘‘3.  Was  it  easy  to  remedy  what  was  wrong  (if  anything)  ? 
A.  Yes. 

‘‘4.  Had  the  defendants  notice  that  there  was  any  defect  or 
anything  wrong  in  the  electric  wire  at  the  pole  in  question? 
A.  Yes. 

‘'5.  If  so,  when  had  they  notice?  A.  At  the  time  Kells  told 
the  lamp-trimmer.  And  of  what  had  they  notice?  A.  Of  Kells’ 
brother  being  shocked. 

‘‘6.  Was  the  infant  plaintiff  acting  negligently  in  using  as 
he  did  the  street  or  the  pole?  A.  No. 

“7.  Was  there  any  want  of  proper  care  and  caution  in  the 
conduct  of  the  infant  plaintiff  with  regard  to  the  pole?  A.  No. 

‘‘8.  If  you  think  the  defendants  should  pay  damages,  say 
how  much  the  boy  should  get?  A.  $1,500. 

‘‘And  how  much  his  father.  A.  $500.” 
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The  evidence  shews  that,  as  part  of  the  defendants’  lighting 
system,  there  was  at  the  intersection  of  the  two  streets  an  arc 
light,  which  was  lowered  and  raised  by  the  chain  attached  to  it 
by  means  of  pulleys.  When  the  arc  light  was  in  position,  the 
chain  hung  down  along  the  pole  to  within  4 or  5 feet  of  the 
ground,  and  was  there  kept  in  position  by  a metal  ring  at  the 
end  of  it  being  placed  over  a spike. 

Some  months  previous  to  the  accident  in  question,  one 
Thomas  Kells  leaned  against  this  chain  and  sustained  a severe 
shock,  and  there  is  evidence  to  support  the  jury’s  finding  that 
the  city’s  lamp-trimmer  was  notified  of  the  defective  condition 
of  the  system  at  this  point,  but  that  the  same  was  not  remedied. 

There  was  evidence  to  support  the  jury’s  findings,  and  the 
sole  point  to  determine  is  whether  the  cause  of  action  is  barred. 
The  defendants  contend  that  it  is:  (1)  by  failure  to  give  notice 
of  the  accident  or  to  bring  an  action  as  required  by  sec.  606  of 
the  Municipal  Act,  1903  (this  objection  is  based  on  the  con- 
tention that  the  negligence  complained  of  was  nonfeasance  in 
not  keeping  the  highway  in  repair)  ; (2)  by  sec.  13  of  the  Pub- 
lic Authorities  Protection  Act,  1 Geo.  V.  ch.  22;  (3)  by  the 
Public  Utilities  Act,  3 & 4 Geo.  V.  ch.  41,  sec.  29. 

The  question  involved  in  the  case  is  not,  I think,  one  of  non-  ' 
repair,  but  of  nuisance.  The  electric  lighting  system  was  under 
the  control  and  management  of  the  defendants.  Owing  to  de- 
fective insulation,  current  reached  the  chain,  and,  owing  to  the 
length  of  the  chain,  the  public  when  using  the  street  were  in 
danger  of  injury  by  the  current  if  they  came  in  contact  with 
the  chain.  Whenever  the  defendants  turned  on  the  current, 
this  danger  was  imminent;  and  the  defendants  in  causing  such 
a dangerous  condition  were  maintaining  a nuisance  upon  the 
public  street.  As  stated  in  Mumcipul  Council  of  Sydney  v. 
Bourke,  [1895]  A.C.  433,  at  p.  441 : '‘The  defendants  had  created 
a nuisance.  Having  made  the  drain,  and  failed  to  keep  it  in 
such  a condition  that  the  road  would  not  fall  into  it,  they  were 
just  as  much  liable  as  if  they  had  made  the  excavation  without 
constructing  the  drain,  and  the  road  had  consequently  subsided 
and  become  founderous.  If  any  person  other  than  the  defend- 
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ants  had  lawfully  made  the  drain,  and  the  same  result  had  en- 
sued, such  person  would  undoubtedly  have  been  liable  to  an  ac- 
tion just  as  much  as  if  he  had  dug  a hole  in  or  placed  an  ob- 
struction on  the  highway,  and  his  liability  would  have  been  the 
same  whether  the  municipality  were  or  were  not  bound  to  repair 
the  highway.  The  owner  of  land  adjoining  a highway  has  been 
held  liable  to  an  action  if  he  digs  a hole  so  close  to  the  highway 
as  to  create  a nuisance  to  passengers  lawfully  passing  along  it. 
Why  should  the  municipality  be  less  liable  than  any  other  per- 
son, in  respect  of  the  same  acts,  merely  because  the  road  is 
vested  in  them  and  certain  powers  or  duties  in  relation  to  its 
repair  are  committed  to  them?” 

Adopting  the  reasoning  of  this  case  and  of  Borough  of  Bath- 
urst V.  Macpherson  (1879),  4 App.  Gas.  256,  I think  that  the  de- 
fendants, as  authors  of  the  nuisance  complained  of,  became 
liable  in  a civil  action  to  the  plaintiffs,  who  suffered  special 
damage  therefrom.  Thus  the  first  objection  fails. 

As  to  the  second  objection,  sec.  17  of  the  Public  Authorities 
Protection  Act  enacts  as  follows:  ‘^This  Act  shall  not  apply  to 
a municipal  corporation.”  Therefore,  the  limitation  contained 
in  sec.  13  of  that  Act,  in  regard  to  the  bringing  of  actions 
against  a municipality,  constitutes  no  defence. 

Dealing  with  the  third  objection,  sec.  29  of  the  Public  Utili- 
ties Act  is  as  follows:  “No  action  shall  be  brought  against  any 
person  for  anything  done  in  pursuance  of  this  Act,  but  within 
six  months  next  after  the  act  committed,  or  in  case  there  is  a 
continuance  of  damage,  within  one  year  after  the  original  cause 
of  action  arose.”  In  this  case  the  cause  of  action  arose  on  the 
24th  March,  1912;  the  writ  was  issued  on  the  22nd  March, 
1913;  and  the  Public  Utilities  Act  was  assented  to  on  the  6th 
May,  1913. 

If  that  Act  is  construed  as  the  defendants  urge,  it  would 
leave  the  plaintiff’s  with  a non-enforceable  right.  It  is  a rule 
of  construction  that  rights  of  parties  should  not  be  defeated  by 
new  Acts  unless  the  intention  of  the  Legislature  is  clear  that 
they  are  to  have  a retrospective  effect:  Gilmore  v.  Shooter 
(1679),  2 Mod.  310;  Ashburnham  v.  Bradshaw  (1740),  2 Atk. 
36;  Moon  V.  Burden  (1848),  2 Ex.  22;  Towler  v.  Chattcrton 


App.  Div. 
1914 

Glynn 

V. 

City  of 
Niagara 
Falls. 

Mulock,  C.J. 


6 


ONTAEIO  LAW  REPORTS. 


App.  Div. 
1914 

Glynn 

V. 

City  of 
Niagara 
Falls, 

Mulock,  C.J. 


[VOL. 

(1829),  6 Bing.  258;  and,  whilst  no  person  has  a vested  right  in 
any  course  of  procedure  {Republic  of  Costa  Rica  v.  Erlanger 
(1876),  3 Ch.  D.  62,  69),  and  whilst  there  is  no  presumption 
against  the  retrospective  operation  of  legislation  which  affects 
procedure  only  {Wright  v.  Hale  (1860),  6 H.  & N.  227),  never- 
theless an  intention  to  do  injustice  is  not  to  be  imputed  to  the 
Legislature;  and  where  an  enactment,  if  given  a retrospective 
effect,  would  work  an  injustice,  it  should  not  be  so  construed, 
unless  its  language  satisfies  the  conscience  of  the  Court  that 
such  was  the  intention  of  the  Legislature. 

In  The  Queen  v.  Leeds  and  Bradford  R.W.  Co.  (1852),  18 
Q.B.  343,  346,  the  question  was  whether  a limitation  clause  in 
11  & 12  Viet.  ch.  43,  secs.  11,  was  retroactive,  and  Lord  Camp- 
bell, C.J.,  said:  ‘^If  it  had  been  enacted  that  the  provisions  of 
the  statute  should  come  into  operation  immediately,  I should 
have  said  that  there  was  a hardship  in  their  being  construed  re- 
trospectively, and  I should  not  have  been  willing  so  to  construe 
them.  But  here  the  Act  receiving  the  Royal  Assent  on  the  14th 
August,  sec.  38  directs  that  it  ^ shall  commence  and  take  effect 
from  the  2nd  day  of  October  in  the  year  of  our  Lord,  1848’  ” — 
thus  giving  time  to  persons  to  institute  proceedings. 

Again  in  The  Queen  v.  Inhabitants  of  Crowan  (1849),  14 
Q.B.  221,  it  was  held  that  'A2  & 13  Viet.  ch.  45,  sec.  7,  which 
enacts  that  no  objection  on  account  of  any  omission  or  mistake 
in  an  order  shall  be  allowed  on  return  to  a certiorari,  unless 
specified  in  the  rule  for  issuing  the  certiorari,  does  not  apply 
where  the  rule  for  a certiorari  has  been  made  before  the  time 
fixed  for  the  statute  coming  into  operation.” 

The  Ydun  (1899),  81  L.T.R.  10,  relied  on  by  the  defendants, 
can  have  no  application  here.  In  that  case  the  cause  of  action 
arose  on  the  13th  September,  1893,  and  the  action  was  begun  on 
the  14th  November,  1898,  and  the  question  was,  whether  the 
plaintiff’s  cause  of  action  was  barred  by  the  Public  Authorities 
Protection  Act,  which  came  into  operation  on  the  1st  January, 
1894,  namely,  four  years  before  the  writ  issued,  and  it  was  held 
that  the  cause  of  action  was  l)arred ; but  in  tlie  present  case  the 
writ  was  issued  jirior  to  the  coming  into  force  of  the  Public 
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Utilities  Act.  At  that  time  the  plaintiffs  had  not  only  a vested 
right  but  had  already  commenced  their  action. 

If  the  section  under  consideration  came  into  effect  as  against 
these  plaintiffs  on  the  day  when  the  Act  was  assented  to,  then, 
at  the  moment  of  its  passing,  it  became  an  absolute  bar  to  the 
plaintiffs’  cause  of  action.  Before  it  should  be  held  that  the 
Legislature  intended  such  an  unjust  result,  such  an  intention 
should  clearly  appear  in  the  Act.  It  does  not;  and  I,  therefore, 
think  that  it  should  not  be  construed  as  having  a retrospective 
operation. 

Further,  it  would,  I think,  be  doing  violence  to  the  language 
of  the  section  if  it  were  construed  retrospectively.  It  begins 
thus:  ‘‘No  action  shall  be  brought  . . . but  within  six  months 
next  after  the  act  committed,”  etc.  Actions  already  brought 
are,  by  the  language  of  this  section,  excluded  from  its  opera- 
tion ; its  plain  meaning  being  that  it  shall  only  apply  to  actions 
thereafter  brought. 

I,  therefore,  think  that  the  third  ground  of  defence  also  fails ; 
and  that  this  appeal  should  be  dismissed  with  costs. 
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Sutherland,  J.  : — I agree. 


Riddell,  J.  : — This  is  an  appeal  from  the  judgment  of  the 
Chancellor,  in  whose  reasons  for  judgment  the  facts  are  suffi- 
ciently set  out.  There  is  no  real  dispute  as  to  fact,  and  the 
findings  of  the  jury  are  wholly  justified  by  the  evidence. 

The  argument  before  us  was  almost  wholly  on  the  law,  and 
ehiefiy  as  to  the  application  of  the  Public  Utilities  Act,  1913, 
3 & 4 Geo.  V.  ch.  41,  sec.  29 ; and  the  Municipal  Act,  1913,  3 
& 4 Geo.  V.  ch.  43,  sec.  460. 

I wholly  agree  with  the  learned  Chancellor  that  the  negli- 
gence of  the  defendants  was  misfeasance.  They  maintained  a 
chain  in  a dangerous  position,  moving  it  from  time  to  time  to 
raise  and  lower  the  lamp,  and  replaced  it  as  often  in  the  dan- 
gerous position. 

T should  not  have  thought  it  necessary  to  write  anything  buv 
for  the  argument  based  upon  the  case  of  The  Ydun,  [1899]  P. 
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236.  In  that  case  the  cause  of  action  arose  on  the  13th  Septem- 
ber, 1893;  the  Act  relied  upon  to  absolve  the  defendants  was 
passed  on  the  5th  December,  1893,  to  come  into  force  on  the 
1st  January,  1894;  the  action  was  brought  on  the  14th  Novem- 
ber, 1898.  The  statute  in  question  was  56  & 57  Viet.  ch.  61, 
which  by  sec.  1 provides:  ‘‘Where  after  the  commencement  of 
this  Act  any  action  ...  is  commenced  in  the  United  King- 
dom . . . (a)  the  action  . . . shall  not  lie  or  be  instituted 

unless  it  is  commenced  within  six  months  next  after  the  act, 
neglect,  or  default  complained  of.  . . .” 

The  argument  for  the  plaintiff  was  twofold:  (1)  that  the 
defendants  were  not  entitled  to  the  benefit  of  the  Act;  and  (2) 
that  the  Act  did  not  apply  where  the  default  was  before  the 
Act.  The  first  point  had  no  merit  and  was  ruled  in  favour 
of  the  defendants.  In  this  regard  the  case  is  cited  and  fol- 
lowed in  many  later  cases:  Attorney -General  v.  Margate  Pier 
and  Harbour  Co.,  [1900]  W.N.  65,  [1900]  1 Ch.  749;  Lyles  v. 
Southend-on-Sea  'Corporation,  [1905]  2 K.B.  1;  Parkin  v.  Lon- 
don County  Council,  [1904]  2 K.B.  501;  Sharpington  v.  Fulham 
Guardians,  [1904]  2 Ch.  449,  452;  Jeremiah  Ambler  cO  Sons 
Limited  v.  Bradford  Corporation,  [1902]  2 Ch.  585. 

In  all  these  both  the  default  took  place  and  the  action  was 
brought  after  the  coming  in  force  of  the  Act;  and  in  none  did 
the  second  point  taken  by  the  plaintiff  in  The  Ydun  case  come 
up  for  argument. 

In  giving  judgment  on  the  second  point,  A.  L.  Smith,  L.J., 
[1899]  P.  at  p.  245,  is  made  to  say:  “It  is,  however,  secondly 
said  ...  the  Act  has  no  retrospective  operation,  and  only 
ajiplies  to  actions  brought  after  the  Act  came  into  force  on 
January  1,  1894  . . .’’Of  course  this  is  an  error  (probably 

in  reporting).  The  action  was  “brought  after  the  Act  came 
into  force  on  January  1,  1894,”  and  the  argument  was  that 
the  Act  did  not  apply  where  the  subject-matter  of  the  action 
was  before  the  coming  in  force  of  the  Act  (p.  241).  The  same 
mistake  is  made  in  the  report  in  the  Law  Times:  81  L.T.R.  10, 
at  p.  18;  but  the  Times  Law  Reports  puts  it  correctly:  “It  was 
then  said  that  the  Act  of  1893  was  not  retroactive  in  its  opera- 
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tion,  so  as  to  apply  to  causes  of  action  in  existence  before  the 
Act  came  into  operation:’’  15  Times  L.R.  361,  at  p.  362;  the 
Law  Journal  has  it:  “But  it  is  contended  that  the  provisions 
of  this  Act  are  not  retrospective,  and  therefore  do  not  apply  to 
the  present  case,  where  the  cause  of  action  arose  before  the 
Act  came  into  operation:”  68  L.J.N.S.  P.  101,  at  pp.  102,  103. 

In  the  report  in  [1899]  P.,  the  Lord  Justice  is  made  to  say, 
in  substance,  that  “the  enactment  applies  to  all  actions  whether 
commenced  before  or  after  the  passing  of  the  Act.  ’ ’ This  must 
be  a mistake.  The  Times  L.R.  reports  him  as  saying : ' ‘ The  Act 
was  passed  on  December  5,  1893,  and  its  coming  into  operation 
was  postponed  until  January  1,  1894.  That  was  done  to  allow 
persons  a certain  time  within  which  to  bring  actions,  which 
might  otherwise  have  been  barred  by  the  lapse  of  six  months : ’ ’ 
15  Times  L.R.  at  p.  362.  The  Law  Journal:  “The  Act  was 
passed  on  December  5,  1893,  but  did  not  commence  or  come  into 
operation  until  January  1,  1894.  The  result  is  that  the  Act,  as 
it  seems  to  me,  expressly  says  that  the  six  months’  limit  shall 
apply  to  all  actions  commenced  after  January  1,  1894;  but  as 
regards  actions  commenced  before  December  5,  1893,  or  be- 
tween then  and  January  1,  1894,  the  six  months’  limit  is  not  to 
apply:”  68  L.J.N.S.  P.  at  p.  103.  The  Law  Times  does  not  give 
this  part  of  the  judgment,  but  does  report  the  Lord  Justice  as 
saying:  “This  case  . . . was  dealt  with  quite  rightly  by  Sir 

Francis  Jeune;”  and  in  the  report  of  Sir  Francis  Jeune’s  judg- 
ment, we  find  that  learned  Judge  saying:  “As  the  most  aggra- 
vated case  of  interference  possible  under  the  Act  ...  is 
that  of  a person  who,  having  had  nearly  five  months  in  which  to 
bring  his  action,  has  allotted  to  him  almost  a month  longer  in 
which  to  bring  it  . . . the  Legislature  intended  this  Act  to 

be  in  the  sense,  and  to  the  extent  I have  mentioned,  retrospec- 
tive:” 81  L.T.R.  at  p.  17.  The  same  is  to  be  found  in  [1899] 
P.  at  p.  242. 

It  is  obvious  that,  errors  of  reporting  aside,  what  the  Presi- 
dent and  the  Court  of  Appeal  meant  was  that  where  the  statute 
is  made  to  come  in  force  at  a day  after  its  passing,  the  interval 
is  intended  to  allow  any  one  who  conceives  he  has  a cause  of 
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action  to  take  advantage  of  the  previously  existing  law  by  bring- 
ing an  action  before  the  commencement  of  the  statute.  And 
this  is  in  accord  with  the  well-known  case  of  The  Queen  v. 
Leeds  and  Bradford  R.W,  Co.,  21  L.J.M.C.  193,  18  Q.B.  343. 
There  Campbell,  C.J.,  said:  '^When  we  see  that  it’’  {i.e.,  a 
statute)  ‘‘contains  a provision  suspending  its  operation  for  six 
weeks,  that  must  be  taken  as  an  intimation  that  the  Legislature 
has  provided  that  as  the  period  of  time  within  which  proceed- 
ings respecting  antecedent  damages  or  injuries  might  be  taken 
before  the  proper  tribunal.” 

This  is  not  to  interfere  with  the  well-established  rule  as  to 
procedure  proper,  as  distinguished  from  the  time  to  bring  pro- 
ceedings at  all.  The  rule  is  well  expressed  by  Wilde,  B.,  in 
Wright  v.  Hale,  6 H.  & N.  227,  at  p.  233:  “The  right  of  the 
suitor  is  to  bring  an  action  and  have  it  conducted  according  to 
the  practice  of  the  Court.  Pending  the  action  the  procedure 
may  be  varied,  but  his  right  is  to  have  his  action  conducted  ac- 
cording to  the  existing  course  of  procedure,  whatever  that  may 
be.” 

It  will  be  seen  that  The  Ydun,  properly  read,  has  no  bear- 
ing on  the  present  case;  the  accident  having  occurred  on  the 
24th  March,  1912,  the  action  was  brought  on  the  22nd  March, 
1913,  before  either  statute  relied  upon  was  passed,  and  on  the 
ordinary  principles  of  construction  neither  should  be  read  to 
divest  a cause  of  action  already  accrued  which  at  the  time  of 
the  passing  and  commencement  of  the  Acts  was  being  enforced 
in  an  action  already  brought. 

I am  not  to  be  taken  to  assent  to  the  proposition  that  either 
of  the  Acts  would  apply  in  the  present  case,  even  if  the  negli- 
gence were  after  the  commencement  of  the  Act. 

The  appeal  should  be  dismissed  with  costs. 

Leitcji,  J.  : — I agree. 

Appeal  dismissed. 


XXXI.] 


ONTAKIO  LAW  RBPOETS. 


11 


[APPELLATE  DIVISION.] 

Canadian  Westinghouse  Co.  v.  Murray  Shoe  Co. 


Sale  of  Goods — Conditional  Sale — Resale  hy  Conditional  Purchaser — Re- 
moval of  Name  of  Conditional  Vendor — Company — Winding-up  — 
Claim  Filed  hy  Conditional  Vendor  against  Estate  of  Conditional  Pur- 
chaser— Election  to  Treat  Property  as  having  Passed — Estoppel. 

The  plaintiffs  sold  two  electric  motors  to  a company  under  an  agreement 
that  the  property  in  and  title  to  them  was  not  to  pass  until  they  were 
fully  paid  for,  and  that  in  the  event  of  default  in  payment  the  plaintiffs 
might  retain  all  partial  payments  as  liquidated  damages  and  retake  pos- 
session of  the  motors.  Before  delivery  of  the  motors  the  plaintiffs  were 
notified  by  the  conditional  purchasers  that  the  motors  were  to  be  supplied 
to  the  defendants  for  use  with  an  elevator  in  the  defendants’  premises. 
The  motors  were  delivered  to  the  conditional  purchasers  with  the  plain- 
tiffs’ name-plate  on  them,  and  the  conditional  purchasers  removed  the 
name-plate  and  installed  the  motors  in  the  defendants’  premises.  Half 
the  price  was  paid  in  cash ; and,  upon  an  order  being  made  for  the 
winding-up  of  the  conditional  purchasers  ( a limited  company ) , the  plain- 
tiffs proved  their  claim  for  the  balance  due.  No  dividend  was  paid; 
and  the  plaintiffs,  upon  the  refusal  of  the  defendants  to  pay  the  balance 
or  to  give  up  the  motors,  brought  this  action  for  possession:  — 

Held,  that  the  removal  of  the  name-plate  did  not  diminish  the  plaintiffs’ 
rights,  and  that  these  rights  had  to  be  tested  by  the  contract  whereby 
they  gave  up  possession  of  their  goods. 

Wettlaufer  V.  Scott  (1893),  20  A.B.  652,  followed. 

Held,  also,  that  proving  the  claim  in  the  liquidation  proceedings  was  not 
an  election  by  the  plaintiffs  to  treat  the  property  as  having  passed, 
there  not  being  in  the  contract  in  question  an  obligation  cast  upon 
the  conditional  vendors  in  case  of  default  to  call  in  the  balance  or  in  the 
alternative  to  retake  possession. 

Utterson  Lumber  Co.  v.  E.  W.  Petrie  Limited  (1908),  17  O.L.R.  570,  ap- 
proved. 

McEntire  V.  Crossley  Brothers  Limited,  [1895]  A.C.  457,  distinguished. 

The  Conditional  Sales  Act  does  not  enlarge  the  common  law  rights  of 
those  who  allow  their  goods  out  of  their  hands,  but  it  prevents  all  who 
have  not  complied  with  its  conditions  from  asserting  certain  common  law 
rights.  The  plaintiffs,  having  complied  with  its  conditions,  were  en- 
titled to  avail  themselves  of  their  common  law  rights  without  troubling 
with  the  special  right  given  by  the  contract,  and  these  common  law 
rights  were  to  sue  for  the  instalments  as  they  fell  due  and  to  retain 
the  property  in  the  motors  until  fully  paid  for;  and  filing  a claim  in 
the  liquidation  proceedings  had  no  higher  effect  than  bringing  an  action 
at  law. 

Held,  also,  that,  as  there  was  notliing  inconsistent  between  the  purposes 
for  which  delivery  of  tlie  motors  was  made  and  the  continued  ownership 
tliereof  by  the  plaintiffs,  the  ])lainfilfs  were  not  estopped  from  asserting 
that  ownershi])  as  against  the  defendants. 

In  the  result  the  judgment  of  the  Senior  Judge  of  the  County  Court  of 
the  County  of  Wentworth  was  affirmed. 


Appeal  by  the  defendants  from  the  judgment  of  the  Senior 
Judge  of  the  County  Court  of  the  County  of  Wentworth. 
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The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Riddell,  J.  : — 

A contract  was  entered  into  by  the  plaintiffs  and  the  Parkin 
Elevator  Company  Limited,  of  Hespeler,  whereby  the  plaintiffs 
furnished  the  Parkin  company  two  electric  motors.  ‘‘The  pro- 
perty in  and  title  to”  them  was  agreed  not  to  pass  from  the 
plaintiffs  until  “all  payments  . . . shall  have  been  fully 

made  in  cash  . . . and  the  said  apparatus  shall  remain  the 

personal  property  of  the  company  . . . until  fully  paid  for 

in  cash.  If  default  is  made  in  the  full  payments  in  the  man- 
ner and  form  herein  specified,  the  company  may  retain  any  and 
all  partial  payments  ...  as  liquidated  damages,  and  shall 
be  free  to  enter  the  premises  where  such  apparatus  may  be  lo- 
cated and  remove  the  same  as  its  property.” 

The  payments  were  ($280  being  the  price),  50  per  cent,  cash 
by  sight  draft  attached  to  bill  of  lading,  40  per  cent,  cash  by 
sight  draft  in  30  days,  and  10  per  cent,  in  60  days. 

The  contract  is  dated  the  5th  July,  but  it  was  not  to  be  effec- 
tive until  approved  by  the  plaintiffs,  and  that  was  done  on  the 
6th  August. 

On  the  23rd  July,  the  Parkin  company  wrote  the  plaintiffs 
saying  that  the  motors  were  to  be  supplied  to  the  Murray  Shoe 
Company,  London,  the  defendants;  and  on  the  3rd  August,  the 
defendants  wrote  the  plaintiffs  to  the  same  effect;  so  that,  at 
the  time  the  contract  became  effective,  the  plaintiffs  knew  that 
the  motors  were  to  be  installed  in  the  defendants’  premises  as 
part  of  their  elevator. 

But  they  were  sent  on  to  the  Parkin  company  with  name- 
plate attached,  on  the  29th  July,  before  formal  acceptance  of 
the  contract;  and  were  shortly  afterwards  installed  in  the  de- 
fendants’ premises,  the  name-plate  having  been  removed.  A 
sight  draft  for  half  price  was  attached  to  the  bill  of  lading, 
and  paid ; the  whole  price  being  increased  by  extras  to  $293. 

No  further  or  other  sum  has  been  paid,  and  the  plaintiffs 
claim  that  there  is  still  $140  of  the  price  of  the  motors  unpaid. 
Efforts  were  made  to  obtain  payment  from  the  Parkin  com- 
pany, but  in  vain.  In  March,  1910,  the  Parkin  company  went 
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into  liquidation,  and  the  plaintiffs  put  in  a claim  against  the 
company  for  the  balance  due  on  the  motors  and  an  open  ac- 
count, but  nothing  has  been  paid.  It  is  said  there  is  nothing  in 
the  estate.  The  plaintiffs  had,  before  the  liquidation,  included 
the  amount  of  the  claim  on  the  motors  in  drafts  which  also  in- 
cluded other  claims. 

Not  realising  anything  from  the  insolvent  company,  the 
plaintiffs  notified  the  defendants,  on  the  31st  July,  1911,  of  the 
balance  due  on  the  motors,  which  was  asserted  to  be  $146.50, 
asked  them  to  remit  the  amount,  and  threatened  to  take  pos- 
session unless  they  were  paid.  The  defendants  refused,  and 
this  action  was  brought,  the  plaintiffs  claiming  the  motors. 

The  case  came  on  for  trial  before  the  Senior  County  Court 
Judge  at  Hamilton,  and  he  gave  judgment  in  favour  of  the 
plaintiffs  for  $140  and  costs. 

The  defendants  now  appeal. 
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February  4 and  5.  The  appeal  was  heard  by  Mulock,  C.J. 
Ex.,  Eiddell,  Sutherland,  and  Leitch,  JJ. 

G.  S.  Gihhons,  for  the  appellants,  argued  that  the  plaintiffs 
had  by  their  conduct  elected  to  treat  the  property  in  the  motors 
as  having  passed,  and  referred  to  Halsbury’s  Laws  of  England, 
vol.  13,  sec.  555;  Cole  v.  North  Western  Bank  (1875),  L.E.  10 
C.P.  354,  362;  Henderson  Co.  v.  Williams,  [1895]  1 Q.B.  521, 
528,  529;  Forristal  v.  McDonald  (1883),  9 S.C.E.  12;  Lee  v. 
Butler,  [1893]  2 Q.B.  318;  Tickers  v.  Hertz  (1871),  L.E.  2 
H.L.  Sc.  113,  115;  Weiner  v.  Harris,  [1910]  1 K.B.  285,  295; 
Bahcock  v.  Lawson  (1879),  4 Q.B.D.  394,  401;  Ewing  v.  Dom- 
inion Bank  (1904),  35  S.C.E.  133;  McEntire  v.  Crossley  Bro- 
thers Limited,  [1895]  A.C.  457 ; TJtterson  Lumber  Co.  v.  H.  W. 
Petrie  Limited  (1908),  17  O.L.E.  570. 

G.  C.  Thomson,  for  the  plaintiffs,  the  respondents,  relied 
upon  the  Conditional  Sales  Act,  and  argued  that  the  plaintiffs 
had  never  abandoned  their  preferential  lien,  and  were  under  no 
legal  or  moral  obligation,  as  far  as  the  defendants  were  con- 
cerned, who  might  easily  have  learned  the  true  state  of  matters : 
Bigelow  on  Estoppel,  6th  ed.,  pp.  660,  661. 
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March  6.  The  judgment  of  the  Court  was  delivered  by 
Riddell,  J.  (after  setting  out  the  facts  as  above)  ; — The  re- 
moval of  the  name-plate  does  not  diminish  the  plaintiffs  ’ rights : 
Wettlaufer  v.  Scott  (1893),  20  A.R.  652;  and  their  rights  must 
be  tested  by  the  contract  whereby  they  gave  up  possession  of 
their  goods. 

In  this  inquiry,  I entirely  agree  with  Mr.  Gibbons’s  con- 
tention that  the  Conditional  Sales  Act  does  not  enlarge  the  com- 
mon law  rights  of  those  who  allow  their  goods  out  of  their 
hands;  but  it  prevents  all  who  have  not  complied  with  its  con- 
ditions from  asserting  certain  common  law  rights.  The  plaintiffs 
have  complied  with  these  conditions,  and  must  be  held  entitled 
to  all  the  rights  the  law  would  have  given  them  had  the  statute 
not  been  passed,  and  to  no  more. 

It  was  argued  that  the  filing  of  a claim  before  the  liquidator 
was  equivalent  to  an  action  at  law,  and  that  this  was  in  itself 
an  election  to  treat  the  property  as  having  passed.  This  appears 
to  be  the  law  in  some  of  the  States  of  the  Union — Moline  Plow 
Co.  V.  Rodgers  (1894),  53  Kans.  743 — but  it  is  not  our  law.  The 
matter  has  been  fully  discussed  by  a Divisional  Court  in  Utter- 
son  Lumber  Co.  v.  H.  W.  Petrie  Limited,  17  O.L.R.  570.  I think 
that  case  is  well  decided  and  should  be  followed.  McEntire  v. 
Crossley  Brothers  Limited,  [1895]  A.C.  457,  mainly  relied 
upon  in  support  of  this  appeal,  was  considered  in  that  case,  and 
it  was  held  not  to  be  applicable  to  the  case  then  in  hand,  partly 
by  reason  of  a clause  in  the  Petrie  contract  that  the  liability  of 
the  purchaser  to  pay  should  not  be  affected  by  the  vendor  retak- 
ing possession.  No  such  provision  appears  in  the  contract  in  the 
present  case,  and,  were  that  the  sole  ratio  decidendi  in  the  for- 
mer case,  it  would  not  be  of  assistance. 

What  is  strongly  urged  upon  us  in  the  McEntire  case  (fol- 
lowed as  it  is  in  Purtle  v.  lleney  (1896),  33  N.B.R.  607)  is 
what  is  said  by  the  Lord  Chancellor,  at  pp.  464,  465;  “Of 
course,  the  distinction  is  as  well  settled  as  it  possibly  can  be  be- 
tween a debt  for  the  price  of  goods  the  property  in  which  has 
passed,  and  an  action  for  damages  for  the  breach  of  a con- 
tract to  buy  and  pay  for  the  goods.  In  the  former  case  . . . 

the  debt  due  is  the  balance  of  the  price,  the  purchaser  keep- 


XXXI.] 


ONTARIO  LAW  REPORTS. 


15 


ing  the  goods.  In  the  other  case  the  vendor  retains  possession 
of  the  goods ; but  he  sues  for  the  damages  that  he  has  sustained 
by  the  purchaser  not  carrying  out  his  agreement  to  buy  as 
stipulated.  . . . Suing  or  proving  for  these  damages  implies, 
of  course,  the  property  as  well  as  the  possession  being  still  in 
the  vendor. And  at  p.  464:  '‘Messrs.  Crossley  may  . . . 

elect  to  sue  for  the  remainder  of  the  instalments.  . . .No 

doubt  if  they  take  that  course  they  elect  to  have  the  purchase 
then  completed.  They  could  not  sue  for  the  purchase-money 
and  insist  that  the  property  in  the  goods,  the  price  of  which 
they  were  suing  for,  had  not  passed.’’ 

But,  as  is  pointed  out  in  the  Utterson  case,  this  is  a de- 
cision on  a special  contract  in  which  the  vendor  is  bound  down 
to  two  alternatives — he  is  given  the  right  on  default  of  an  instal- 
ment to  call  all  the  money  payable,  or,  "instead  of  seeking  to 
recover  such  balance,”  to  take  possession. 

There  is  no  such  clause  here.  The  vendor  may,  on  default, 
retain  all  that  has  been  paid  and  take  possession  of  the  appara- 
tus. But  this  is  not  given  as  an  alternative  of  calling  all  the 
instalments  due,  and  suing  for  them — this  right  he  has  not 
been  given  by  the  contract  at  all. 

I see  no  sound  reason  why  the  plaintiffs  should  not  avail 
themselves  of  their  common  law  rights  without  troubling  with 
the  special  right  given  by  the  contract.  These  are  to  sue  for 
the  instalments  as  they  become  due,  and  retain  the  property  in 
the  motors  till  the  amount  is  paid  in  cash. 

The  claim  before  the  liquidator  can  have  no  higher  effect 
than  an  action  at  law. 

Then  it  is  contended  that  the  plaintiffs  are  estopped  by 
their  knowledge  that  the  motors  were  to  be  installed  in  the  defen- 
dants ’ premises.  What  they  knew  was  that  the  defendants  were 
installing  two  elevators  with  their  motors,  and  the  Parkin  Eleva- 
tor Company  were  doing  the  work  (letter  of  the  defendants  of 
the  3rd  August)  ; that  the  two  motors  were  to  be  supplied  by 
the  Parkin  company  to  the  defendants  (letter  of  the  Parkin 
company  of  the  23rd  July).  They  also  knew  that  in  their  con- 
tract the  Piij:‘kin  company  had  expressly  agreed  "to  perform  all 
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acts  which  may  be  necessary  to  perfect  and  assure  retention  of 
title  to  the  said  apparatus  in”  the  plaintiffs. 

I see  nothing  to  indicate  that  the  plaintiffs  knew  or  should 
have  known  that  the  defendants  were  buying  and  paying  for 
the  motors  out  and  out,  and  that  the  Parkin  company  were  not 
observing  their  agreement. 

There  is  a mass  of  American  authority  as  to  estop- 
pel in  such  cases,  most  of  which  is  to  be  found  in  the 
judgment  of  Winslow,  J.,  in  Mississippi  River  Logging 
Co.  V.  Miller  (1901),  85  N.W.  Repr.  193,  which  also  cites 
Pickering  v.  Busk  (1812),  15  East  38  (quite  another  kind 
of  case).  The  principle  is  as  well  stated  as  anywhere  by  Howk, 
J.,  in  Winchester  Wagon  Works  and  Manufacturing  Go.  v.  Car- 
man (1886),  109  Ind.  31,  35:  “The  purposes  for  which  the  pos- 
session of  the  property  was  delivered  to  the  original  vendee  are 
inconsistent  with  the  continued  ownership  thereof  by  the  ori- 
ginal vendor,  and  for  this  reason  the  condition,  upon  which  the 
sale  and  delivery  were  made,  must  be  deemed  fraudulent  and 
void  as  against  purchasers  from  the  original  vendee  of  the  pro- 
perty.” There  is  nothing  of  that  kind  in  the  present  case;  and, 
without  expressing  any  opinion  on  the  general  question,  I think 
there  is  no  estoppel. 

I am  of  opinion  that  the  appeal  should  be  dismissed  with 
costs. 
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[APPELLATE  DIVISION.] 

Niagara  Navigation  Co.  v.  Town  of  Niagara. 

Highway — Plans  and  Surveys — Evidence — Effeet  of  Plan — Surveys  Aet, 
R.S.O.  1897,  eh.  181,  secs,  14,  15 — Estoppel — Municipal  Corporations — 
By-laiv  Defining  Streets. 

In  an  action  to  restrain  the  defendant  corporation  from  trespassing  upon 
a piece  of  land  to  which  the  plaintiff  company  set  up  title,  but  which 
was,  according  to  the  contention  of  the  plaintiff  company,  part  of  a 
street,  it  was  held,  after  consideration  of  the  plans  and  deeds,  that, 
in  accordance  with  the  principles  laid  down  in  Badgely  v.  Bender 
(1834),  3 O.S.  221,  as  approved  and  acted  upon  in  Kenny  v.  Caldwell 
(1894-5),  21  A.R.  110,  24  S.C.P.  699,  the  designation  of  the  locus 
in  quo  as  part  of  a street  in  two  plans  prepared  for  public  pur- 
poses before  the  defendant  corporation  acquired  its  alleged  title,  was 
sufficient  primd  facie  evidence  of  that  fact;  and,  in  the  absence  of  direct 
evidence  to  the  contrary,  this  designation  was  treated  as  conclusive. 

The  predecessors  in  title  of  the  plainLff  company  obtained  from  the  Crown 
a confirmatory  patent  of  the  lands  in  question,  and  in  the  description  one 
of  the  plans  was  referred  to  and  public  streets  within  the  described  tract 
were  excepted: — 

Held,  that  this  was  a recognition  and  acceptance  of  the  existence  of  the 
street,  and  that  thereafter  neither  the  patentees  nor  any  successor  in 
title  could  set  up  that  the  locus  in  quo  was  not  a public  street  as  shewn 
on  the  plan. 

The  contention  of  the  defendant  corporation  was  also  held,  to  have  been 
much  strengthened  by  a subsequent  survey  shewing  the  street,  confirmed 
by  the  Minister  of  Crown  Lands  under  the  Surveys  Act,  R.S.O.  1897,  ch. 
181,  secs.  14  and  15.  and  adopted  by  by-law  of  the  defendant  corpor- 
ation, the  plaintiff  company  having  been  given  notice  of  the  proceedings 
and  not  having  shewn  cause  against  them. 

Judgment  of  Meredith,  C.J.C.P.,  reversed. 

Action  for  damages  for  trespass  by  the  defendant,  the  Muni- 
cipal Corporation  of  the  Town  of  Niagara,  upon  what  the  plain- 
tiff company  alleged  to  be  its  lands,  in  the  town,  and  for  a 
declaration  of  right,  an  injunction,  and  other  relief. 


September  15,  1913.  The  action  was  tried  without  a jnr}^  at 
Toronto. 

W.  C.  Chisholm  and  A.  E.  Knox,  for  the  plaintiff  company. 

A.  C.  Kingstone  and  F caihcrston  AyJesivovih,  for  tlie  defend 
ant  corporation. 

September  27,  1913.  Meredith,  C.J.C.P.  : — Two  important 
questions  are  involved  in  this  litigation;  (1)  whether  the  place 
in  question  ever  was  a highway;  and,  if  so,  (2)  whether  it  has 
ceased  to  be  such  by  reason  of  the  exercise  of  the  i>ower  con- 
ferred by  an  Act  of  PaiJiament. 
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The  difficulties  involved  in  the  first  question  are  much 
greater  than  they  ought  to  be,  by  reason  of  the  lack  of  evi- 
dence regarding  the  original  laying  out  of  the  locality  in  ques- 
tion into  lots  and  ways. 

If  one  have  regard  only  to  the  ground  itself  and  any  work 
upon  it,  the  evidence  is  altogether  against  the  defendant  cor- 
poration’s contention — altogether  against  any  notion  that  the 
very  place  in  question  ever  was  a way  of  any  kind.  By  reason 
of  its  low-lying  character,  it  was  not  suitable  for  a road;  and 
has  never  been  used  as  such.  On  the  contrary,  in  earlier  days, 
the  way,  of  which  the  defendant  corporation  contends  it  is 
a continuation,  was  always  fenced  off  from  it  by  a close  board 
fence;  with  a gate  only  in  it,  used  to  shoot”  logs  through; 
and  there  are  yet  indications,  in  broken  posts,  of  a fence  which 
enclosed  the  place  in  question  and  the  adjoining  property  from 
all  use  as  a way.  And  for  a great  many  years  past  the  plaintiff 
company,  and  those  through  whom  it  claims,  have  had  the  whole 
piece  of  property  enclosed  by  wire  fence,  built  in  the  line  of 
the  old  posts,  and  taking  the  place  of  the  old  fence.  Such  few 
acts  of  user  as  were  proved,  afforded  no  evidence  of  a highway ; 
they  were  but  such  acts  as  are  common  upon,  and  evidence  of, 
vacant  land  being  passed  over  without  objection  by  the  owner. 

If  one  have  regard  to  such  plans  as  were  produced  at  the 
trial,  and  of  what  would  have  been  probable  in  laying  out 
land  ordinarily,  no  peculiar  circumstances  intervening,  it  might 
well  be  held  that  the  place  in  question  was  originally  laid  out 
as  an  allowance  for  load.  But  there  are  some  special  circum- 
stances: the  low-lying  character  of  the  place,  and  the  fact  that 
from  early  days  it  was  looked  upon  as  the  place  of  a ship-yard 
and  harbour:  things  of  vastly  greater  importance,  then,  than 
another  of  the  several  ways  to  the  river  in  that  locality. 

The  ease  of  Badgely  v.  Bender  (1834),  3 O.S.  221,  relied  upon 
by  the  defendant  eorpoi’ation  in  no  way  helps  it,  rather  the  con- 
trary : the  map  in  question  in  that  case  was  that  of  the  original 
suiwey;  and  none  of  the  maps  produced  in  this  case  bore  any  of 
the  chai’acteristics  which  would  make  them  admissible  as  hear- 
say evidence:  see  Bollard  v.  Scott  (1791),  1 Peake  N.P.  18; 
II ammond  v.  Bradstreet  (1854),  10  Ex.  390;  and  Wilberforce  v. 
Jlearfield  (1877),  5 Ch.  1).  709.  It  is  difficult  to  understand. 
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indeed,  how  there  could  be  hearsay  evidence  of  a highway  which 
never  existed  in  fact ; the  existence  of  which,  if  it  ever  existed, 
was  upon  the  original  plan  of  the  locality  only.  And  it  may  be 
needful  to  add  that  there  is  no  legal  evidence  that  any  of  the  maps 
produced  is  a copy  of  the  original  plan.  If  enough  was  shewn 
to  let  in  secondary  evidence,  there  is  none. 

The  contention  that  a confirmatory  deed  has  the  effect  of  cut- 
ting down  the  rights  which  the  plaintiff  company  had  without 
it,  seems  to  me  a waste  of  words. 

If  obliged  to  determine  this  question  in  this  action,  my  rul- 
ing would  be : that  the  onus  of  proof  is  on  the  defendant 
corponation,  and  that  it  has  not  satisfied  it. 

But,  on  the  other  ground,  my  ruling  must  also  be  in  favour 
of  the  plaintiff  company;  and  upon  this  question  there  are  not 
so  many  difficulties  arising  from  lack  of  evidence,  though  little 
was  adduced  directly  respecting  it. 

The  great  importance  of  a dock,  and  a ship-yard,  at  the  head 
of  the  great  lake  Ontario,  at  the  river,  is  made  very  evident  by 
the  fact  that  an  Act  of  Parliament  was  passed,  conferring  large 
rights  in,  and  powers  over,  the  locality  in  question,  upon  indi- 
viduals undertaking  the  work. 

Assuming  that  the  place  in  question  had  been  laid  out  as,  or 
had,  in  any  manner,  become,  a road  allowance  in  which  the  pub- 
lic had  acquired  a right,  then  under  the  enactment  before  men- 
tioned there  was  power  to  appropriate  it  for  harbour  and  ship- 
yard purposes;  and  it  was,  as  I find,  so  appropriated,  and  title 
to  it  was  acquired  under  the  Act. 

It  is  true  that  the  harbour  basin  does  not  include  all  of  it ; 
but  it  is  equally  true  that  a large  part  of  it  is  actually  covered 
by  the  waters  of  the  dredged  and  wholly  artificially  made 
harbour;  so  much  so  that,  judging  by  the  maps  alone,  in  the 
absence  of  any  other  evidence  on  the  subject,  it  seems  very  im- 
probable that  the  water  of  the  river  Niagara  could  be  reached 
now,  in  any  manner,  l)y  means  of  tliis  sup})osed  public  way, 
witliout  crossing  some  part  of  tlie  artificially  constructed  har- 
bour. There  can  be  no  doubt  that  the  public  would  have  no 
right  to  make  use  of  the  harbour  in  miy  way,  against  the  will 
of  the  owners,  even  if  the  way  extended  to  the  water’s  edge; 
but  it  does  not.  The  embankment  is  part  of  the  work  authorised 


Meredith, 

C.J.C.P. 


101:5 


Niagara 

\ AVIG  ATI0.V 

C0. 

r. 


To^yx  OF 
Niagara. 


20 


ONTARIO  LAW  REPORTS. 


[VOL. 


;Meredith, 

C..T.C.P. 

1913 

XiAGARA 
X AVTG  ATION 

Co, 

r. 

Town  or 
Xtagara. 


by,  and  done  under,  the  Act  of  Parliament,  and  so  has  become 
the  private  property  of  the  ship-yard  and  harbour  owners.  It 
is  necessary  for  their  reasonable  and  proper  use  in  repairing 
and  maintaining,  and  carrying  on  business  in,  the  harbour ; and 
it  so  encroaches  upon  the  place  in  question  that  it  would  be 
idle  to  say  that  its  usefulness  as  a road,  its  existence  as  a place 
for  a highway,  is  not  gone,  having  been  rightly  acquired  under 
the  Act  of  Parliament,  which,  it  ought  not  to  be  needful  to  say, 
is  something  more  than  a grant  from  the  Crown. 

Admittedly,  if  any  part  of  the  place  in  question  remain  a 
highway,  it  would  be  the  duty  of  the  defendant  corporation  to 
safeguard  the  public,  lawfully  using  it,  from  the  danger  which 
the  harbour  would  cause : Toronto  Corporation  v.  Canadian 
Pacific  R.W.  Co.,  [1908]  A.C.  54;  and,  admittedly  also,  it  is  the 
right  of  the  plaintiff  company  to  make  any  reasonable  use  of  the 
harbour  embankment,  which  covers  so  much  of  the  place  in  ques- 
tion, and  to  enclose  it,  things  quite  inconsistent  with  any  use  of 
the  place  in  question  as  a highway. 

The  case  is  not  the  same  as  it  would  be  if  between  two  ad- 
joining owners  of  land.  The  defendant  corporation  has  no  right 
in  the  place  in  question,  in  any  case,  except  for  the  purpose  of 
maintaining  it  as  a highway  for  the  benefit  of  the  public.  If  it  be 
useless  for  such  purpose,  the  corporation  has  no  right  to  it;  it 
cannot  have  it  for  any  other  purpose. 

And  it  must  always  be  borne  in  mind  that  the  case  is  not  one 
of  an  actual  highway:  even  if  the  defendant  corporation’s  con- 
tention be  right,  it  is  but  the  case  of  an  intended  highway,  with 
no  attempt  to  open  it  until  now,  very  many  years  after  its  use- 
fulness as  a highway  had  been  destroyed,  under  an  Act  of  Par- 
liament passed  for  the  benefit  of  the  public,  to  improve  the 
means  of  traffic  over  the  great  waterways  of  the  Province:  a 
thing  of  infinitely  greater  importance  than  one  of  many  short 
ways,  the  closing  of  which  would  not  cause  even  any  public  in- 
convenience. 

I have  dealt  with  the  case  from  the  defendant  corporation’s 
standpoint,  and,  thus  dealt  with,  it  fails;  and  so  it  becomes  un- 
necessary to  consider  the  plaintiff  company’s  claim  of  owner- 
ship of  the  land  extending  from  the  waters  of  the  harbour  a 
considerable  distance  beyond  the  place  in  question. 
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It  is  satisfactory  to  know  that  the  loss  of  the  place  in  question 
as  a road — if  it  ever  were  an  allowance  for  road — is  not  a 
very  serious  loss;  there  are  several  other  roads  to  the  river,  not 
far  off,  and,  if  another  nearer  be  desired,  it  could  be  had  at 
no  great  cost ; it  would  be  a much  more  difficult  thing  to  move 
any  part  of  the  harbour  to  make  room  for  a road  in  the  place  in 
question. 

There  will  be  judgment  for  the  plaintiff  company,  and  $25 
damages,  for  the  trespasses  complained  of,  with  costs  of  action 
on  the  High  Court  scale,  without  set-off. 

No  injunction,  or  other  relief,  is  needed. 

The  defendant  corporation  appealed  from  the  judgment  of 
Meredith,  C.J.C.P. 

February  2.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

W.  N.  Tilley  and  A.  C.  Kingstone,  for  the  appellant  corpor- 
ation, contended  that,  having  reference  to  the  plans  and  surveys 
produced,  and  the  peculiar  circumstances  of  the  case,  it  should 
he  held  that  Nelson  street  was  laid  out  as  an  original  highway, 
even  before  the  passing  of  the  Act  of  1831,  incorporating  the 
dock  company.  Reference  was  made  to  the  Niven  survey  of 
1909  and  the  order  in  council  relating  thereto;  also  to  the 
Municipal  Act  of  1903,  secs.  598,  599,  and  the  amendments  by 
the  statute  of  1913,  ch.  43,  secs.  432,  433,  and  to  the  Surveys 
Act,  1 Geo.  V.  ch.  42,  secs.  13,  14;  also  to  Badgely  v.  Bender,  3 
O.S.  221. 

E.  D.  Armour,  K.C.,  for  the  plaintiff  company,  the  respond- 
ent, argued  that  the  judgment  of  the  learned  trial  Judge  was 
justified  by  the  law  and  the  facts  in  the  case,  and  referred  to 
Be  Trent  Valley  Canal  (1886),  11  O.L.R.  687,  695;  Scottish 
Drainage  and  Improvement  Co.  v.  Campbell  (1889),  14  App. 
Gas.  139,  142;  Blakemore  v.  Glamorganshire  Canal  Navigatum 
(1832),  1 My.  & K.  154. 

March  6.  Sutherland,  J.  ; — The  defendant  corporation  on 
the  14th  December,  1911,  passed  its  by-law  No.  619,  to  open 
up  certain  streets  in  the  town  of  Niagara,  in  the  county  of 
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Lincoln,  and,  among  others.  Nelson  street,  from  Ricardo  street 
north  to  the  Niagara  river.  Thereafter  the  defendant  corpo- 
ation  notified  the  plaintiff  company  to  remove  a wire  fence 
erected  by  it,  which  ran  across  Nelson  street  at  the  north  side  of 
Ricardo  street.  For  reference  purposes  it  is  perhaps  desirable 
to  insert  here  a sketch  of  the  property  and  locality  in  ques- 
tion ; — 
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The  plaintiff  company,  alleging  that  the  fence  was  on  its 
own  property  in  the  said  town,  ‘'composed  of  block  C,  as  the 
same  is  laid  out  or  shewn  upon  a map  or  plan  of  the  property 
known  as  the  Niagara  Harbour  and  Dock  Company’s  property, 
made  for  Galt  & Cayley,  by  Edwin  H.  Kertland,  P.L.S.,  dated 
the  7th  day  of  December,  A.D.  1869,  and  registered  in  the 
registry  office  of  the  said  county  of  Lincoln  on  the  14th  day 
of  May,  A.D.  1870,  and  saving  and  excepting  out  of  said  block 
C so  much  thereof  as  are  used  for  the  right  of  way,  track,  and 
station  of  the  Erie  and  Niagara  Railway  Company,  now  operated 
by  the  Canada  Southern  Railway  Company,  and  also  out  of 
said  block  C that  portion  thereof  heretofore  conveyed  to  one 
Blake,”  declined  to  remove  it,  whereupon,  under  the  directions, 
of  the  defendant  corporation,  it  was  taken  down. 
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The  plaintiff  company  then  brought  this  action,  claiming 
damages,  an  injunction,  and  a declaration  that  the  defendant 
corporation  had  no  right  to  enter  upon  the  plaintiff  company’s 
lands. 


The  defendant  corporation  admitted  that  the  plaintiff'  com- 
pany was  the  owner  of  the  land  mentioned  “except  those  por- 
tions of  the  said  lands  reserved  for  public  streets  and  set  apart 
for  public  highways.  ” 

The  defendant  corporation  further  plead  that  the  said  by-law 
was  passed  subsequent  to  and  in  pursuance  of  a survey  of  the 
said  town  of  Niagara  by  one  Alexander  Niven,  O.L.S.,  on  or 
about  the  10th  February,  1910,  in  accordance  with  the  Surveys 
Act,  and  confirmed  by  the  Commissioner  of  Crown  Lands  as  pro- 
vided for  in  the  Surveys  Act ; and  no  objection  to  the  said  plan 
shewing  the  said  Nelson  street  to  be  a public  highway  was  made 
by  the  plaintiff  company;  and  the  plaintiff  company  is  estopped 
from  now  alleging  or  contending  that  the  said  plan  was  incorrect 
or  defective  in  lany  respect. 

The  defendant  corporation  further  denies  in  its  pleadings 
that  the  plaintiff  company  acquired  any  right,  title,  or  interest 
in  or  to  the  public  highways  in  the  said  town,  and  in  })articular 
to  that  portion  of  the  said  highway  known  as  Nelson  street  and 
1‘eferred  to  in  the  said  by-law. 
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The  action  was  tried  before  Meredith,  C.J.C.P.,  who  directed 
judgment  to  be  entered  for  the  plaintiff  company  for  $25  dam- 
ages and  costs. 

In  his  judgment  he  deals  with  two  questions:  ‘‘  (1)  whether 
the  place  in  question  ever  was  a highway ; and,  if  so,  (2)  whether 
it  has  ceased  to  be  such  by  reason  of  the  exercise  of  the  power 
conferred  by  an  Act  of  Parliament;”  and  says,  as  to  the  first: 

‘ ‘ If  one  have  regard  to  such  plans  as  were  produced  at  the  trial, 
and  of  what  would  have  been  probable  in  laying  out  land  ordin- 
arily, no  peculiar  circumstances  intervening,  it  might  well  be 
held  that  the  place  in  question  was  originally  laid  out  as  an 
allowance  for  road.  But  there  are  some  special  circumstances: 
the  low-lying  character  of  the  place,  and  the  fact  that  from 
early  days  it  was  looked  upon  as  the  place  of  a ship-yard  and 
harbour;  things  of  vastly  greater  importance,  then,  than  an- 
other of  the  several  ways  to  the  river  in  that  locality.  If  obliged 
to  determine  this  question  in  this  action,  my  ruling  would  be: 
that  the  onus  of  proof  is  on  the  defendant  corporation,  and  that 
it  has  not  satisfied  it.” 

[The  learned  Judge  then  set  out  part  of  the  judgment  of 
the  trial  Judge,  as  above,  dealing  with  the  second  ground.] 

The  defendant  corporation,  while  admitting  that  that  por- 
tion of  Nelson  street  in  question  had  been  ‘‘temporarily  in  the 
possession  of  the  plaintiff  company,  which  had  erected  a line  of 
fence  acrass  it,”  denied  the  plaintiff  company’s  title  and  pleaded 
title  in  itself. 

It  is  necessary  to  deal  somewhat  fully  with  the  plaintiff 
company’s  alleged  title  in  order  properly  to  understand  the 
matter.  This  title  was  originally  in  the  Niagara  Harbour  and 
Dock  Company,  which  was  incorporated  by  1 Wm.  IV.  ch.  13 
(passed  on  the  16th  March,  1831). 

By  sec.  1 of  this  Act  the  company  was  incorporated  and 
declared  to  be  capable  of  purchiising,  having  and  holding  any 
“estate,  real,  personal,  or  mixed,”  etc. 

By  sec.  2,  it  was  authorised  to  “construct  a harbour  and 
wharf  and  wharves,  with  a dry  dock  or  rail  way  regulated  for 
refitting  and  repairing  all  shipping  at  Niagara  aforesaid  . . . 

and  also  to  erect  and  build  all  such  necessary  and  needful 
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moles,  piers,  wharves,  breakwaters,  or  other  erection  or  construc- 
tions whatsoever,”  useful  to  protect  the  harbour  and  for  the 
accommodation  and  convenience  of  vessels,  and  ‘‘to  alter, 
amend,  repair,  and  enlarge  the  said  harbour,”  etc. 

Section  7 provides  as  follows:  “And  be  it  further  enacted 
by  the  authority  aforesaid,  that  the  said  company,  or  their  ser- 
vants or  agents,  at  any  time  after  the  passing  of  this  Act,  under 
and  by  virtue  of  its  provisions,  shall  and  may  excavate,  dig, 
dredge,  construct,  erect  and  finish  the  said  harbour,  wharves, 
wet  dock  and  rail  way  respectively,  or  any  of  them,  or  any  part 
or  portion  of  the  land  or  beach  lying  immediately  adjacent  to 
the  Niagara  river  . . . Provided  always  that  the  said  area 

or  space  between  the  said  limits  so  defined  do  not  recede  or 
extend  in  the  rear  from  the  river  further  than  the  summit  of  the 
hill  or  bank  adjacent;  and  also  that  the  said  erections  or  con- 
structions contemplated  by  this  Act  shall  not  in  any  degree  in- 
tefere  with  or  encroach  on  any  fee  simple  right  or  private 
easement  or  privilege  of  any  individual  now  holding  and  en- 
joying the  same,  or  entitled  thereto,  without  the  permission  first 
had  and  obtained  either  by  the  consent  of  such  owner  or  owners 
thereof,  or  by  virtue  of  reference  authorised  by  this  Act.” 

The  Act  was  amended  by  an  Act  passed  in  1851,  11  & 15 
Viet.  ch.  153,  so  as  to  authorise  and  empower  the  said  company 
and  Clarke  Gamble,  a trustee  under  a conveyance,  “by  joint 
deed  to  grant,  bargain,  sell,  and  transfer,  to  any  person  or 
persons,”  etc.,  “all  the  estate,  right  and  title”  of  the  said  com- 
pany and  of  Clarke  Gamble  in  the  land  and  premises  held  or 
occupied  by  the  company  or  Gamble  in  the  town  of  Niagara, 
and  particularly  the  premises  mentioned  in  the  7th  section  of 
the  Act. 

The  last-mentioned  Act  was  amended  in  1852,  by  16  Viet, 
ch.  70,  so  as  to  empower  the  company  and  Gamble  to  sell  and 
dispose  of  the  wharves,  docks,  and  property  generally  of  the 
company. 

The  last-mentioned  Act  was  further  amended  in  1853,  by 
16  Viet.  ch.  145,  so  as  to  provide  that  creditoi*s  of  the  company 
were  not  to  have  any  claim  on  property  sold  under  the  Act. 

Between  1831  and  1863,  slips  were  dredged,  and  docks, 
buildings,  etc.,  constructed.  At  the  trial,  counsel  for  the  plain- 
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tif¥  company  put  in  certain  documents  tracing  the  plaintiff 
company’s  title,  and  these  are  set  out  on  pp.  1 and  2 of  the 
evidence. 

Counsel  for  the  defendant  corporation  put  in  as  one  of  the 
exhibits  an  abstract  of  title.  I shall  from  these  two  sources 
trace  such  part  of  the  title  as  may  be  useful  for  reference  pur- 
poses. 

Following  the  Act  of  1831,  the  next  document  to  be  referred 
to  is  a trust  deed,  dated  the  12th  June,  1843,  registered  the  26th 
July,  1848,  from  the  Niagara  Harbour  andi  Dock  Company  to 
Clarke  Gamble,  trustee,  containing  a general  description  of  the 
property,  without  reference  to  any  plan.  The  dock  company 
had  apparently  become  indebted  to  the  Bank  of  Upper  Canada, 
for  whom  Gamble  was  a trustee. 

The  next,  a conveyance  dated  the  14th  October,  1853,  regist- 
ered the  23rd  July,  1855,  from  the  dock  company,  of  the  first 
part.  Gamble,  of  the  second  part,  and  the  bank,  of  the  third  part, 
to  one  Samuel  Zimmerman,  containing  a similar  description  to 
that  in  the  last-mentioned  deed. 

The  next,  a Sheriff’s  deed,  dated  and  registered  the  4th 
October,  1859,  containing  a similar  description. 

The  next,  Rykert’s  plan,  dated  December,  1863,  which  is  the 
first  of  the  plans  put  in  at  the  trial  to  shew  the  situation  of 
the  slips. 

The  next,  a patent,  dated  the  22nd  February,  1866,  reg- 
istered the  24th  February,  1866,  to  the  Bank  of  British  North 
America,  containing  a description  of  the  property  by  metes  and 
bounds  and  referring  to  Rykert’s  plan,  and  concluding  with 
these  words:  ‘'Reserving  the  public  streets  within  the  above- 
descri})ed  tract.” 

The  next,  a conveyance  dated  the  19th  March,  1866,  reg- 
istered the  7th  Septem])er,  1866,  from  the  bank  and  the  executors 
of  Zimmerman  to  the  Erie  and  Niagara  Railway  Company.  A 
similar  descri])tion  and  reservation  as  in  the  patent  is  given. 

The  next,  a conveyance  dated  the  27th  December,  1865, 
registered  the  19th  Sei)tember,  1866,  from  the  bank  to  Cassels 
and  Galt,  of  ‘‘the  Niagara  Harbour  and  Dock  Company  pro- 
perty, containing  about  45  acres  of  land,  together  with  the  dock, 
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slip,  basin,”  etc.  Later,  Cassels  retired  as  a trustee,  and  was 
replaced  by  Cayley  in  1867. 

The  next  plan  30,  dated  the  7th  December,  1869,  registered 
the  4th  May,  1870,  made  for  Galt  and  Cayley  by  Kertland.  This 
is  the  first  plan  to  shew  a line  across  Nelson  street,  at  the  north 
side  of  Ricardo  street,  as  though  it  were  obstructed. 

The  next.  Chancery  decree,  dated  the  15th  September,  1869, 
registered  the  17th  May,  1870,  vesting  the  land  in  the  bank. 

The  next,  a conveyance  dated  the  14th  May,  1870,  registered 
the  19th  May,  1870,  from  the  trustees  of  the  bank  to  Galt  and 
Cayley,  of  the  land. 

The  next,  a conveyance  dated  the  30th  May,  1870,  registered 
the  29th  July,  1870,  from  Galt  and  Cayley  to  D.  Milloy.  There 
seems  to  have  followed  this  conveyance  some  litigation  between 
the  heirs  of  Milloy,  and  then  a conveyance  dated  the  11th  De- 
cember, 1884,  registered  the  14th  May,  1855,  from  Donald  Mil- 
loy and  John  Cattanach  McMillan,  to  Colin  C.  Milloy  and  Effie 
Milloy,  of  blocks  B and  C according  to  Kertland ’s  plan,  by 
metes  and  bounds,  and  containing  the  following  reservation, 
‘^saving  and  excepting  out  of  the  said  described  lands  all  pub- 
lic streets  and  roads  within  the  above-mentioned  boundaries.  ’ ’ 

The  next,  a mortgage  dated  the  31st  October,  1894,  registered 
the  29th  November,  1894,  from  Colin  C.  Milloy  to  W.  H.  McClive 
and  W.  B.  Gilleland,  of  blocks  B and  C according  to  Kertland ’s 
plan,  and  without  any  reference  to  the  reservation  of  the  public 
streets  or  roads. 

The  next,  a conveyance  under  power  of  sale  dated  the  12th 
January,  1900,  registered  the  15th  January,  1900,  from  Mary 
E.  McClive  and  Annie  G.  Gilleland  to  the  plaintiff  company,  of 
block  C according  to  Kertland’s  plan,  and  without  a reservation 
as  to  the  roads  and  highways. 

The  defendant  corporation  was  at  some  difficulty  in  getting 
at  original  plans  and  records,  some  of  which  were  said  to  have 
been  destroyed  in  the  war  of  1812.  Its  own  Act  of  incoi'poration 
was  in  1845,  8 Viet.  ch.  62;  and  sec.  2 thereof  defines  the  town’s 
limits  as  follows:  “ Comniencing  at  Mississauga  Point,  thence 
westerly  along  Lake  Ontario  to  (h-ookston,  thence  along  the 
rear  or  town  line  of  Niagara  to  the  Black  Swamp  Road,  thence 
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along  the  eastern  limit  of  the  lands  of  the  late  Thomas  Butler, 
Esquire,  deceased,  and  the  lands  of  Garrett  Blingerland,  to  the 
north-west  angle  of  the  lands  of  John  Eccleston,  thence  easterly 
to  where  the  lands  formerly  owned  by  the  Honourable  William 
Dickson,  and  the  late  Martin  McLennon,  come  in  contact,  thence 
easterly  along  the  northern  boundary  of  the  lands  of  the  said 
Martin  McLennon,  deceased,  to  the  river  Niagara,  thence 
northerly  down  the  said  Niagara  river  to  the  place  of  begin- 
ning. ” 

Section  45  of  this  Act  enacted  that  ‘^nothing  in  this  Act 
contained  shall  deprive  or  be  construed  to  deprive  the  Niagara 
Harbour  and  Dock  Company  of  any  right,  privilege,  or  im- 
munity now  vested  in  the  said  company  by  law.” 

A number  of  plans  or  copies  of  plans  were  put  in  *at  the  trial. 
I will  now  refer  to  them  in  the  order  of  their  dates,  by  whom 
produced  at  the  trial,  and  from  what  source  they  were  ob- 
tained : — 

(1)  Certified  copy  from  the  Ontario  Department  of  Lands 
Forests  and  Mines  of  a plan  (exhibit  C)  put  in  by  the  de- 
fendant corporation  of  “town  lots  laid  out  upon  the  plains  be- 
tween Fort  George  and  Niagara,  which  it  is  proposed  to  ex- 
change for  lands  required  in  the  vicinity  of  the  proje<?ted  fort 
on  Mississauga  Point,”  etc.,  dated  the  29th  July,  1822,  and  pur- 
porting to  be  signed  on  the  1st  February,  1823,  by  one  Henry 
Vavaseur,  “Capt.  Ryl.  Engineers.”  In  this  plan.  Nelson  street 
runs  in  a northerly  direction  towards  the  Niagara  river,  and 
Rdcardo  street  is  a street  crossing  it  in  an  easterly  direction. 
File  part  of  Nelson  street  in  question  in  this  action  lies  between 
the  northerly  limit  of  Ricardo  street  and  the  river  Niagara. 
This  plan  shews  a number  of  streets  running  down  towards 
the  Niagara  river  in  a northerly  direction,  and,  among  others. 
Nelson  street,  and  on  Nelson  street  a number  of  lots  or 
park  lots  for  several  blocks  back  from  the  river,  and  on  the 
east  and  west  sides  of  Nelson  street  and  north  of  Ricardo  street 
are  two  of  these  lots  or  park  lots  numbered  respectively,  the  one 
on  the  west  side  7,  and  on  the  east  side  8. 

(2)  Put  in  by  the  defendant  corporation  (exhibit  13),  a 
copy  certified  by  the  Registrar  of  Lincoln  of  a “plan  of  the 
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town  of  Niiagara  by  Claudius  Shaw,  Dept.  Provincial  Surveyor, 
Niagara,  9th  May,  1823.”  This  plan  also  shews  Nelson  street  in 
a similar  way  to  the  last-mentioned  plan,  except  that  the  lots  or 
park  lots  on  either  side  of  the  street  are  divided  into  four  smaller 
lots  in  each  case.  These  two  plans  are  prior  in  date  to  the 
original  Act  of  incorporation  of  the  dock  company. 

(3)  Produced  by  the  defendant  corporation  (exhibit  D)  and 
certified,  “a  copy  of  original  M.S.  plan  in  the  Dominion 
Archives,  H.  R.  Holmden,  2nd  June,  1913,”  and  purporting  to 
be  a ‘‘plan  shewing  the  survey  of  the  Military  Reserve  at 
Niagara,  17th  August,  1831,  T.  E.  Chewett.”  In  the  case  of 
Badgely  v.  Bender,  3 O.S.  221,  at  p.  222  (to  which  case 
further  reference  will  hereafter  be  made)  Robinson,  C.J., 
says:  “It  was  certified  by  the  Survey or-Ceneral  to  be  a true 
copy  of  the  original  plan,  and  was  proved  to  be  so  by  Mr. 
Chewett,  surveyor  and  draftsman  in  the  department;”  and  Mr. 
Biggar,  in  his  Municipal  Manual  (1900),  p.  813,  speaks  of  Mr. 
Chewett,  who  at  one  time  had  “charge  of  the  Surveys  Depart- 
ment of  Upper  Canada.”  It  may  well  be  that  these  references 
referred  to  the  Mr.  Chewett  who  made  this  plan,  although 
there  is  nothing  in  the  evidence  to  indicate  this.  This  plan  also 
shews  the  streets  and  lots  similar  to  the  last  plan,  except  that 
some  of  the  streets,  among  others  Nelson  and  Ricardo,  are  not 
so  named  on  the  plan,  although  they  appear  on  it.  This  is  the 
first  plan  produced  at  the  trial  after  the  Act  of  incorporation  of 
the  dock  company  in  1831. 

(4)  Produced  by  the  plaintiff  company  (exhibit  25),  pur- 
porting to  be  a “sketch  shewing  the  extent  of  the  ground  given 
to  the  Niagara  Harbour  and  Dock  Company  by  an  Act  of 
Parliament  of  Upper  Canada,  passed  16th  March,  1831.”  Certi- 
fied a “true  copy  of  above  now  in  the  Dominion  Archives,  II.  R. 
Holmden,  in  charge  of  Map  Division,  23/5/13.”  It  has  on  it 
also  the  following:  “Compared  with  that  sketch  dated  Quebec, 
Sept.  5th,  1832,  Com.  of  Royl.  Engs.  Office,  T.G.W.E.”  “Royal 
Engineers  Office,  York,  U.C.,  5th  Peby.  1833,  R.  H.  Bonny- 
oastle,  Captn.  of  Engs.  Western  District,”  “To  Lt. -Colonel 
Rowan,  Secretary,  etc.,  etc.,  for  His  Excellency,  M.  General  Sir 
John  Colborne,  K.C.B.,  Lt. -Governor  of  Upper  Canada,  etc.,  etc., 
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etc.”  This  plan  also  shews  Nelson  and  Ricardo  streets  appear- 
ing in  the  same  way  as  on  the  other  plans  referred  to,  but  is  of 
a smaller  tract  of  land.  It  also  indicates  north  of  Ricardo 
street  ‘‘marshy  ground  in  which  the  dock  company  are  excavat- 
ing,” and  which  is  shaded  in  yellow,  and  the  statement  on  the 
sketch  is  to  the  effect,  “The  yellow  shade  shews  the  extent 
given  by  the  Act.”  A larger  portion  of  land  bordered  in  strong 
yellow  colour,  which  at  the  same  time  comprises  a good  part  of 
what  is  shaded  yellow,  is  thus  indicated  on  the  map,  “the  strong 
yellow  border  the  proposed  boundaries.”  Apparently  within 
this  strong  yellow  border,  even  more  than  that  portion  of  Nelson 
street  in  question  in  this  action  would  be  embraced.  The  south- 
erly margin  of  the  marshy  ground  apparently  also  runs  quite 
up  to  Ricardo  street'  at  the  point  where  Nelson  street  inter- 
sects it. 

(5)  Produced  by  the  defendant  corporation  (exhibit  A). 
This  comes  from  the  Department  of  the  Interior,  and  is  certi- 
fied by  the  Surveyor-General  to  be  a true  copy  of  a plan  in  that 
office.  It  purports  to  be  a “plan  shewing  the  boundaries  as 
marked  on  the  ground  of  the  Military  Reserves  belonging  to  the 
Ordnance  in  the  tovmship  of  Niagara,  county  of  Lincoln,  Can- 
ada West,  as  surveyed  by  Mr.  F.  F.  Passmore,  Provl.  Land  Sur- 
veyor, between  the  months  of  February  and  June,  1852.”  It 
contains  a long  description  headed  as  follows:  “Description, 
Garrison  Reserve.  On  the  twenty-third  day  of  February,  one 
thousand  eight  hundred  and  fifty-two,  by  authority  of  the  re- 
spective officers  of  Her  Majesty’s  Ordnance  dated  Montreal, 
seventeenth  day  of  December,  one  thousand  eight  hundred  and 
fifty-two,  1,  Frederick  Fortescue  Passmore,  etc.,  repaired  to 
the  Military  Reserve  at  Niagara,  in  the  limits  of  the  town  boun- 
daries of  Niagara  and  at  the  confluence  of  the  river  of  that  name 
with  Lake  Ontario,  Canada  West,  for  the  purpose  of  surveying 
and  defining  the  l)Oundaries  and  limits  of  four  certain  tracts 
or  parcels  of  land  vested  in  the  principal  offers  of  Her 
Majesty’s  Oi’dnance  foi*  military  pur])oses.  After  examining 
the  various  Government  records  and  titles  of  the  adjoining  pro- 
l)erties,  and  having  j)rocured  such  evidence  of  original  and  exist- 
ing posts,  and  other  satisfactory  landmarks,  such  as  stone 
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foundations  of  buildings,  etc.,  surrounding  the  property,  and 
having  appointed,”  etc. 

In  the  description  reference  is  made  to  Nelson  street  as  fol- 
lows: '‘Along  the  east  side  of  Nelson  street.”  Nelson  street 
itself  appears  upon  the  plan  as  extending  from  Byron  street,  the 
first  street  south  of  Ricardo  street,  north  to  and  across  Ricardo 
street  to  or  towards  the  river.  In  this  plan  for  the  first  time 
basins  or  slips  for  vessels  excavated  by  the  dock  company  ap- 
pear, one  running  east  and  west  some  distance  north  of  Ricardo 
street  and  called  the  dock  basin,  on  the  north  side  of  which, 
and  between  the  basin  and  the  river  proper,  the  steamboat 
docks  and  wharf  of  the  company  appear  to  have  been  built,  and 
are  indicated  on  the  plan.  At  the  east  end  of  this  dock  basin, 
and  where  it  opens  into  the  river  proper,  there  is  another  basin 
running  southerly  towards  Ricardo  street,  and  which  in  its 
course  takes  in  a portion  of  the  westerly  side  of  Nelson  street, 
where  it  runs  north  beyond  Ricardo  street.  On  this  plan  Nelson 
street  is  shewn  as  open  on  the  north  side  of  Ricardo  street.  A 
drab  or  brown  coloured  building  situated  on  the  north  side  of 
Ricardo  street  seems  to  jut  out  upon  and  partly  obstruct  the 
east  side  of  Nelson  street.  Another  building  on  the  south  side 
of  Ricardo  street  juts  out  at  the  corner  where  it  intersects  with 
Nelson  street  on  to  part  of  the  west  side  of  Nelson  street,  and 
a little  further  south  again  another  building  seems  on  this  plan 
to  be  built  on  Nelson  street,  la  portion  of  the  street  being  on  the 
east  and  west  sides  of  it.  On  the  plan  buildings  coloured  drab 
or  dark  brown  are  stated  to  be  private  buildings  without  indicat- 
ing the  names  of  the  owners. 

The  following  statement  appears  on  the  plan:  "The  strips 

a r p 

of  land,  tinted  yellow  (total  3 1 30)  were  given  in  exchange  by 
the  War  Department  to  the  proprietor  of  the  docks  for  the 
triangular  piece  tinted  red  (vide  order  29th  Se]>t.,  1885,  S 154).” 

One  of  these  yellow  pieces  is  a piece  extending  from  Byi-on 
street  north  half-way  to  Ricardo  street,  and  having  as  its  east 
limit  the  west  limit  of  Nelson  street. 

(6)  Produced  by  the  defendant  corporation  (exhibit  E)- 
It  is  certified  by  the  Department  of  Lands  Eonvsts  and  iMines  of 
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Ontario  as  a true  copy  of  a plan  in  that  Department  “of  that 
part  of  the  town  of  Niagara  known  as  the  Niagara  dock  pro- 
perty.” “Geo.  L.  Rykert,  Provincial  Surveyor,  St.  Catharines, 
Dec.,  1863,”  and  “Plan  A as  referred  to  in  the  report  of  Mr. 
Solr.-Genl.  Cockhurn,  Dec.  6th,  1865.”  Nelson  street  appears  on 
it  as  open  through  to  the  north  of  Ricardo  street  and  running 
down  past  the  east  side  of  the  plaintiff  company’s  slip  towards 
or  to  the  river.  The  plan  also  has  this  statement  on  it:  “Blue 
line  shews  the  boundary  of  the  dock  property.  A part  of  this 
blue  line  commences  in  the  west  limit  of  Nelson  street  about 
midway  between  Byron  and  Ricardo  streets,  and  runs  northerly 
along  the  west  limit  of  Nelson  street  to  the  southerly  limit  of 
Ricardo  street,  at  which  point  it  meets  the  wall  of  a building 
called  “boiler  shed,”  and  which  is  probably  one  of  the  build- 
ings already  indicated  on  the  last-mentioned  plan.  From  this 
point  the  blue  line  runs-  easterly  along  the  southerly  limit  of 
Ricardo  street,  across  Nelson  street,  and  thence  continues  along 
the  southerly  side  of  Ricardo  street  for  some  distance,  and  then 
runs  northerly  across  Ricardo  street  and  on  down  to  the  river. 
Where  it  crosses  Nelson  street  from  the  boiler  shed  to  the  east 
side,  and  again  where  it  crosses  Ricardo  street  from  the 
southerly  to  the  northerly  side,  the  blue  line,  which  elsewhere 

is  a solid  blue  line,  is  broken  up  as  follows  ( ).  At 

three  other  points  on  the  plan,  namely,  where  it  crosses  Ricardo 
street  from  the  north  to  the  south  side  in  the  east  limit  of  Wel- 
lington street,  where  the  north  limit  of  Byron  street  crosses 
Melville  street  and  at  the  westerly  end  of  Delator  street,  it  is 
broken  in  the  same  way. 

(7)  Produced  by  the  defendant  corporation  (exhibit  E).  It 
is  certified  by  the  Department  of  the  Interior  as  a true  copy  of 
a “map  of  a portion  of  the  town  of  Niagara,  1864.”  There  ap- 
pears on  it  the  following:  “Sd.  Charles  Seymour,  Principal 
Engineer,  Sd.  W.  H.  Ellis,  Provincial  Land  Surveyor;  the  land 
required  for  the  Erie  and  Niagara  Railway  Co.  is  coloured 
pink,”  and  “copy  sent  Hon.  Jno.  Simpson,  May  27/64.” 
There  is  a typewritten  description  attached  to  the  plan  of  the 
piece  of  property  labelled  on  the  plan  as  follows:  “Lands  leased 
to  the  Erie  and  Niagara  Railway  Co.  by  the  Crown  Lands  De- 
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partment,  119%  acres.”  The  description,  by  metes  and  bounds, 
seems  to  cover  and  include  all  of  Nelson  street  from  Prideaux 
(Byron)  street  north  to  beyond  Ricardo,  etc.,  ‘‘to  a point  near 
the  slip  dock  on  Niagara  river,  thence  on  a course  S.  23  E.  1330 
feet,  embracing  the  broken  river  frontage , to  a point  on  the 
bank  of  said  river,”  etc.,  and  would  appear,  therefore,  to  in- 
clude the  land  in  dispute  in  this  action,  which  the  Crown  ap- 
parently at  that  time  was  claiming  ownership  of,  with  Nelson 
street  apparently  unobstructed  on  the  north  side  of  Ricardo 
street. 
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(8)  Produced  by  the  plaintiff  company  (exhibit  4).  “Plan 
of  the  property  heretofore  known  as  the  Niagara  Harbour  and 
Dock  Co.  property  granted  by  the  Crown  to  the  Bank  of  Upper 
Canada  and  situate  in  the  town  of  Niagara.”  It  has  on  it  the 
following:  “Thos.  Galt  and  William  Cayley,  trustees,  by  Wm. 
Cayley,  Proprietors.”  Further,  “This  plan  is  correct  and  is 
prepared  under  the  provisions  of  the  Registration  of  Titles 
(Ontario)  Act.  (Sgd.)  Edwin  H.  Kertland,  P.L.S.,  Toronto, 
7th  Dec.,  1869.  Filed  14th  May,  1870.  (Sgd.)  John  Powell, 
Registrar,  Lincoln.”  This  is  the  first  plan  in  date  after  the 
patent  to  the  Bank  of  Upper  Canada,  dated  the  22nd  February, 
1866,  to  which  reference  will  be  made  hereafter.  This  plan 
shews  Nelson  street  running  from  Byron  street  to  (Clement 
street  or)  Ricardo  street.  On  the  plan,  a line  runs  from  the 
east  to  the  west  sides  of  Nelson  street  on  the  north  side  of 
Ricardo  street.  This  is  the  first  plan  shewing  such  a line,  and 
indeed  I think  the  only  one,  except  perhaps  the  sketch  of  the 
property,  also  put  in  by  the  plaintiff  company,  and  apparently 
prepared  by  itself  (exhibit  9).  On  the  south  side  of  Ricardo 
street  there  is  no  such  line  as  is  shewn  on  plan  (exhibit  E),  ante, 
and  Nelson  street  is  shewn  as  open  from  Ricardo  street  to  Byron 
street. 

(9)  Produced  by  the  defendant  corporation  (exhibit  F), 
certified  by  the  Department  of  Lands  Forests  and  Mines,  Sur- 
veys Branch,  a true  copy  of  “N.  34,  plan  shewing  the  westerly 
boundary  of  the  town  of  Niagara.”  There  appears  on  it  the 
following:  “(Signed)  Geo.  Gibson,  Provl.  Land  Surveyor,  St. 
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Catharines,  July  23rd,  1890.”  This  plan  shews  Nelson  street 
running  across  Ricardo  street  down  and  along  the  east  side  of 
the  slip  to  the  river. 

(10)  Produced  by  the  defendant  corporation  (exhibit  O), 
certified  by  the  Department  of  Lands  Forests  and  Mines,  Sur- 
veys Branch,  to  be  a true  copy  of  ‘‘46,  plan  of  the  town  of 
Niagara,  surveyed  under  instructions  from  the  Department  of 
Lands  Forests  and  Mines,  dated  12th  June  and  5th  October, 
1909,  shewing  the  boundaries  of  the  town  according  to  the  Act 
of  incorporation  passed  March  29th,  1845,  8 Viet.  ch.  62,  sec. 
2.  That  the  said  town  shall  be  comprised  within  the  following 
limits,  i.e.,  commencing  at  Mississauga  Point,  thence  westerly 
along  Lake  Ontario  to  Crookston,  thence  along  the  rear  or  town 
line  of  Niagara  to  the  Black  Swamp  Road,  thence  along  the 
eastern  limit  of  the  lands  of  the  late  Thomas  Butler,  Esquire, 
deceased,  and  the  lands  of  Garrett  Slingerland,  to  the  north- 
west angle  of  the  lands  of  John  Eccleston,  thence  easterly  to 
where  the  lands  formerly  owned  by  the  Honourable  William 
Dickson,  and  the  late  Martin  McLennon,  come  in  contact,  thence 
easterly  along  the  northern  boundary  of  the  lands  of  the  said 
Martin  McLennon,  deceased,  to  the  river  Niagara,  thence  north- 
erly down  the  said  Niagara  river  to  the  place  of  beginning.  ” 
Nelson  street  is  shewn  on  the  plan  as  open  from  Byron  street 
to  the  Niagara  river. 

The  plan  has  on  its  face  the  following:  ''Alexander  Niven, 
Ontario  Land  Surveyor,  Toronto,  February  10th,  1910,”  and 
“Department  of  Lands  Forests  and  Mines,  Surveys  Branch, 
Toronto,  May  27th,  1910.  Examined  and  confirmed,  with  field- 
notes,  Geo.  B.  Kirkpatrick,  Director  of  Surveys.” 

The  description  would  take  in  the  piece  of  Nelson  street 
in  question,  which  lies  north  of  Ricardo  street,  as  well  as  the 
slips  of  the  plaintiff  company. 

The  defendant  corporation  also  put  in,  in  connection  with 
this  plan,  a document  signed  by  the  Honourable  Mr.  Cochrane, 
Minister  of  Lands  Forests  aind  Mines,  and  dated  the  27th  May, 
1910  (exhibit  19),  which  recites  that,  whereas  under  orders  in 
council,  dated  the  10th  June,  1909,  and  the  30th  September, 
1909,  instructions  numbers  672,  and  675,  dated  respectively  the 
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12th  June,  1909,  and  the  15th  October,  1909,  were  issued  to 
Niven  ‘'to  make  the  survey  of  certain  streets  in  the  town  of 
Niagara  in  order  to  ascertain  the  proper  lines  thereof,  and  to 
plant  suitable  monuments  in  such  a manner  as  the  proper  lines 
thereof  may  at  any  time  be  laid  down  upon  the  ground,  and 
whereas  such  survey  has  been  performed  by  Ontario  Land  Sur- 
veyor Alexander  Niven,  and  is  dated  February  10th,  1910,  and 
has  been  returned  to  this  Department,  and  whereas,  under  the 
provisions  of  the  Revised  Statutes  of  Ontario  1897,  ch.  181, 
secs.  14  and  15,  the  Deputy  Minister  of  Lands  and  Forests  has 
caused  a notice  thereof  to  be  advertised  in  the  weekly  edition  of 
the  Daily  Standard  of  St.  Catharines,  once  in  each  week  for  four 
weeks,  calling  upon  all  parties  affected  thereby  to  file  any  objec- 
tions they  might  have  to  said  survey,  ’ ’ and  concludes  with  these 
words:  “Now,  therefore,  I do  hereby  confirm  the  survey  and  I 
do  order  that  the  said  survey  shall  be  final  and  conclusive  upon 
all  parties  and  shall  not  be  hereafter  questioned  in  any  Court 
whatsoever.  ^ ’ 

Before  by-law  No.  619  was  passed  by  the  defendant  cor- 
poration, it  put  up,  on  the  19th  October,  1911,  in  six  conspicu- 
ous places  in  the  town  of  Niagara,  copies  of  a printed  notice 
to  the  effect  that  it  proposed  to  introduce  and  pass  the  by-law 
at  a meeting  of  the  council  to  be  held  on  the  28th  November, 
1911,  in  which  Nelson  street  from  Ricardo  street  to  the  river  was 
andicated  as  one  of  the  streets  to  be  opened,  and  on  the  5th 
December,  1911,  served  on  James  Aiken,  the  agent  for  the  plain- 
tiff company,  a copy  of  a printed  notice  to  the  effect  that  the 
council  proposed  to  open  allowances  for  public  highways 
described  therein,  and  among  others  Nelson  street,  from  Ricardo 
street  to  the  river,  and  that  an  adjourned  meeting  of  the  council 
would  be  held  on  the  14th  December  to  consider  the  passing  of 
the  by-law  or  by-laws  to  open  said  allowances,  and  intimating 
that  the  council  would  hear  in  person  or  by  counsel  any  one 
in  possession  of  the  allowances. 

On  the  24th  November,  1911,  the  Honourable  J.  J.  Foy,  soli- 
citor for  the  plaintiff  company,  wrote  to  the  defendant  corpor- 
ation stating  that  he  had  observed  the  publication  in  a newspaper 
of  the  notice  as  to  the  passing  of  the  by-law,  with  reference  to 
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the  opening  of  Nelson  street  among  others,  and  intimating  that 
there  was  no  such  street  laid  out  in  any  plan  from  Ricardo 
street  to  the  river.  He  also  pointed  out  that  Nelson  street, 
on  the  plan  registered  on  the  14th  May,  1870,  ran  from  Byron 
street  to  Ricardo  street  and  no  further.  He  further  intimated 
that  the  plaintiff  company  asserted  that  no  by-law  could  be 
passed  such  as  the  notice  indicated  with  respect  to  the  part  of 
Nelson  street  in  question,  and  suggested  that  no  further  steps 
be  taken. 

On  the  27th  November,  1911,  he  telegraphed  as  follows  to 
W.  E.  Lyall,  the  Mayor  of  the  defendant  corporation:  ‘'Tele- 
gram received.  Proceedings  will  be  taken  in  Court  if  munici- 
pality attempts  to  pass  its  by-law;  you  had  better  go  slowly.” 
And,  on  the  28th,  again  telegraphed  him  as  follows:  “Niven 
had  no  authority  to  lay  out  or  dedicate  street  on  our  property 
and  much  less  to  deprive  owners  of  their  property.  Any 
order  of  Commissioner  purporting  to  confirm  survey  cannot 
have  any  greater  effect  than  enacted  by  sec.  14  or  15  of  Land 
Surveyors  Act.” 

The  minutes  of  the  meeting  of  the  defendant  corporation, 
a copy  whereof  was  put  in  as  an  exhibit,  shew  that  the  coun- 
cil received  the  protests  of  Mr.  Poy  on  behalf  of  the  plaintiff 
company,  but  went  on  and  passed  the  by-law.  Thereafter 
they  apparently  notified  the  parties  affected  by  it,  including 
the  plaintiff  company,  and  who  had  placed  obstructions 
across  the  said  allowances,  to  remove  them  within  ten  days, 
unless  they  were  prepared  to  recognise  the  title  of  the  town  by 
signing  an  agreement  dealing  with  closed  streets. 

Later  on,  after  some  negotiations,  they  authorised  the  re- 
moval of  the  obstruction,  the  wire  fence  on  Nelson  street  that 
had  been  put  up  by  the  plaintiff  company  in  1896. 

Evidence  was  given  at  the  trial  as  to  the  way  in  which  that 
part  of  Nelson  street  in  question  had  been  dealt  with  for  many 
years  past.  For  the  plaintiff  company,  James  Aiken,  their 
agent,  testified  that  he  had  put  up  a wire  fence  in  1896,  en- 
closing the  property.  He  said  that,  when  he  did  so,  there  were 
traces  of  a prior  fence  in  the  shape  of  posts  in  the  ground  which 
had  rotted  off  and  were  level  with  it.  Plis  evidence  also  rather 
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went  to  suggest  that,  when  the  slip  was  dug  out,  the  earth  taken 
was  used  to  fill  that  part  of  Nelson  street  north  of  Ricardo  street. 
He  did  not  personally  know  this,  but  stated  that  he  had  learned 
it  from  reliable  sources. 

Andrew  R.  Carnaghan  testified  on  behalf  of  the  plaintiff 
company  that  from  about  1851  to  1855  there  was  a board  fence 
running  across  Nelson  street  at  ‘‘the  north  side  of  Ricardo 
nearly,”  in  which  there  was  a gate. 

“Q.  The  gate  was  immediately  opposite  the  street,  was  it 
not?  It  was  a continuation  of  Nelson  street?  A.  Yes. 

“Q.  There  was  no  notice  prohibiting  the  general  public 
going  in  there  as  much  as  they  liked,  was  there?  A.  No.” 

He  apparently  left  Niagara  and  went  back  again  in  the  year 
1868,  and  he  would  not  say  that  there  was  any  fence  in  existence 
at  that  time.  He  recollected  that  at  one  time  there  was  a lumber 
yard  on  Nelson  street,  right  by  the  slip. 

John  Abbott,  also  called  for  the  plaintiff  company,  testified 
that  in  about  1856  or  1857  there  was  a fence  which  went  “down 
to  the  north  to  Ricardo  street  across  Ricardo  street,  down,  and 
turned  to  the  north-east  again  in  to  the  river,  a close  board 
fence  about  ten  feet  high.”  He  also  said  there  were  three  sets 
of  gates  in  the  fence. 


App.  Div. 
1914 

Niagara  . 
Navigation 
Co. 

V. 

Town  of 
Niagara. 

Sutherland,  J 


“Q.  Was  there  a gate  just  where  it  crosses  what  the  town 
claims  now  as  Nelson  street?  A.  Yes,  there  was  a gate  thepe. 
It  was  used  to  skid  timber  in  there  from  the  top  of  the  com- 
mons into  the  ship-yard  and  dump  into  the  saw  mill.  ’ ’ 

He  also  testified : “ Q.  There  was  no  fence  there  for  twenty 
years  prior  to  the  time  Aiken  put  up  that  fence  in  1896,  was 
there?  A.  No. 

“Q.  The  people  could  use  and  did  use  what  we  call  Nelson 
street  going  right  down  to  the  Niagara  river?  That  is  right? 
A.  Well,  I suppose  it  is. 

“ Q.  There  was  nothing  to  obstruct  people  going  up  and  down 
there?  A.  No. 

“Q.  Do  you  know  whether  the  town  ever  took  any  sod  off 
there  or  allowed  anybody  else  to  take  any  sod  off  ? A.  I knew  of 
Hindle  taking  sod.” 
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Robert  Reid,  for  the  defendant  corporation,  a former  town 
constable,  testified  that  ‘‘in  1886  or  1887,  I would  not  be  sure 
which,  the  corporation  got  a vessel  loaded  with  lumber  in 
there.” 

“Q.  That  is,  they  drew  it  into  the  slip  that  Nelson  street 
goes  to?  A.  Yes. 

“Mr.  Kingstone:  Was  there  any  fence  there  at  all  prior  to 
1896,  so  far  as  the  workmen  going  to  work?  A.  No. 

“His  Lordship:  There  is  said  to  have  been  a wooden  fence 
on  the  north  side  of  Ricardo  street ; do  you  remember  that  ? A. 
No,  I do  not. 

“Mr.  Kingstone:  How  far  does  your  memory  carry  you 
back?  A.  About  thirty-five  years. 

‘ ‘ His  Lordship : There  might  have  been  a fence  there  with- 
out your  knowing  it?  A.  Yes. 

“Mr.  Kingstone:  Prior  to  1896,  can  you  swear  whether  there 
was  a fence  there  or  not?  A.  No,  there  was  no  fence  there. 

“Q.  A fence  was  erected  by  the  Niagara  Navigation  Com- 
pany in  1896?  A.  Yes. 

“Q.  Before,  there  was  no  fence  there?  A.  No. 

“His  Lordship:  Do  you  swear  there  was  no  fence  that  cut 
off  Nelson  street  from  the  wharf  at  any  time  before  1896? 
A.  No. 

‘ ‘ Mr.  Kingstone : Y ou  are  making  a statement  as  to  the 
length  of  time  that  you  have  been  in  Niagara?  A.  Yes. 

“Q.  That  there  was  no  fence  there  for  thirty-five  years? 
A.  Yes. 

“Q.  Up  to  1896?  A.  Yes. 

‘ ‘ Q.  Do  you  swear  to  that  ? A.  Not  that  I know  of.  I remember 
about  thirty-five  years  there  was  no  fence  there. 

“His  Lordship  : Did  you  see  any  posts  there?  A.  I think  there 
was  one  old  post  stump  there  when  we  took  ‘the  fence  down. 

“Q.  In  front  of  Nelson  street?  A.  Yes.  It  was  just  up 
to  the  ground. 

“His  Lordship  : It  has  been  said  there  were  old  posts  all  along 
Ricardo  street?  A.  I did  not  see  them. 

“Q.  Will  you  say  they  were  not  there?  A.  No.” 

William  J.  Campbell  testified  that,  in  1863,  Nelson  street 
was  oi)en,  and  there  was  no  fence  at  the  point  indicated,  and 
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also  that  since  then,  down  to  1896,  there  never  had  been  any 
fence  across  Nelson  street.  He  also  testified  that  Murphy  ‘"ran” 
a lumber-yard  there  for  a number  of  years,  and  Mr.  Daniel 
Servos  had  coal  unloaded  there  when  he  was  in  the  coal  busi- 
ness; that  people  went  to  Murphy’s  yard,  and  any  one  that 
wanted  lumber  off  his  wharf  got  it. 

J ohn  W.  McMillan  testified  that  Murphy  had  his  lumber-yard 
there  between  1876  and  1878,  and  that  there  was  no  fence  until  a 
wire  fence  in  1896.  He  also  testified  that  there  had  been  a dis- 
pute between  Murphy  and  one  Milloy,  when  the  latter  requested 
the  former  to  remove  his  lumber  or  pay  for  the  privilege  of  the 
lumber  being  there,  when  Murphy  said  he  would  do  neither, 
as  he  was  on  the  street.  He  had  kept  his  lumber  on  for  some 
time  after  that. 

Richard  W.  M.  Taylor  testified  that  he  had  got  sod  for  Mr. 
Hindle  down  there,  that  is,  on  the  portion  of  Nelson  street  in 
question,  and  that  ‘‘Mr.  Milloy  came  along  to  stop  me,  and  I 
was  notified  it  was  a street,  and  they  had  a privilege  from  the 
Mayor  of  the  town,  Mr.  Pafford,  at  the  time.  ’ ’ 

James  B.  Proctor  was  called  for  the  defendant  corporation, 
and  testified  that  he  was  a clerk  in  the  Surveys  Branch  of  the 
Crown  Lands  Department,  and  that  he  had  made  a search  for 
the  plans  of  the  town  of  Niagara  in  the  Department.  He  pro- 
duced a copy  ef  a plan  dated  the  1st  February,  1823  (exhibit 
14)  by  Vava^eur;  another  plan,  called  the  Rykert  plan,  dated 
1863  (exhibit  15)  ; another  plan  of  the  survey  of  Alexander 
Niven,  dated  the  10th  February  1910  (exhibit  17).  He  testi- 
fied that  this  survey  was  made  under  instructions  from  the 
Department.  He  also  produced  from  the  Department  an  order 
in  council  dated  the  10th  June,  1909  (exhibit  18). 

F.  J.  Anderson,  called  by  the  defendant  corporation,  testi- 
fied that  he  was  an  Ontario  Land  Surveyor,  and  that  he  had  pre- 
pared the  description  for  the  by-law  opening  up  the  highways 
in  the  town  of  Niagara,  and  that  “the  description  that  appears 
in  the  by-law,  this  description  in  whicli  Nelson  street  is 
described,”  was  correct.  He  had  merely  used  Niven’s  plan  and 
stakes  or  stones  for  the  description. 

The  first  and  second  plans  already  mentioned  are  anterior 
to  the  dock  company’s  Act  of  incorporation,  in  1831,  the  one 
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(exhibit  C)  is  on  file  in  the  Ontario  Department  of  Lands,  and 
was  apparently  made  for  a public  purpose ; the  other  is  a plan 
of  the  town  of  Niagara  made  by  a surveyor  and  filed  in  the 
office  of  the  Registrar  of  the  County  of  Lincoln.  Each  shews 
Nelson  street  as  not  only  a street  on  the  plan  leading  down  to 
the  river,  but  one  of  two  or  three  streets  wider  than  other 
streets  thereon.  On  exhibit  C Nelson  street  is  shewn  as  99 
feet  in  width  at  the  south  end  and  104  feet  at  the  north  end, 
being  indeed  the  widest  street  on  the  plan  at  the  point  where  it 
approaches  the  river  bank. 

It  is  contended  on  behalf  of  the  plaintiff  company  that  the 
defendant  corporation  has  not  shewn  any  original  survey;  but 
as  to  this  the  line  of  reasoning  of  Robinson,  C.J.,  in  the  case  of 
Badgely  v.  Bender,  3 O.S.  221,  may  well  be  applied.  That  was 
a case  in  which  it  was  held  that  ‘‘a  piece  of  land,  marked  out 
in  the  original  plan  of  a township,  as  an  allowance  for  road, 
does  not  lose  that  character,  because  it  has  never  been  used  as  a 
road  for  a period  of  forty  years,  and  a copy  of  the  original  plan 
of  the  township  is  admissible  in  evidence  to  prove  such  allow- 
ance, although  it  does  not  appear  by  whom,  nor  from  what 
materials,  the  plan  was  compiled.”  In  that  case  the  defendant 
was  denying  that  there  was  any  highway. 

At  p.  225,  Robinson,  C.J.,  says;  “The  question  therefore  is, 
was  there  evidence  of  a highway  given,  and  such  evidence  as 
being  unimpeached  ought  to  have  led  the  jury  to  find  a high- 
way legally  established  across  this  piece  of  land?  And  this 
resolves  itself  into  two  questions:  1st.  Was  the  evidence  that 
was  given  admissible  in  its  nature?  2ndly.  Did  it  establish 
satisfactorily  that  there  is  there  an  existing  allowance  for  road  ? 
I cannot  say  that  I have  the  slightest  doubt  on  either  point. 
That  the  evidence  was  legal  evidence  has  not,  I think,  been 
seriously  questioned.  It  is  probably  forty  years  or  more  since 
the  township  was  laid  out.  It  is  but  seldom  now  that  recourse 
can  be  had  to  the  viva  voce  evidence  of  the  individuals  who 
actually  made  the  original  survey  of  these  early  settled  town- 
ships. More  than  a generation  has  gone  by;  some  few  of  them 
may  yet  be  left,  but  a few  years  will  place  their  evidence  out  of 
reach,  and  even  where  it  may  yet  be  had,  their  verbal  account 
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from  memory,  of  what  they  did  forty  years  ago,  would  be  in 
truth  a much  less  safe  and  satisfactory  description  than  their 
official  return  of  their  survey  delineated  on  paper  at  the  time; 
and  besides,  when  we  know  that  it  is  on  these  official  documents 
that  the  patents  have  been  subsequently  framed,  we  must  be 
convinced  of  the  extreme  danger  of  trusting  so  implicitly  to 
anything  else  as  to  these  official  diagrams,  for  information 
upon  the  plan  on  which  the  several  townships  were  laid  out.” 

And  also  at  p.  227 : ‘ ' There  we  see  the  map  exhibiting  now, 
precisely  as  it  did  from  the  beginning,  the  spaces  of  land  which 
the  King  intended  to  grant,  and  those  which  he  intended  to 
withhold  from  granting ; and  knowing,  as  we  do,  that  the  grants 
were  framed  from  this  plan,  and  meant  to  carry  into  effect  the 
scheme  which  it  exhibits,  it  becomes  the  duty  of  courts  and 
juries  to  give  to  the  words  of  the  patent  such  a construction  (if 
they  are  capable  of  it)  as  will  be  most  consistent  with  the  known 
and  evident  intention.” 

Macaulay,  J.,  in  a dissenting  judgment,  at  p.  230,  says: 
‘ ' A highway  may  be  created  by  dedication,  and  the  public  roads 
allowed  by  the  Crown  in  the  original  organisation  of  the  several 
townships  of  this  Province  are  of  that  origin.  It  was  enacted 
by  50  Geo.  III.  ch.  2,  sec.  12,  ‘that  all  allowances  for  roads, 
made  by  the  King’s  surveyors,  in  any  town,  township  or  place 
already  laid  out,  should  be  deemed  common  and  public  high- 
ways.’ This  enactment  contemplates  the  dedication  of  roads. 
The  act  of  the  King’s  surveyor,  in  making  an  allowance,  is  re- 
garded as  a dedication  on  the  part  of  the  Crown,  and  the  statute 
operates  as  an  acceptance  thereof  as  a public  way,  on  behalf 
of  the  community.” 

And  again  at  p.  232:  “The  patent  does  not  point  out  or 
designate  the  course  or  extent  of  such  allowance,  and  it  becomes 
necessary  to  resort  to  extrinsic  aid  to  discover  it.  The  best 
proof  is,  the  allowance  made  on  the  ground  in  the  original  sur- 
vey. If  that  cannot  be  established,  the  public  records  may  be 
looked  to;  but  they,  unless  proved  by  the  actual  survey  origin- 
ally made  to  be  inaccurate,  should  not  be  deviated  from,  unless 
upon  some  other  clear  and  unequivocal  ground.  Lands  are  fre- 
quently, if  not  always,  described  by  the  plans  which  are  sup- 
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posed  to  accompany  the  report  of,  or  to  be  compiled  from,  the 
original  survey.” 

In  Kenny  v.  Caldwell  (1894),  21  A.R.  110  (affirmed  in 
Caldwell  v.  Kenny  (1895),  24  S.C.R.  699),  the  head-note  is: 
“The  description  of  a lot  prepared  for  and  used  by  the  Crown 
Lands  Department  in  framing  the  patent,  which  grants  the  lot 
by  number  or  letter  only,  is  admissible  evidence  to  explain  the 
metes  and  bounds  of  that  lot.  The  plan  of  survey  of  record 
in  and  adopted  by  the  Crown  Lands  Department  governs  on  a 
question  of  location  of  a road,  when  the  surveyor’s  field-notes 
do  not  conflict  with  the  plan  and  no  road  has  been  laid  out  on 
the  ground.” 

Osier,  J.A.,  at  p.  Ill,  says:  “That  the  plan  or  diagram  of 
survey,  and  the  description  for  grant,  were  admissible  as  evi- 
dence, to  prove  the  existence  of  the  road  in  question,  appears  to 
me  incontrovertible.  The  former  is  the  official  plan  and  record 
of  the  survey  from  which  the  grants  of  the  lands  surveyed  and 
plotted  out  thereon,  have  been  made.” 

Maclennan,  J.A.,  at  p.  115,  says:  “In  Badgely  v.  Bender, 
3 O.S.  221,  it  was  held  by  the  majority  of  the  Court,  in  an 
elaborate  judgment  of  the  late  Chief  Justice  Sir  John  Robinson, 
that  a copy  of  the  official  plan  of  a township,  shewing  thereon 
an  allowance  for  a road  crossing  a certain  lot,  was,  without  more, 
and  in  the  absence  of  anything  to  the  contrary,  good  evidence 
of  the  allowance.” 

See  also  Horne  v.  Munro  (1858),  7 U.C.C.P.  433. 

I am  of  opinion  that,  under  the  circumstances  of  this  case, 
the  two  plans  referred  to,  coming  from  the  sources  indicated, 
may  well  be  taken  to  shew  clearly  that  Nelson  street  was  laid 
out  as  an  original  highway,  even  before  the  passing  of  the  dock 
company’s  Act  of  incorporation  of  1831. 

Between  1831  and  1863,  we  have  the  three  plans  of  Chewett, 
the  Royal  Engineers’  plan  of  1832,  and  the  Passmore  plan  of 
1852,  all  shewing  Nelson  street  as  extending  north  of  Ricardo 
street  to  the  river,  and  the  last-named  of  these  plans  indicates 
on  its  face  that  it  was  made  after  Passmore  had  made  a full 
investigation  of  records,  titles,  posts,  foundations,  buildings, 
etc.  The  Rykert  plan,  December,  1863,  professes  on  its  face 
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to  be  made  in  pursuance  of  a reference  authorised  on  the  29th 
September,  1863,  and  to  be  made  by  the  Provincial  Surveyor. 
It  shews  that  part  of  Nelson  street  lying  north  of  Ricardo  street 
and  in  question,  almost  if  not  quite  as  large  in  extent  of  terri- 
tory as  that  part  of  Nelson  street  lying  between  Byron  and 
Ricardo  streets,  and  as  extending  to  the  bank  of  the  river.  It 
professes  to  be  a plan  of  that  part  of  the  town  of  Niagara  known 
as  the  Niagara  dock  property,  and  it  shews  Nelson  street  as 
unobstructed  by  any  line  across  the  north  side  of  Ricardo  street. 
This  plan  is  of  special  importance.  The  dock  company  had 
apparently  become  indebted  to  the  Bank  of  Upper  Canada, 
and  it  became  necessary  to  consider  a sale  of  its  property 
for  the  purpose  of  discharging  the  debt  in  whole  or  part  and  of 
giving  a proper  title  to  any  intending  purchaser. 

Under  these  circumstances,  the  bank  made  application  to  the 
Government  for  letters  patent,  which  they  obtained  on  the 
2'2nd  February,  1866.  In  this  patent  there  are  a number  of 
recitals  referring  to  the  Act  of  incorporation  of  the  dock  com- 
pany and  the  amendments  thereto,  the  conveyance  in  1853  to 
Zimmerman,  the  sale  by  the  Sheriff  of  the  county  of  Lincoln 
under  a writ  of  fieri  facias  issued  upon  a judgment  recovered 
against  the  executors  of  Zimmerman,  doubts  existing  as  to 
whether  the  several  Acts  have  conveyed  to  or  vested  in  the  dock 
company  good  and  sufficient  title  in  fee  simple  of  the  lands  and 
premises  mentioned  in  the  7th  section  of  the  original  Act,  and 
it  grants  to  the  bank,  its  successors  and  assigns,  the  following 
parcel  of  land,  among  others,  '‘36  acres  of  land,  being  com- 
posed of,  firstly,  the  north-west  part  of  the  tract  of  land  known 
as  'The  Niagara  Harbour  and  Dock  Company’s  property,’  which 
is  butted  and  bounded  as  follows,  as  shewn  on  a plan  of  survey 
by  Provincial  Land  Surveyor  Rykert,  dated  December,  1863,  on 
record  in  the  Crown  Lands  Department,  commencing  in  the 
south-easterly  limit  of  King  street  at  the  water’s  edge  of  the 
Niagara  river,”  etc.  Here  follows  a description  by  metes  and 
bounds,  concluding  with  these  words,  "containing  31  acres  more 
or  less,  reserving  the  public  streets  within  the  above-described 
tract.  ’ ’ 

The  bank  applied  for  this  patent.  The  patent,  on  its  face, 
in  the  description  of  the  lands,  recognises  Kykert's  plan  and 
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shews  Nelson  street  as  one  of  the  ‘‘public  streets  within  the 
above  described  tract”  then  in  existence  and  extending  from 
Ricardo  street  unobstructed  to  the  river. 

I am  of  opinion  that  thereafter  the  bank  could  not  set  up, 
nor  could  any  successor  in  title,  that  Nelson  street  was  not 
a public  street  as  shewn  on  the  plan.  The  bank  recognises  this 
in  its  subsequent  dealings  with  the  title,  and  so  did  Milloy,  as 
already  indicated.  It  is  true  that  the  bank’s  trustees,  G^alt  and 
Cayley,  had  a plan  prepared  in  1869,  shewing  a line  running 
across  Nelson  street  on  the  north  side  of  Ricardo  street.  I 
cannot  think  that  much  stress  can  be  laid  on  this,  in  view  of  the 
other  facts. 

There  is  a claim  put  forward  by  the  plaintiff  company  that 
in  its  dredging  work  it  made  most,  if  not  all,  of  that  part  of 
Nelson  street  in  question,  and  that  a wooden  fence  was  put  up 
on  Nelson  street,  at  or  near  the  north  side  of  Ricardo'  street, 
and  stood  there  from  about  1851  to  1855,  and  later  on  in  1896 
it  put  up  a wire  fence. 

There  is  evidence,  on  the  other  hand,  that  the  public  was 
using  that  part  of  Nelson  street  to  get  down  to  Murphy’s 
lumber-yard,  and  that  sod  was  being  taken  from  the  land  with 
the  permission  of  the  then  Mayor  of  the  town. 

Even  if  the  plaintiff  company  could  acquire  a title  by  pos- 
session against  the  Crown  and  the  defendant  corporation,  I do 
not  think  that  the  evidence  can  be  considered  as*  at  all  satis- 
factory on  the  question  of  any  continuous  and  exclusive  pos- 
session. I am  of  opinion,  however,  that  it  could  not  thus  acquire 
a title.  I do  not  think  it  is  proved  that  it  made  the  ground  now 
constituting  that  part  of  Nelson  street  north  of  Ricardo  street, 
but,  even  if  it  did,  the  work  was  done  long  before  the  patent  of 
1866. 

While  it  is  true  that  it  owns  the  slip  and  is  entitled  to  a reason- 
able margin  of  ground  to  support  and  keep  the  same  in  repair, 
the  plans  seem  to  indicate  very  much  more  ground  than  would 
seem  to  be  at  all  necessary  for  such  purpose.  There  is  still  a 
considerable  portion  of  land  which  the  defendant  corporation 
is  entitled  to  open  up  so  as  to  secure  for  its  inhabitants  access 
to  even  the  private  slip  of  the  plaintiff  company,  much  more  to 
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the  river  bank.  The  trial  Judge  seems  almost  to  indicate  this 
in  his  judgment,  as  he  speaks  of  the  embankment  having  become 
the  private  property  of  the  ship  and  harbour  owners  encroach- 
ing “upon  the  place  in  question.’’ 

The  Municipal  Act,  1903,  3 Edw.  VII.  ch.  19,  sec.  598,  pro- 
vides that  “all  allowances  made  for  roads  by  the  Crown  sur- 
veyors in  any  town,  township  or  place  already  laid  out  or  here- 
after laid  out,  and  also  all  roads  laid  out  by  virtue  of  any  stat- 
ute, or  any  roads  whereon  the  public  money  has  been  expended 
for  opening  the  same,  or  whereon  the  statute  labour  has  been 
usually  performed,  or  any  roads  passing  through  the  Indian 
lands,  shall  be  deemed  common  and  public  highways,  unless 
where  such  roads  have  been  already  altered  or  may  hereafter 
be  altered  according  to  law.” 

Section  599  is  as  follows:  “Unless  otherwise  provided  for, 
the  soil  and  freehold  of  every  highway  or  road  altered,  amended 
or  laid  out  according  to  law,  and  every  road  allowance  reserved 
under  original  survey  along  the  bank  of  any  stream  or  the  shore 
of  any  lake  or  other  water,  shall  be  vested  in  His  Majesty,  His 
Heirs  and  Successors.  ’ ’ 

Section  601  provides  that  “every  public  road,  street,  bridge 
or  other  highway,  in  a city,  township,  town  or  village — except 
any  concession  or  other  road  therein  which  has  been  taken  and 
held  possession  of  by  any  person  in  lieu  of  a street,  road  or  high- 
way laid  out  by  him  without  compensation  therefor — shall 
be  vested  in  the  municipality,  subject  to  any  rights  in  the  soil 
reserved  by  the  person  who  laid  out  such  road,  street,  bridge 
or  highway.  ” 

The  freehold  is  in  the  Crown,  but  there  is  vested  in  the 
municipalities  a “qualified  property  to  be  held  and  exercised 
for  the  benefit  of  the  whole  body  of  a corporation:”  Town  of 
Sarnia  v.  Great  Western  R.W.  Co.  (1861),  21  U.C.R.  59,  at  pp. 
62  and  64. 


App.  Div. 
1914 

Niagara 

Navigation 

Oo. 

c. 

Town  of 
Niagara. 

Sutherland,  J. 


The  defendant  corporation  in  this  action  also  lays  much 
stress  on  the  Niven  survey  and  the  effect  of  the  confirmatory 
order  of  the  Minister  under  the  Surveys  Act,  R.S.O.  1897,  ch. 
181,  secs.  14  and  15. 
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The  plaintiff  company  apparently  was  given  every  oppor- 
tunity before  the  Commissioner  to  represent  what  it  is  now 
urging  in  this  action,  namely,  that  no  survey  should  be  directed 
or  authorised  which  would  appear  to  shew  that  Nelson  street 
north  of  Ricardo  was  a street  or  highway  or  anything  other 
than  its  own  private  property. 

After  hearing  such  representation,  the  Commissioner  appar- 
ently decided  against  it,  and  affirmed  the  survey  as  shewn  on 
Niven’s  plan.  By  it  Nelson  street  appears  as  an  open  highway 
from  Byron  street  to  the  river. 

The  council  of  the  defendant  corporation  thereafter,  in  pur- 
suance of  a general  scheme  for  opening  streets,  including  the 
part  of  Nelson  street  in  question,  took  the  necessary  proceedings 
to  pass  a by-law  for  the  purpose.  The  plaintiff  company,  though 
threatening  an  action  to  restrain  the  passage  of  the  by-law, 
refrained  from  doing  so,  and  the  by-law  was  formally  adopted. 
This  survey  and  by-law  strengthen  the  position  of  the  defendant 
corporation. 

The  learned  trial  Judge  seems  to  have  treated  the  question, 
to  some  extent  at  all  events,  as  a mere  question  of  the  possible 
user  of  the  extreme  end  df  Nelson  street  for  the  purpose  of 
getting  access  to  the  harbour  or  otherwise.  I think  the  defend- 
ant corporation  has  shewn  that  the  land  in  question  is  a high- 
way. I do  not  think  that  the  plaintiff  company  has  shewn  that 
it  has  “ever  ceased  to  be  such  by  reason  of  the  exercise  of  the 
power  conferred  by  the  Act  of  1831.” 

I am  unable  to  see  that  the  plaintiff  company  ever  acquired 
any  title  to  it.  I think,  moreover,  that  the  plaintiff  company 
took  subject  to  the  reservation  in  the  patent  and  according  to 
the  plan  referred  to  in  the  description  of  the  property  therein 
contained. 

I would  allow  the  appeal  of  the  defendant  corporation  with 
costs  here  and  below. 


Mulock,  C.J.Ex.,  and  Leitch,  J.,  agreed  with  the  judg- 
ment of  Sutherland,  J. 


Riddell,  J.,  agreed  in  the  result. 


Appeal  allowed. 
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Hudson  v.  Napanee  River  Improvement  Co. 


Dec.  13. 
1914 


Water  and  Watercourses — Dam  Built  under  Statutory  Authority — Destruc- 
tion by  Malicious  Act  of  Stranger — Liability  of  Owner  for  Consequent 
Damage — Fatal  Accidents  Act — Negligence — Contributory  Negligence — 
Jury — Damages. 


March  6. 


A dam  built  by  the  defendants  under  statutory  authority  was  destroyed  by 
the  malicious  act  of  some  unknown  person,  and  a large  quantity  of  water 
was  released.  The  stream  below  the  dam  became  much  swollen,  and 
overflowed  parts  of  a highway  and  a bridge,  a short  distance  down  the 
stream.  The  plaintiff’s  son  in  driving  along  the  highway  attempted 
to  cross  the  bridge,  but  was  carried  away  by  the  force  of  the  water  and 
was  drowned.  There  was,  to  the  knowledge  of  the  defendants,  bad  feel- 
ing in  the  neighbourhood  against  them  because  of  the  maintenance  of 
the  dam,  and  twice  in  the  preceding  few  years  it  had  been  partly  de- 
stroyed by  explosives.  In  the  present  action  the  jury  found  that  the 
death  of  the  plaintiff’s  son  had  been  caused  by  the  negligence  of  the  de- 
fendants, and  that  this  negligence  consisted  in  “not  having  watchmen.” 
The  danger  of  crossing  the  bridge  was  apparent,  but  the  jury  negatived 
contributory  negligence,  and,  in  answer  to  a question,  found  that  the 
deceased  had  not  “full  knowledge”  of  the  risk: — 

Held,  (1)  that  the  jury’s  finding,  under  the  rule  laid  down  in  Andreas  v. 
Canadian  Pacific  R.W.  Co.  (1905),  37  S.C.R.  1,  negatived  all  negligence 
except  the  alleged  specific  default  of  not  having  watchmen;  that  there 
was  no  obligation  upon  the  defendants  to  keep  watchmen  at  the  dam; 
and,  therefore,  that  they  were  not  liable  on  the  ground  of  negligence. 

(2)  That  the  defendants  were  not  liable,  as  contended,  under  the  doctrine 
of  Rylands  v.  Fletcher  (1868),  L.K.  3 H.L.  330,  which,  as  assumed  in 
Nichols  V.  Marsland  (1875),  L.R.  10  Ex.  258,  and  accepted  in  Rickards  v. 
Lothian,  [1913]  A.C.  263,  does  not  apply  where  the  thing  likely  to  do 
mischief  escapes  because  of  the  wrongful  act  of  a stranger  and  without 
the  privity,  or  knowledge,  or  any  negligence  on  the  part  of  the  person 
responsible  for  its  safe-keeping. 

(3)  That  the  deceased  did  not  exercise  reasonable  care  in  endeavouring  to 
pass  through  the  very  powerful  current  of  water ; and,  therefore,  that,  not- 
withstanding the  finding  of  the  jury  in  his  favour  in  this  respect,  he 
must  be  held  to  have  been  guilty  of  contributory  negligence;  and  on  this 
ground  also  the  action  failed. 

Judgment  of  Falconbridge,  C.J.K.B.,  dismissing  the  action,  affirmed. 


Action  by  the  mother  and  administratrix  of  the  estate  of 
George  Hudson,  deceased,  to  recover  damages  for  his  death, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendants. 

The  action  was  tried  before  Falconbridge,  C.J.K.B.,  and  a 
jury,  at  Napanee. 

E.  G.  Porter,  K.C.,  for  the  plaintiff. 

W.  S.  Herrington,  K.C.,  for  the  defendants. 
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December  13,  1913.  Falconbridge,  C.J.K.B.  : — The  defend- 
ants were  authorised  by  the  statute  (1866),  29  & 30  Viet.  ch.  84, 
and  amending  Acts,  to  construct  and  maintain  dams  and  reser- 
voirs for  the  purpose  of  improving  and  increasing  the  supply 
of  water  in  the  Napanee  river,  and  they  erected,  amongst  others, 
a dam  at  Fifth  Deep  Eau  Lake,  in  the  county  of  Front enac, 
which  dam  penned  back  water  on  the  said  lake  for  some  feet. 

It  was  proved  at  the  trial  and  it  was  manifest  from  the  de- 
meanour of  some  of  the  witnesses  that  there  was  a good  deal  of 
ill-feeling  in  the  neighbourhood  against  the  company,  arising, 
one  witness  said,  from  insanitary  conditions  said  to  have  been 
produced  by  flooding  land  which  would  have  been  naturally  dry. 
Their  original  dam  went  out  in  1908;  and  three  years  ago  the 
south  end  of  a new  structure  went  out,  under  circumstances 
which  made  it  reasonably  clear  that  dynamite  or  some  other 
high  explosive  had  been  maliciously  used  for  the  purpose.  The 
defendants  offered  $500  reward,  but  no  one  was  apprehended, 
and  the  hole  was  repaired.  On  the  16th  April  last,  it  gave  way 
again,  as  the  evidence  shews  and  as  the  jury  have  found,  as  the 
result  of  an  explosive.  On  this  last  occasion,  a large  quantity  of 
water  was  released,  and  the  stream  below  the  said  dam  became 
much  swollen.  About  a quarter  of  a mile  down  the  river  there 
is  a bridge,  known  as  McCumber’s,  forming  part  of  a travelled 
public  highway  in  the  township  of  Hinchinbrooke.  The  water 
overflowed  part  of  the  highway  and  approaches  to  the  said 
bridge.  The  plaintiff’s  son,  George  Hudson^  attempted  to  cross 
the  bridge  and  approach,  and  was  carried  away  by  the  force 
of  the  water  and  was  drowned.  The  plaintiff  now  brings  her 
action  as  mother  and  administratrix  of  the  said  George  Hudson, 
claiming  that  his  death  was  caused  by  the  neglect  and  careless- 
ness of  the  said  defendants:  (1)  in  erecting  and  maintaining  an 
improperly  constructed  and  insecure  dam;  (2)  in  not  taking 
proper  precautions  to  prevent  the  said  dam  from  breaking;  (3) 
and,  the  said  dam  having  broken,  in  not  taking  precautions  to 
repair  and  make  safe  the  highway  at  places  where  the  stream 
crossed  it. 

The  evidence  completely  failed  to  establish  any  of  these  alle- 
gations. The  dam  was  properly  constructed,  and  the  jury,  by 
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finding  that  the  negligence  of  the  defendants  consisted  “by  not 
having  watchmen,  ’ ’ negatived  any  other  suggestion  of  negligence. 

At  one  time  a watchman  had  lived  in  a house  at  the  dam, 
and  after  his  death,  on  the  14th  July,  1912,  his  widow  lived  there 
until  the  autumn,  and  the  house  was  burnt  by  some  one  unknown 
about  a month  after  she  left,  since  which  time  there  has  been  no 
watchman  on  the  premises.  It  will  be  observed  that  the  finding 
of  the  jury  is  “by  not  having  watchmen.”  The  “a”  before 
“watchmen”  has  been  struck  out;  therefore,  their  finding  must 
mean  that  one  watchman  must  be  there  day  and  night.  This  is 
not  put  forward  in  the  statement  of  claim  as  an  item  of  negli- 
gence unless  it  is  covered  by  (2). 

I think,  also,  that  the  evidence  shews  that  George  Hudson, 
who  knew  of  the  break  in  the  dam,  was  guilty  of  negligence 
causing  the  accident  in  voluntarily  attempting,  with  knowledge 
of  the  risk  he  ran,  to  pass  the  place  of  danger.  The  evidence  of 
Mrs.  McCumber  on  this  point  is  as  follows:  “I  met  Hudson  a 
little  way  south-west  of  the  bridge.  He  stopped  to  ask  me  if 
that  was  the  right  road  to  Wagarville,  and  I said  ‘Yes.’  I had 
seen  him  driving  through  some  backwater  on  the  highway  al- 
ready. I asked  him  if  he  had  heard  of  the  dam,  and  he  said 
‘Yes,’  and  I said  it  had  gone  out  by  some  means  last  night,  and 
I told  him  water  was  running  round  each  end  of  the  bridge,  and 
there  were  some  rails  and  floodwood  at  the  other  side,  and  I 
did  not  know  whether  he  could  get  through  or  not.  He  said  he 
did  not  mind  the  rails  if  the  bottom  was  all  right,  and  I told  him 
it  was  always  hard  bottom  there  where  the  water  was  running 
round.  We  waited  to  see  how  he  would  get  there.  He  went 
through  the  first  approach  and  on  the  bridge,  and  going  off  the 
bridge  to  the  approach  on  the  far  side  the  horse  seemed  to  go 
right  down  deep,  and  the  buggy  swerved  around,  and  he  Avont 
out  of  the  buggy  and  cried  out  for  help.” 

In  this  state  of  facts,  I am  of  opinion  that  the  plaintiff  can- 
not recover,  and  J dismiss  the  action — under  all  the  circum- 
stances without  costs. 

The  plaintiff  appealed  from  the  judgment  of  Falconbkidge, 
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February  17,  1914.  The  appeal  was  heard  by  Mulock,  C.J. 
Ex.,  Riddell,  Sutherland,  and  Leitch,  JJ. 

Eric  N.  Armour,  for  the  appellant,  argued  that  the  water 
breaking  through  the  dam  and  doing  damage  to  the  highway, 
upon  the  facts  of  this  case,  constituted  a clear  case  of  negligence : 
McBowall  V.  Great  Western  R.W.  Co.,  [1903]  2 K.B.  331;  Cla- 
yards  v.  DetJiick  (1848),  12  Q.B.  439;  Pollock’s  Law  of  Torts, 
9th  ed.,  p.  492.  The  defendants  ought  reasonably  to  have  pre- 
vented it,  if  they  had  notice  that  a malicious  act  was  to  be  com- 
mitted upon  their  property,  making  it  dangerous:  Rickards  v. 
Lothian,  [1913]  A.C.  263,  at  p.  273.  The  defendants  were  also 
liable  on  the  principle  of  Rylands  v.  Fletcher  (1868),  L.R.  3 H.L. 
330.  Owners  of  premises  are  liable  where  they  have  knowledge 
that  acts  of  trespass  are  being  committed. 

W.  S.  Herrington,  K.C.,  for  the  defendants,  the  respondents, 
contended,  upon  the  facts,  that  they  had  no  reason  to  think  that 
their  dam  would  be  interfered  with.  The  building  of  the  dam, 
the  act  complained  of,  being  done  under  statutory  authority, 
Rylands  v.  Fletcher  does  not  apply.  See  Vaughan  v.  Taff  Valley 
R.W.  Co.  (1860),  29  L.J.  Ex.  247,  and  Hilliard  v.  Thurston 
(1884),  9 A.R.  514,  on  the  question  of  there  being  sufficient 
evidence  to  go  to  the  jury.  On  the  question  of  the  defendants’ 
liability,  see  in  Rickards  v.  Lothian,  [1913]  A.C.  at  p.  278,  the 
reference  to  the  opinion  of  Bramwell,  B.,  in  Nichols  v.  Marsland 
(1875),  L.R.  10  Ex.  255,  259. 

Armour,  in  reply,  referred  again  to  McDowall  v.  Great  West- 
ern R.W.  Co.,  supra;  and,  on  the  question  of  remoteness  of  dam- 
age, to  McKelvin  v.  City  of  London  (1892),  22  O.R.  70. 

March  6.  Mulock,  C.J. Ex.  : — Briefly  the  facts  are  as  fol- 
lows. The  defendants  owned  a mill-dam,  which  had  penned  back 
a large  volume  of  water,  and  on  the  16th  April,  1913,  this  dam 
gave  way,  whereby  the  water  escaped  and  flooded  a public  high- 
way lower  down  the  sti*eam,  and  the  deceased,  while  travelling 
along  this  highway,  was  drowned,  and  this  action  is  brought, 
by  his  mother  and  administratrix,  for  damages  because  of  such 
drowning. 

The  plaintiff  in  the  statement  of  claim  says  that  Hudson’s 
death  was  caused  by  the  ‘‘neglect  and  carelessness  of  the  said 
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defendants  in  erecting  and  maintaining  an  improperly  con- 
structed and  insecure  dam  and  in  not  taking  the  proper  pre- 
cautions to  prevent  the  said  dam  from  breaking  and  in  not  taking 
precautions  to  repair  and  make  safe  ’ ’ the  highway  after  the  dam 
had  broken  away. 

The  defendants  deny  improper  construction  of  the  dam  or 
that  it  gave  way  as  alleged,  and  say  that  it  was  destroyed  by  some 
persons  unknown  to  them.  They  also  allege  that  the  deceased 
lost  his  life  because  of  his  own  want  of  care. 

The  following  are  the  questions  submitted  to  the  jury  with 
their  answers: — 

1.  Was  the  death  of  the  late  George  Hudson  caused  by  any 
negligence  or  carelessness  of  the  defendants?  A.  Yes. 

2.  If  so,  wherein  did  such  negligence  or  carelessness  consist? 
A.  By  not  having  watchmen. 

3.  What  do  you  find  to  have  been  the  reason  that  the  dam 
gave  way  on  the  16th  April,  1913  ? A.  By  some  explosive. 

4.  Was  the  said  George  Hudson  guilty  of  negligence  which 
caused  his  death  or  so  contributed  to  it  that  but  for  his  negli- 
gence the  drowning  would  not  have  happened?  A.  He  was  not. 

5.  If  you  answer  ‘‘yes”  to  the  last  question,  in  what  did  his 
negligence  consist  ? 

6.  Did  the  said  George  Hudson,  with  full  knowledge  of  the 
risk  which  he  incurred,  voluntarily  attempt  to  proceed  on  his 
journey  over  the  bridge  and  on  towards  the  highway?  A.  Not 
with  full  knowledge. 

7.  What  sum  do  you  say  ought  to  be  awarded  to  the  plaintiff 
by  way  of  compensation  in  case  she  should  be  entitled  to  recover  ? 
A.  $2,000. 

On  these  findings  the  learned  trial  Judge  dismissed  the  action, 
and  from  his  judgment  the  plaintiff  appeals.  The  only  finding 
of  negligence  on  the  part  of  the  defendants  is  in  the  answers  to 
the  first  two  questions,  the  specific  negligence  found  being  “by 
not  having  watchmen.  ’ ’ 

According  to  the  rule  laid  down  in  Andreas  v.  Canadian  Paci- 
fic R.W.  Co.  (1905),  37  S.C.R.  1,  the  jury’s  findings  negative  all 
negligence  by  the  defendants  except  (if  it  be  one)  that  of  “not 
having  watchmen ; ’ ’ thus  the  defendants  are  not  found  guilty  of 
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any  wrongful  act  in  connection  with  the  erection,  maintenance, 
or  destruction  of  the  dam  or  escape  of  the  water. 

Nevertheless,  the  plaintiff  says  that,  under  the  doctrine  laid 
down  by  Mr.  Justice  Blackburn  in  Fletcher  v.  Rylands  (1866), 
L.R.  1 Ex.  265  (affirmed  in  Rylands  v.  Fletcher,  L.R.  3 H.L. 
330),  the  defendants  are  liable  for  the  wrongful  act  of  a stranger 
who,  without  the  defendants’  privity  or  knowledge,  destroyed 
the  dam,  whereby  the  water  was  enabled  to  escape. 

The  language  of  Mr.  Justice  Blackburn,  upon  which  the 
plaintiff  relies,  is  as  follows  (L.R.  1 Ex.  at  p.  279)  : '‘We  think 
that  the  true  rule  of  law  is,  that  the  person  who  for  his  own  pur- 
poses brings  on  his  lands  and  collects  and  keeps  there  anything 
likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril, 
and,  if  he  does  not  do  so,  is  primd  facie  answerable  for  all  the 
damage  which  is  the  natural  consequence  of  its  escape.  He  can 
excuse  himself  by  shewing  that  the  escape  was  owing  to  the 
plaintiff’s  default;  or  perhaps  that  the  escape  was  the  conse- 
quence of  vis  major  or  the  act  of  God ; but  as  nothing  of  this  sort 
exists  here,  it  is  unnecessary  to  inquire  what  excuse  would  be 
sufficient.  ’ ’ 

On  appeal  to  the  House  of  Lords,  Rylands  v.  Fletcher,  L.R.  3 
H.L.  330,  this  statement  of  the  law  was  approved  of,  and  the 
principle  thus  enunciated  by  Blackburn,  J.,  must  now  be  ac- 
cepted as  a correct  expression  of  the  law.  The  facts,  however,  of 
that  case  must  be  borne  in  mind  in  order  that  the  true  scope  and 
meaning  of  the  statement  of  Blackburn,  J.,  be  correctly  appre- 
ciated. Fletcher  v.  Rylands  was  a case  where  the  defendants 
had  built  a reservoir  in  which  they  had  stored  water  which 
escaped  into  the  plaintiff’s  coal  mine  through  certain  under- 
ground shafts,  and  it  was  found  as  a fact  that  ‘ ‘ reasonable  and 
proper  care  and  skill”  had  not  been  exercised  on  the  part  of  the 
defendants’  workmen,  with  reference  to  the  shafts,  and  in  con- 
sequence of  such  defective  construction  the  water  escaped  into 
the  plaintiff’s  mine,  and  the  defendants  were  held  liable  for  the 
injury  thus  occasioned  to  the  mine.  The  defendants  contended 
that  they  had  the  right  to  use  their  own  land  for  lawful  pur- 
poses, and  that,  having  done  so  without  knowledge  that  they 
might  thereby  injure  the  plaintiff,  they  should  not  be  held  liable 
if  injury  in  fact  did  result. 
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The  opinion  of  the  Lord  Chancellor  (Lord  Cairns)  in  adopt- 
ing the  language  of  Blackburn,  J.,  in  its  application  to  the  facts 
of  the  case  then  under  consideration,  was  to  the  effect  that,  the 
defendants’  works  being  of  imperfect  construction,  whereby  the 
water  escaped  and  injured  the  plaintiff’s  property,  ‘‘that  which 
the  defendants  were  doing  they  were  doing  at  their  peril”  (L.R. 
3 H.L.  at  p.  339).  Lord  Cranworth,  in  adopting  the  view  of 
Blackburn,  J.,  expressed  the  opinion  (p.  340)  that  ‘‘if  a person 
brings,  or  accumulates,  on  his  land  anything  which,  if  it  should 
escape,  may  cause  damage  to  his  neighbour,  he  does  so  at  his 
peril.  If  it  does  escape,  and  cause  damage,  he  is  responsible, 
however  careful  he  may  have  been,  and  whatever  precautions 
he  may  have  taken  to  prevent  the  damage.” 

As,  however,  the  only  question  before  his  Lordship  was, 
whether  the  defendants,  not  having  exercised  care,  were  liable,  the 
statement  as  to  what  the  law  might  be  if  care  had  been  exercised 
seems  to  me  obiter.  In  Fletcher  v.  Rylands  there  was  negligence 
which  caused  the  damage,  and  it  was  because  of  that  negligence 
that  the  defendants  were  held  liable,  and  the  case  cannot  be  an 
authority  where  there  is  no  negligence. 

As  said  by  Mellish,  L.J.,  in  Nichols  v.  Marsland  (1876),  2 Ex. 
D.  1,  at  p.  5 : “The  duty  of  keeping  the  water  in  and  preventing 
its  escape  is  a duty  imposed  by  the  law,  and  not  one  created  by 
contract.  If,  indeed,  the  making  a reservoir  was  a wrongful  act 
in  itself,  it  might  be  right  to  hold  that  a person  could  not  escape 
from  the  consequences  of  his  own  wrongful  act.  But  it  seems 
to  us  absurd  to  hold  that  the  making  or  the  keeping  a reservoir  is 
a wrongful  act  in  itself.  The  wrongful  act  is  not  the  making  or 
keeping  the  reservoir,  but  the  allowing  or  causing  the  water  to 
escape.” 

In  Rickards  v.  Lothian,  [1913]  A.C.  263,  the  defendant  Avas 
the  lessee  of  a certain  building,  and  the  plaintiff  was  a tenant 
under  him  of  part  of  the  second  floor  of  the  building.  On  the 
fourth  floor  was  a men’s  lavatory,  in  which  was  a Avash-hand 
basin  supplied  with  water  by  a tap  connected  by  a pipe  AAuth  the 
city  water  system.  The  basin  was  provided  AAnth  a vent-hole 
with  a plug  at  the  bottom  of  the  basin  and  holes  near  its  upper 
edge,  Avhereby  the  Avater  might  pass  into  the  escape-pipes.  The 
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lavatory  was  for  the  use  of  the  tenants  of  the  upper  floors.  The 
waste-pipe  had  been  intentionally  plugged  by  some  unknown 
person,  and,  in  consequence,  the  water  overflowed  the  basin  and 
injured  the  stock  in  trade  of  the  plaintiff  on  the  floor  below,  and 
the  action  was  brought  against  the  defendant  for  such  injury 
caused  by  the  water,  through  the  carelessness  of  the  defendant 
and  his  servants  in  respect  of  the  lavatory  basin.  The  jury 
found  that  the  defendant  was  guilty  of  negligence  for  not  having 
supplied  a lead  safe  (an  additional  means  whereby  water  might 
escape  without  causing  injury).  The  case  reached  the  Judicial 
Committee  of  the  Privy  Council,  and  Lord  Moulton,  referring 
to  the  quoted  opinion  of  Blackburn,  J.,  in  Fletcher  v.  Rylands 
{ante),  says  (p.  278)  : “Their  Lordships  are  of  opinion  that  all 
that  is  there  laid  down  as  to  a case  where  the  escape  is  due  to  ^ vis 
major  or  the  King’s  enemies’  applies  equally  to  a case  where 
it  is  due  to  the  malicious  act  of  a third  person,  if  indeed  that  case 
is  not  actually  included  in  the  above  phrase.  To  follow  the  lan- 
guage of  the  judgment  just  recited — a defendant  cannot,  in 
their  Lordships’  opinion,  be  properly  said  to  have  caused  or  al- 
lowed the  water  to  escape  if  the  malicious  act  of  a third  person 
was  the  real  cause  of  its  escape  without  any  default  on  the  part 
of  the  defendant.”  And  he  quotes  with  approval  from  the  judg- 
ment of  Bramwell,  B.,  in  Nichols  v.  Marsland,  L.R.  10  Ex. 
255,  259 : “What  has  the  defendant  done  wrong?  What  right  of 
the  plaintiff  has  she  infringed?  She  has  done  nothing  wrong, 
she  has  infringed  no  right.  It  is  not  the  defendant  who  let  loose 
the  water  and  sent  it  to  destroy  the  bridges.  She  did,  indeed, 
store  it,  and  store  it  in  such  quantities  that,  if  it  was  let  loose, 
it  would  do,  as  it  did,  mischief.  But  suppose  a stranger  let  it 
loose,  would  the  defendant  be  liable?  If  so,  then  if  a mischievous 
boy  bored  a hole  in  a cistern  in  any  London  house,  and  the  water 
did  mischief  to  a neighbour,  the  occupier  of  the  house  would  be 
liable.  That  cannot  be.  Then  why  is  the  defendant  liable  if 
some  agent  over  which  she  has  no  control  lets  the  water  out?” 
And  Lord  Moulton  proceeds:  “Following  the  language  of  this 
judgment,  their  Lordships  are  of  opinion  that  no  better  example 
could  be  given  of  an  agent  that  the  defendant  cannot  control 
than  that  of  third  party  surreptitiously  and  by  a malicious  act 
causing  the  overflow.” 
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In  Box  V.  Jubh  (1879),  4 Ex.  D.  76,  which  is  also 
the  case  of  water  overflowing  from  an  artiflcial  reservoir, 
Kelly,  C.B.,  says  at  p.  79:  ‘‘The  case  is  abundantly  clear 
on  this,  proving  beyond  a doubt  that  the  defendants  had  no  con- 
trol over  the  causes  of  the  overflow,  and  no  knowledge  of  the 
existence  of  the  obstruction.  The  matters  complained  of  took 
place  through  no  default  or  breach  of  duty  of  the  defendants, 
but  were  caused  by  a stranger  over  whom  and  at  a spot  where 
they  had  no  control.  It  seems  to  me  to  be  immaterial  whether 
this  is  called  vis  major  or  the  unlawful  act  of  a stranger;  it  is 
sufficient  to  say  that  the  defendants  had  no  means  of  pre- 
venting the  occurrence.” 

It  is  not  necessary  further  to  multiply  authorities  in  order 
to  shew  that  the  law  is  not,  as  contended  by  the  plaintiff,  that 
under  all  circumstances  a person  is  liable  for  damages  caused 
by  water  lawfully  stored  by  him  on  his  own  premises,  which 
through  no  fault  of  his  escapes  and  causes  injury. 

To  establish  a liability,  there  must  be  evidence  which  would 
warrant  the  jury  in  finding,  and  there  must  also  be  a finding  by 
the  jury,  that  there  were  available  to  the  defendants  reasonable 
means  which  they  ought  to  have  adopted,  and  which,  if  adopted, 
would  have  prevented  the  blowing  up  of  the  dam. 

The  appointment  of  watchmen  by  the  defendants  was,  in  my 
opinion,  not  a reasonable  means  which  the  defendants  were 
bound  to  adopt.  I am  aware  of  no  law  which  makes  it  the  duty 
of  the  owner  of  property  to  appoint  as  many  men  and  for  as  long 
a time  as  may  seem  necessary  in  order  to  prevent  a malicious  por- 
tion of  the  public  from  destroying  his  property,  and  that,  if  he 
fails  to  do  so,  then  that  he  should  be  liable  to  his  neighbours  for 
injury  to  them  caused  by  the  destruction  of  his  property.  If 
such  were  the  law,  a serious  obligation  would  devolve  upon  every 
man  who  erects  a structure  on  his  land,  for  property  maliciously 
destroyed  may  in  its  destruction  involve  that  of  another.  Sup- 
pose incendiary  attempts  are  made  against  a man’s  house,  must 
he  thereafter  for  all  time  maintain  a cordon  of  guards  around 
his  premises  sufficient  to  protect  his  property  from  incendiarism, 
failing  which  he  is  to  be  liable  to  his  neighbour  in  the  event  of  his 
house  being  maliciously  burnt  down  and  the  fire  extending  to 
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that  of  his  neighbour?  The  duty,  and  with  it  the  expense,  of 
preventing  crime  devolves  upon  the  public  authorities,  not  upon 
private  citizens. 

For  the  foregoing  reasons,  I am  of  opinion  that,  the  de- 
struction of  the  dam  having  been  caused  by  unknown  persons, 
through  no  fault  of  the  defendants,  they  are  not  liable  for  the 
injury  caused  by  the  escaping  water.  Adopting  this  view,  it  is 
not  necessary  at  any  length  to  analyse  the  evidence  as  to  whether 
the  deceased  was  guilty  of  contributory  negligence.  It  is  suffi- 
cient here  to  say  that  I entirely  agree  with  the  learned  trial 
Judge  that  the  deceased  did  not  exercise  reasonable  care  in  en- 
deavouring to  pass  through  a very  powerful  current  of  water 
which  had  so  completely  submerged  the  travelled  road  that  it 
was  impossible  for  him  to  know  that  it  furnished  safe  footing  for 
his  horse. 

This  appeal,  I think,  should  be  dismissed  with  costs. 


Sutherland,  J.  : — I agree. 

Riddell,  J.  : — The  facts  in  the  case  are  stated  in  sufficient 
detail  in  the  reasons  for  judgment  of  the  trial  Judge.  There  is 
a trifling  error  in  the  date  of  the  cessation  of  the  residence  of 
the  widow  of  the  caretaker,  but  this  is  of  no  importance. 

The  case  of  the  plaintiff  was  put  on  two  grounds;  (1)  the 
rule  in  Fletcher  v.  Rylands  (1865),  3 H.  & C.  774;  (1866), 
L.R.  1 Ex.  265;  Rylands  v.  Fletcher  (1868),  L.R.  3 H.L.  330; 
and  (2)  negligence. 

The  principle  of  Fletcher  v.  Rylands  is,  ‘ ‘ that  the  person  who, 
for  his  own  purposes,  brings  on  his  land  and  collects  and  keeps 
there  anything  likely  to  do  mischief  if  it  escapes,  must  keep  it 
there  at  his  peril.  . . . This  . . . is  . . . the  law, 
whether  the  things  so  brought  be  beasts,  or  water,  or  filth,  or 
stenches:”  L.R.  3 H.L.  at  pp.  339,  340. 

That  the  exceptions  named  in  this  case,  namely,  the  escape 
being  due  to  the  plaintiff’s  own  default,  vis  major  or  actus 
Dei,  may  be  increased  is  indicated  in  Nichols  v.  Marsland, 
L.R.  10  Ex.  255,  2 Ex.  D.  1.  That  was  the  case  of  water 
stored  up  on  the  defendant’s  land  which  escaped  by  rea- 
son of  a very  violent  storm  breaking  the  banks  of  the 
reservoir.  Bramwell,  B.,  giving  the  judgment  of  the  Court 
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(Kelly,  C.B.,  Bramwell  and  Cleasby,  BB.),  says  (L.R.  10 
Ex.  at  p.  259)  : ''It  is  not  the  defendant  who  let  loose  the 
water  and  sent  it  to  destroy  the  bridges.  She  did  indeed  store  it, 
and  store  it  in  such  quantities  that,  if  it  was  let  loose,  it  would 
do,  as  it  did,  mischief.  But  suppose  a stranger  let  it  loose,  would 
the  def endent  be  liable  ? If  so,  then  if  a mischievous  boy  bored 
a hole  in  a cistern  in  any  London  house,  and  the  water  did  mis- 
chief to  a neighbour,  the  occupier  of  the  house  would  be  liable. 
That  cannot  be.”  The  decision  in  the  case  was  affirmed  in  the 
Court  of  Appeal,  2 Ex.  D.  1 (Cockburn,  C.J.,  James  and  Hellish, 
L.JJ.,  and  Baggallay,  J.A.).  At  p.  5,  Hellish,  L.J.,  giving  the 
judgment  of  the  Court,  says:  "A  defendant  cannot,  in  our  opin- 
ion, be  properly  said  to  have  caused  or  allowed  the  water  to 
escape,  if  the  act  of  God  or  the  Queen’s  enemies  was  the  real 
cause  of  its  escaping  without  any  fault  on  the  part  of  the  de- 
fendant.” The  dictum  of  the  Court  of  Exchequer  that  the  de- 
fendant is  not  liable  if  the  escape  was  due  to  the  act  of  a stranger 
is  not  noticed  in  the  Court  of  Appeal,  but  it  is  recognised  as  law 
in  the  Judicial  Committee : Rickards  v.  Lothian,  [1913]  A.C.  263, 
at  p.  278. 

In  Nichols  v.  Mar  stand,  Bramwell,  B.,  had  said  (L.R.  10  Ex. 
at  pp.  259-260)  : "I  admit  it  is  not  a question  of  negligence.  A 
man  may  use  all  care  to  keep  the  water  in  . . . but  would  be 
liable  if  through  any  defect,  though  latent,  the  water  escaped. 
. . . But  here  the  act  is  that  of  an  agent  he  cannot  control.” 
In  Rickards  v.  Lothian,  their  Lordships  of  the  Judicial  Commit- 
tee, adopting  this  language,  say  (p.  279)  : "Following  the  lan- 
guage of  this  judgment,  their  Lordships  are  of  opinion  that  no 
better  example  could  be  given  of  an  agent  that  the  defendant 
cannot  control  than  that  of  a third  party  surreptitiously  and  by 
a malicious  act  causing  the  overflow.” 

Accordingly,  the  plaintiff  cannot  obtain  any  relief  based  upon 
his  first  contention : if  he  can  have  any  claim  at  all,  he  must  rely 
upon  the  second  ground,  i.e.,  negligence. 

The  dam  was  well  built  and  maintained,  and  nothing 
is  suggested  that  the  defendants  could  have  done  to  reduce 
the  damage  after  the  explosion;  and  nothing  is  suggested  as 
negligence  on  their  part  except  a failure  to  have  watchmen  at  the 
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dam.  It  is  not  argued,  and,  of  course,  it  could  not  be  successfully 
argued,  that  there  is  any  general  duty  cast  upon  an  owner  by  law 
to  guard  or  watch  his  property.  But  it  is  said  that  the  defend- 
ants had  reason  to  anticipate  that  just  such  an  attack  would  be 
made  upon  their  dam  as  was  made,  and  they  should  have 
guarded  against  it. 

Assuming  that  the  defendants  should  have  anticipated  the 
criminal  trespass,  what  follows?  That  is  also  authoritatively 
decided  by  the  Judicial  Committee  in  the  case  already  referred 
to,  Richards  v.  Lothian.  That  was  a case  in  which  a trespasser 
had  opened  the  cocks  and  stopped  the  waste-pipes  in  the  defend- 
ant’s premises,  thereby  causing  water  to  run  down  on  the  plain- 
tiff’s premises  below.  The  Committee  (pp.  273,  274)  say:  '‘(1) 
It  was  contended  that  the  defendant  ought  to  have  foreseen  the 
probability  of  such  a malicious  act  and  to  have  taken  precau- 
tions against  it.  . . . Lynch  v.  Nurdin  (1841),  1 Q.B.  29, 

Cooke  V.  Midland  Great  Western  Railway  of  Ireland,  [1909] 
A.C.  229,  and  other  decisions  of  the  same  type  were  relied  upon. 
There  is,  however,  a short  and  conclusive  answer  to  this  conten- 
tion. To  make  good  such  a cause  of  action  the  plaintiff  must 
« shew  that  the  defendant  ought  to  have  reasonably  anticipated 
the  likelihood  of  a deliberate  choking  of  the  pipe  so  that  it 
became  his  duty  to  take  precautions  to  prevent  such. an  act  caus- 
ing damage  to  others.  . . . The  only  duty  incumbent  upon  the 
defendant  in  such  a case  would  have  been  to  take  reasonable  pre- 
cautions to  prevent  such  an  act  causing  damage,  and  through- 
out the  whole  of  the  case  there  was  no  suggestion  of  any  pre- 
caution which  would  have  had  that  effect.  ’ ’ 

There  is  no  suggestion  throughout  the  very  elaborate  and  very 
illuminating  judgment  of  Lord  Moulton  of  any  duty  imposed 
upon  an  owner  when  he  has  reason  to  anticipate  a wrongful  in- 
terference with  his  property  than  ‘‘to  take  precautions  to  pre- 
vent such  an  act  causing  damage  to  others.”  In  the  case  in  the 
Judicial  Committee  what  was  suggested  was  the  provision  of  a 
lead  safe;  but  the  judgment  shews  that  this  would  not  have  pre- 
vented injury,  on  the  facts  of  the  case.  In  the  present  instance 
there  is  nothing  found  or  suggested  which  could  have  prevented 
injury  once  the  wrongful  act  was  done. 
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In  the  New  Zealand  case,  Reid  v.  Friendly  Societies’  Hall  Co. 
(1881),  N.Z.L.E.  3 C.A.  238,  very  like  in  its  facts  to  Rickards  v. 
LotJiian,  the  defendant  was  held  liable  on  the  principle  of 
Fletcher  v.  Rylands,  and  a breach  of  the  covenant  for  quiet  en- 
joyment; but  none  of  the  Judges  suggests  that  any  duty  existed 
to  keep  a watch.  It  was  pointed  out  (p.  247)  that  a safe  would 
have  carried  off  the  water;  and  (p.  249)  that  it  was  not  un- 
usual that  the  tap  should  be  left  turned  and  the  plug  in ; the  Chief 
Justice  then  says  (p.  249)  ; “The  plaintiff  was  bound  to  provide 
against  probable  accidents  arising  in  the  use  of  the  apparatus ; ’ ’ 
but  what  is  in  view  is  the  apparatus  itself,  not  preventing  access 
to  it  by  unauthorised  persons.  The  other  Judges  agree  in  this, 
as  “no  provision  had  been  made  for  carrying  off  the  overflow  if 
such  an  accident  happened”  (pp.  251,  252). 

McBowall  V.  Great  Western  R.W.  Co.,  [1902]  1 K.B.  618, 
[1903]  2 K.B.  331,  was  much  relied  on  by  the  plaintiff.  The 
railway  servants  placed  some  vans  on  a sloping  siding,  locking 
the  brakes.  Some  mischievous  boys  unscrewed  the  brakes,  the 
vans  ran  down  to  a level  crossing  and  injured  the  plaintiff.  The 
railway  company,  it  was  claimed,  knew  that  boys  were  in  the 
habit  of  trespassing  in  the  siding,  and  of  interfering  with  the 
vans.  At  the  trial  the  negligence  thought  to  be  established  was, 
‘ ‘ if  the  interference  happened  so  as  to  set  the  vehicles  in  motion, 
there  was  nothing  there  to  stop  the  van  running  down  the  incline 
and  crashing  through  the  intervening  gates  and  over  the  high- 
way. There  was  a catch-point  which  has  been  placed  to  prevent, 
and  which  would  in  fact  have  prevented,  such  a disaster. 
With  the  knowledge  of  the  danger  the  defendants  . . . pre- 

ferred not  to  use  this  obvious  and  effective  safeguard:”  [1902] 
1 K.B.  at  p.  623..  Kennedy,  J.,  the  trial  Judge  (p.  625),  says: 
“In  this  case  the  van  as  placed  was  not  a cause  of  danger,  but 
the  defendants  knew  in  effect  that  it  might  become  a cause  of 
danger,  for  they  knew  the  risk  of  the  interference  Avhich  Avould 
create  danger,  and  yet  they  omitted  to  take  a reasonable  precau- 
tion to  prevent  its  consequences.” 

The  Court  of  Appeal  ( [1903]  2 K.B.  331)  reversed  the  judg- 
ment, but  on  the  ground  that  there  was  no  evidence  that  the 
railway  company  should  have  anticipated  what  did  actually 
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happen.  But  nowhere  is  it  indicated  that  watching  the  vans  is 
a duty.  At  p.  337  Vaughan  Williams,  L.J.,  says:  ‘‘In  every  case 
in  which  the  circumstances  are  such  that  any  one  of  common 
sense  having  the  custody  of  or  control  over  a particular  thing 
would  recognise  the  danger  of  that  happening  which  would  be 
liable  to  injure  others,  it  is  the  duty  of  the  person  having  such 
custody  or  control  to  take  reasonable  care  to  avoid  such  injury.’^ 
Not  to  avoid  “that  happening,’^  but  “such  injury.” 

There  can  be  no  doubt  that  the  defendants,  anticipating  the 
attempted  destruction  of  their  dam,  must  do  all  that  is  reason- 
ably necessary  in  the  way  of  construction,  material,  etc.,  so  as  to 
prevent,  if  possible,  evil  effects  flowing  from  such  attempt.  The 
danger  of  blowing  up  is  as  much  to  be  guarded  against  as  that 
of  a freshet;  and  if  any  means  could  be  reasonably  devised  to 
avoid  or  minimise  the  evil  results  of  such  attempt,  it  should  be 
adopted. 

In  Marshall  v.  Caledonian  R.W.  Co.  (1899),  36  Sc.  L.R.  845, 
the  defendants  in  opening  the  plaintiff’s  premises  left  a hole 
through  which  one  of  their  employees  crawled  into  the  plain- 
tiff’s shop  and  stole  some  of  his  goods.  The  defendants  were 
held  liable  for  leaving  the  premises  in  such  a state  as  that  a thief 
might  enter  the  plaintiff’s  shop.  But  there  is  nothing  of  that 
kind  in  this  case. 

The  line  of  cases  was  pressed  upon  us  in  which  owners  of 
premises  were  held  liable  for  accidents  occurring  on  their  pre- 
mises where  they  knew  that  children  and  (or)  others  were  in 
the  habit  of  trespassing.  In  none  of  these  cases  was  it  laid  down 
that  a duty  existed  to  keep  persons  off  the  premises.  What 
was  held  was  that  the  knowledge  of  continual  or  even  occasional 
trespass  without  interference  was  evidence  of  invitation,  and 
that  implied  invitation  had  the  same  effect  as  expressed  invita- 
tion. 

Nor  is  the  case  of  the  plaintiff  advanced  by  such  cases  as 
Thibodeau  v.  Cheff  (1911),  24  O.L.R.  214.  We  had  occasion  to 
consider  that  case  in  Corby  v.  Foster  (1913),  29  O.L.R.  83;  and 
pointed  out  that  that  and  like  cases  depended  upon  the  facts 
shewing  an  implied  approval  and  permission  by  the  defendant  of 
the  course  of  wrongdoing  pursued  by  the  actual  culprit.  See 
also  Kenealy  v.  Karaka  (1906),  26  N.Z.L.R.  1118. 
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There  are  other  difficulties  in  the  plaintiff’s  way.  It  is  plain 
that  one  watchman  might  not  prevent  destruction  of  the  dam. 
No  doubt,  that  is  why  the  jury  insisted  on  more  than  one.  But 
it  is  not  shewn  that  even  two  watchmen  would  have  been  any 
more  successful.  Dynamite  is  not  an  explosive  which  requires 
much  preparation  for  or  much  skill  or  time  in  its  application, 
and  any  boy  who  ever  ‘ ‘ hooked  apples  ’ ’ would  find  no  difficulty 
in  planting  a stick  of  dynamite  even  with  two  watchmen  on  the 
work.  Must  the  company  then  have  three?  And,  if  the  neigh- 
bours were  determined  to  blow  up  the  dam,  would  any  reasonable 
number  of  watchmen  have  prevented  it?  Must  the  company 
place  a regiment  of  armed  men  around  their  property? 

Again,  as  is  pointed  out  in  McDowall  v.  Great  Western  R.W. 
Co.,  [1903]  2 K.B.  at  p.  338,  the  alleged  negligence  of  the  de- 
fendants was  not  the  effective  cause  of  the  accident. 

And,  finally,  I agree  with  the  learned  Chief  Justice  that  the 
deceased  was  guilty  of  negligence,  and  that  that  negligence  was 
the  cause  of  the  accident. 

I think  the  appeal  should  be  dismissed  with  costs. 

Leitch,  J.  : — I agree. 
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Town  of  Sturgeon  Falls  v.  Imperial  Land  Co. 

Assessment  and  Taxes — Special  Lien  of  Municipality  on  Lands  for  Unpaid 
Taxes  thereon — Assessment  Act,  1904,  sec.  89 — Assertion  and  Enforce- 
ment hy  Aid  of  Court — Sale  of  Lands — Claims  for  Liens  on  Several 

Lots  of  one  Owner Joinder  in  one  Action — Rule  69 — “Enforceable 

hy  Action” — Loss  of  Right  to  Redeem  Tax  Purchaser — Promissory 
Notes  Taken  for  Unspecified  Portions  of  Taxes — Judgment  Obtained 
upon  Notes — Election  to  Proceed  under  see.  90 — Loss  of  other  Re- 
medies— Offices  of  Tax  Collector  and  Clerk  United  in  one  Person — 
Demand — Affidavit  of  Assessor  under  sec.  47  not  Made  until  after 
Action — Secs.  66  and  67  of  Act — Municipal  Act,  sec.  409 — Validity  of 
Individual  Assessments — Descriptions  of  Lots — Secs.  22,  33,  36,  39, 
40,  127  of  Assessment  Act — Amendment  by  10  Edw.  VII.  ch.  88 — 
Effect  of — Blocks  of  Land — Subdivisions — Judgment — Preservation  of 
Remedies. 

In  an  action  by  a town  corporation  for  a declaration  that  taxes  to  the 
amount  of  $9,531.30,  for  the  years  1906  to  1910,  on  a large  number  of 
parcels  of  land  in  the  town,  were  charged  by  special  lien  on  these  par- 
cels in  priority  to  other  claims  and  incumbrances;  and  for  payment  by 
the  defendants,  a land  company  in  liquidation,  the  original  owner  of 
the  lots,  and  another  company,  the  trustee  for  the  bondholders  of  the 
land  company,  of  that  sum  and  interest,  etc.;  and,  in  default  of  pay- 
ment, for  enforcement  of  the  lien  by  sale;  and  for  other  relief:  — 

Held,  (1)  that  sec.  89  of  the  Assessment  Act,  1904,  4 Edw.  VII.  ch.  23, 
enabled  the  plaintiffs  to  invoke  the  aid  of  the  Court  to  enforce  the  lien 
given  by  that  section;  the  Court  was  not  called  on  to  declare  the  lien, 
but  to  assist  the  plaintiffs  to  realise  it  by  decreeing  a sale. 

(2)  That,  if  the  plaintiffs  established  their  right  to  judgment  for  the 
taxes,  their  special  statutory  lien  could  be  made  effective,  by  a judg- 
ment which  would  carry  the  right  to  sell  under  the  Execution  Act,  or 
by  an  order  providing  for  a sale. 

(3)  That  claims  for  liens  on  separate  lots  belonging  to  one  owner  were 
properly  joined  in  one  action,  under  Rule  69. 

(4)  That  the  lien  given  by  the  section  is  not  a mere  possessory  lien,  but 
a lien  “enforceable  by  action;”  and,  although,  if  so  enforced,  the  owner 
may  lose  the  right  to  redeem  a tax  purchaser,  he  has  no  cause  to  com- 
plain if  his  default  is  taken  advantage  of  either  by  distress,  action,  or 
realisation  of  lien,  without  waiting  for  three  years. 

Mutrie  V.  Alexander  (1911),  23  O.L.R.  396,  does  not  apply  to  or  affect 
the  plaintiffs’  rights  under  sec.  89. 

(5)  That,  by  taking  promissory  notes  for  the  taxes  of  1906  and  1907  upon 
some  of  the  parcels,  without  distinguishing  the  specific  lands  or  lots  or 
the  taxes  relating  thereto  which  entered  into  the  amount  of  any  one  of 
the  notes,  and  by  suing  and  obtaining  judgment  against  the  land  com- 
pany u])on  two  of  the  notes,  the  plaintiffs  had  elected  to  proceed  under 
sec.  90  of  the  Act  and  treat  the  taxes  as  a debt:  the  effect  of  a judgment 
for  part  of  the  debt,  leaving  the  rest  indistinguishable  as  to  definite 
taxes  or  lots,  was  so  to  alter  the  situation  as  to  put  it  beyond  the  power 
of  the  plaintiffs  to  realise  in  any  other  way. 

Bank  of  Africa  v.  Salisbury  Cold  Mining  Co.,  [1892]  A.C.  281,  284,  ap- 
])lied. 

(6)  That  if  in  1908  and  1909  the  tax  collector  of  the  town  was  the  same 
]>erson  as  the  clerk,  he  was  not  disabled  from  making  a demand. 

(7)  That  if  in  1910  the  assessor  failed  to  make  the  affidavit  required  by 
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sec.  47  of  the  Assessment  Act,  1904,  until  after  action  brought,  the 
objection  that  the  taxes  were  not  due  when  sued  for  was  answered  by 
secs.  66  and  67  of  that  Act  and  by  sec.  409  of  the  Municipal  Act,  1903, 
3 Edw.  VII.  ch.  19. 

(8)  The  validity  of  individual  assessments  dealt  with,  and  the  provisions 
of  secs.  22,  33,  36,  39,  40,  and  127  of  the  Act  of  1904,  and  the  amend- 
ments to  secs.  39  and  40  by  10  Edw.  VII.  ch.  88,  considered;  certain  of 
the  taxes  claimed  being  regarded  as  properly  assessed  and  certain  others 
not  properly  assessed,  having  regard  to  the  descriptions  of  the  lots. 

(9)  The  taxes  on  lots  grouped  as  “1908,  West  King,  north  half  17,  18, 
19,  East  King,  32,  33,  34,”  disallowed,  following  Blakey  v.  Smith  (1910), 
20  O.L.R.  279,  and  Christie  v.  Johnston  (1866),  12  Gr.  534,  notwith- 
standing the  amendment  made  to  sec.  127  of  the  Act  of  1904  by  10  Edw. 
VII.  ch.  88,  sec.  22 : the  section  as  altered  still  presupposes  an  assess- 
ment in  one  block,  and  that  the  taxes  upon  the  block  so  assessed  are 
due  and  in  arrear. 

(10)  The  taxes  in  respect  of  a number  of  lots  where  the  descriptions  were 
too  indefinite — such  as,  in  1908,  “East  Main,  part  Market  Square,” 
and  “Main  to  Market  16  lots” — were  disallowed. 

In  the  result,  the  Judgment  of  Kelly,  J.,  at  the  trial,  dismissing  the  action, 
was  set  aside,  and  the  plaintiffs  were  awarded  judgment  for  the  amount  of 
taxes  allowed  ($2,780.72),  with  interest,  subject  to  certain  deductions, 
without  prejudice  to  the  plaintiffs’  rights  upon  the  notes  and  judgment 
above  referred  to;  and,  in  default  of  payment  of  the  amount  found  due 
within  one  month,  the  plaintiffs  to  be  at  liberty  to  proceed  to  realise 
their  specific  liens,  upon  the  separate  properties  assessed,  by  sale;  the 
plaintiffs,  not  having  established  their  right  to  taxes  other  than  those 
now  allowed,  were  not  to  be  debarred  by  the  judgment  from  taking  any 
other  steps  open  to  them  under  the  Assessment  Act. 


Action  for  a declaration  that  taxes  to  the  amount  of 
$9,531.30,  for  the  years  1906  to  1910,  both  inclusive,  on  a very 
large  number  of  parcels  of  land,  were  charged  by  special  lien  on 
those  parcels  in  priority  to  every  other  claim,  privilege,  or  in- 
cumbrance of  every  person  (including  the  defendants)  except 
the  Crown ; and  for  payment  by  the  defendants  or  some  of  them 
of  that  sum  and  interest  and  the  costs  ($32.50)  of  an  order 
permitting  the  action  to  be  brought ; and,  in  default  of  payment, 
to  enforce  the  lien  by  sale;  and  also  for  payment  by  the  de- 
fendants the  Trusts  and  Guarantee  Company  Limited  and  the 
liquidator  of  the  defendants  the  Imperial  Land  Company 
Limited  of  all  sums  received  by  them  for  rents  and  profits, 
insurance,  or  purchase-money,  on  any  of  the  lands  in  question. 

The  action  was  tried  before  Kelly,  J.,  without  a jury,  at 
North  Bay. 

G.  H.  Kilmer,  K.C.,  and  J.  M.  MacNamara,  K.C.,  for  the 
plaintiffs. 

8.  II.  Bradford,  K.C.,  and  J.  Bradford,  for  the  defendants 
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the  Imperial  Land  Company  Limited  and  E.  R.  C.  Clarkson, 
liquidator. 

H.  W.  Mickle  and  A.  D.  Armour,  for  the  defendants  the 
Trusts  and  Ouarantee  Company  Limited. 

October  29,  1912.  Kelly,  J.  : — On  the  25th  June,  1909,  on 
petition  of  the  plaintiffs,  an  order  was  made  for  the  winding-up 
of  the  defendants  the  Imperial  Land  Company  Limited,  and 
the  defendant  Clarkson  was  appointed  liquidator  of  that  com- 
pany. 

The  defendants  the  Trusts  and  Guarantee  Company  Limited 
are  trustees  under  a mortgage  deed  of  trust  to  secure  bonds 
issued  by  the  defendants  the  Imperial  Land  Company  Limited. 

Amongst  the  defences  set  up  are:  that  no  taxes  are  due  as 
claimed  by  the  plaintiffs;  that  the  assessments  for  the  various 
years  for  which  the  claim  is  made  were  not  valid;  and  that  the 
imperative  requirements  of  the  Assessment  Act  and  Municipal 
Act  have  not  been  complied  with. 

On  the  1st  September,  1908,  the  plaintiffs  accepted  from  the 
defendants  the  Imperial  Land  Company  Limited  their  promis- 
sory notes  of  that  date,  as  follows : $500  at  3 months ; $500  at  6 
months;  $500  at  9 months;  $500  at  12  months;  and  $957.93  at 
12  months;  all  of  which  notes  bore  interest  at  6 per  cent,  per 
annum.  These  notes  were  given  and  accepted  for  the  taxes  on 
the  lands  in  question  for  the  years  1906  and  1907. 

On  the  1st  February,  1909,  the  plaintiffs  obtained  judgment 
against  the  defendants  the  Imperial  Land  Company  Limited 
for  the  amount  of  the  first  note;  and  on  the  30th  March,  1909, 
judgment  for  the  amount  of  the  second  note. 

The  defendants  contend  that,  even  if  the  plaintiffs  became 
entitled  to  a lien  in  respect  of  the  taxes,  they  have  lost  their 
right  thereto  for  the  years  1906  and  1907,  by  accepting  the 
notes. 

On  the  5th  October,  1908,  the  plaintiffs  passed  a resolution 
instructing  the  tax  collector  to  mark  as  paid  all  taxes  owing  by 
the  defendants  the  Imperial  Land  Company  Limited,  on  the  col- 
lector’s rolls  for  1906  and  1907,  as  the  same  had  been  settled  by 
notes;  and  entries  were  made  in  the  collector’s  roll  for  1907 
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accordingly.  The  collector’s  roll  for  1908  does  not  shew  any 
arrears  for  these  properties. 

The  defendants  set  up,  too,  that  such  other  persons  as  may 
be  owners  of  or  interested  in  any  of  the  lands  in  question  should 
be  added  as  parties  to  these  proceedings. 

On  the  opening  of  the  trial,  counsel  for  the  plaintiffs  agreed 
that,  if  it  should  he  found  that  any  of  the  lands  in  respect  of 
which  the  plaintiffs  claimed  a lien  were  owned  by  any  other 
person  or  persons  not  parties  to  these  proceedings,  the  plaintiffs’ 
claim  for  a lien  on  the  lands  so  owned  by  others  should  be 
abandoned  in  this  action,  the  plaintiffs  Teserving  their  rights  to 
proceed  against  such  other  person  or  persons  and  the  lands 
owned  by  them  by  separate  actions  or  proceedings. 

In  the  first  place,  is  this  a case  where  the  Court  should  be 
asked  to  make  a declaratory  order  in  respect  of  the  special  lien 
claimed  by  the  plaintiffs? 

The  plaintiffs  not  only  ask  a declaration  as  to  a lien,  but  also 
that,  in  default  of  payment  of  the  amount  claimed,  the  lien 
should  be  enforced  by  sale  of  the  lands.  They  rel}^  for  relief  on 
sec.  89  of  the  Assessment  Act,  4 Edw.  VII.  ch.  23,  which  is  as 
follows:  ‘‘The  taxes  due  upon  any  land  with  costs  may  be 
recovered  from  the  owner  or  tenant  originally  assessed  therefor 
and  from  any  subsequent  owner  of  the  whole  or  any  part  thereof, 
saving  his  recourse  against  any  other  person,  and  shall  be  a spe- 
'dal  lien  on  the  land,  enforceable  by  action,  in  priority  to  every 
claim,  privilege,  lien,  or  incumbrance  of  every  person  except  the 
Crown,  and  the  lien  and  its  priority  shall  not  be  lost  or  impaired 
by  any  neglect,  omission,  or  error  of  the  municipality,  or  of  any 
agent  or  officer,  or  by  want  of  registration.” 

This  cannot  be  taken  to  mean  that  the  municipality  having 
such  lien  has  the  right  to  enforce  it  by  sale  in  such  manner  as  to 
interfere  with,  or  deprive  the  owner  of,  the  right  of  redemption 
given  by  the  Act,  in  the  event  of  a sale  for  taxes. 

The  Assessment  Act  has  provided  a means  of  realising  taxes 
which  are  three  3^ears  in  arrear,  and  has  also  given  the  owner 
the  right  to  redeem  within  a year  after  such  sale. 

The  intention  of  the  Legislature  in  making  the  ‘‘taxes  due” 
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a special  lien  on  the  lands  was  not  to  give  a new  or  additional 
means  of  realising,  which  might  have  the  effect  of  accelerating 
the  time  for  selling,  shortening  the  time  for  redemption,  or 
otherwise  interfering  with  such  right,  if  not  altogether  depriv- 
ing the  owner  of  it,  but  rather  to  give  the  municipality  security 
for  such  taxes  in  priority  to  other  claims  and  incumbrances  as 
mentioned  in  the  Act,  until  a tax  sale  or  until  payment  before 
such  sale. 

This  is  not  a case  where,  if  a declaratory  order  were  made, 
consequential  relief  could  be  given.  Following  what  was  laid 
down  in  Mutrie  v.  Alexander  (1911),  23  O.L.R.  396,  and  for 
the  reasons  given  at  p.  401,  and  in  the  authorities  there  cited, 
I refuse  the  declaration  asked  by  the  plaintiffs. 

As  to  the  claim  for  payment  by  the  defendants  of  the  taxes 
said  to  be  due  and  the  costs  of  the  order:  on  the  evidence  sub- 
mitted, I think  the  plaintiffs  must  fail. 

So  far  as  the  years  1906  and  1907  are  concerned,  the  plain- 
tiff's accepted  the  company’s  promissory  notes  and  relied  upon 
that  form  of  payment ; and  whatever  remedy  they  have  against 
the  defendants  for  the  taxes  for  these  years  is  upon  the  notes 
and  the  judgment  obtained  thereon. 

The  defendants,  too,  deny  that  any  taxes  are  due  for  any 
of  the  years  for  which  the  plaintiffs  make  claim,  on  the  ground, 
amongst  others,  that  the  description  of  the  lands  contained  in 
the  various  assessment  rolls  and  collectors’  rolls  “are  ambigu- 
ous, indefinite,  and  incapable  of  being  identified  upon  the 
ground.  ” 

Apart  from  other  objections  and  apart  also  from  any  other 
errors  or  irregularities  which  may  have  occurred  in  making  the 
assessments  for  these  years  (the  effect  of  which  I am  not  now 
taking  into  consideration),  tlie  evidence  submitted  by  the  plain- 
tiffs does  not  shew  that  there  was  a comiiliance  with  the  pro- 
visions of  sec.  22  of  the  Assessment  Act.  Clause  (c)  of  sub-sec. 
1 of  sec.  22  is;  “Land  known  to  he  subdivided  shall  be  desig- 
nated in  the  roll  by  the  numbers  or  other  designation  of  the 
subdivisions,  with  reference  where  necessary  to  the  plan  or 
survey  thereof;  land  not  subdivided  into  lots  shall  be  designated 


XXXI.] 


ONTAKIO  LAW  REPORTS. 


67 


by  its  boundaries  or  other  intelligible  description.”  Clause 
{d)  of  that  sub-section  is  as  follows:  ‘‘Each  subdivision  shall  be 
assessed  separately,  and  every  parcel  of  land  (whether  a whole 
subdivision  or  a portion  thereof,  or  the  whole  or  a portion  of 
any  building  thereon)  in  the  separate  occupation  of  any  per- 
son, shall  be  separately  assessed.” 

The  registered  plans  shewing  the  subdivisions  of  the  property 
were  not  produced  at  the  trial.  The  only  guide  before  the  Court 
as  to  these  subdivisions  is  what  was  said  to  be  a copy  of  the  reg- 
istered plans  or  subdivisions,  but  this  copy  was  not  proven  or 
admitted  to  be  correct,  nor  is  it  shewn  that  the  lots  or  subdivi- 
sions mentioned  in  the  assessment  rolls  are  those  shewn  on  the 
registered  plans. 

In  the  labsenec  of  some  positive  evidence  that  the  lots  and 
subdivisions  referred  to  in  the  assessment  rolls  are  according  to 
the  registered  plans,  I am  unable  to  say  that  the  assessments 
comply  with  the  requirements  of  the  above  clauses  of  sub-sec.  1 
of  sec.  22  of  the  Act. 

After  the  trial,  opportunity  was  given  counsel  to  produce 
the  original  plans,  or,  in  some  satisfactory  way,  to  prove  the  cor- 
rectness of  the  copy  produced  at  the  trial.  This,  however,  was 
not  taken  advantage  of ; and  I have  been  left  to  deal  with  that 
part  of  the  evidence  in  its  unsatisfactory  and  incomplete  form. 

Even  assuming  that  the  copy  of  the  plan  produced  at  the 
trial  shews  correctly  the  subdivision  into  lots  and  blocks,  there 
is  clearly,  in  many  instances,  a want  of  compliance  with  the 
requirements  of  sec.  22,  as,  for  example,  where  two  or  more  lots 
or  parcels  were  included  in  one  assessment,  or  where  the  lands 
intended  to  be  assessed  were  not  designated  with  such  certainty 
as  to  enable  them  to  be  readily  defined  or  identified,  or  where 
the  assessment  refers  to  a part  of  a lot  or  parcel  without  desig- 
nating that  part  by  its  boundaries  or  other  intelligent  descrip- 
tion. 

The  effect  of  this  non-compliance,  or  the  failure  or  neglect 
to  prove  that  there  was  a comi)liance,  is  to  render  invalid  the 
assessments  on  the  properties  intended  to  be  assessed . Blakey 
V.  Smith  (1910),  20  O.L.R.  279.  Eailnre  or  neglect  to  shew  a 
compliance  with  the  Act  in  this  respect  makes  it  impossible  to 
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hold  that  there  are  “taxes  due”  upon  these  lands  which  “may 
be  recovered”  from  the  defendants. 

What  the  plaintiffs  are  seeking  to  collect  from  the  defend- 
ants is  taxes  for  the  years  mentioned.  To  impose  a tax  legally, 
there  must  have  been  a valid  assessment.  A taxing  Act  must  be 
construed  strictly:  Cox  v.  Rabbits  (1878),  3 App.  Gas.  473.  The 
making  of  a valid  assessment  is  an  imperative  requirement. 

In  Love  v.  Webster  (1895),  26  O.E.  453,  Armour,  C.J.,  held  a 
tax  sale  to  be  invalid  when  an  imperative  requirement  of  the 
Act  had  not  been  complied  with ; and  the  decision  of  a Divisional 
Court  in  Waechter  v.  Pinkerton  (1903),  6 O.L.E.  241,  is  to  the 
same  effect. 

Section  89  of  the  Assessment  Act  presupposes  that  taxes 
exist  and  are  due  upon  the  lands;  and,  in  order  to  shew  that 
taxes  have  been  properly  imposed  and  do  exist  and  are  due, 
there  must  have  been  a valid  assessment  and  the  fixing  of  a 
tax.  It  cannot  be  said  that  a tax  exists  or  is  due  unless  it  is 
shewn  that  in  making  the  assessment  the  imperative  require- 
ments of  the  Act  have  been  complied  with. 

I,  therefore,  dismiss  the  action  with  costs.  This,  however, 
is  not  to  be  taken  as  affecting  whatever  rights  the  plaintiffs 
may  have  to  recover  upon  the  notes  given  for  the  taxes  of  1906 
and  1907,  or  the  judgments  which  they  have  obtained  on  any 
of  these  notes. 

The  defendants  the  Trusts  and  Gnarantee  Company  Limited 
claim  payment  to  them  of  such  rents  as  the  plaintiffs  may  have 
received  from  tenants  of  any  of  the  properties  under  the  order 
of  Mr.  Justice  Middleton  of  the  17th  May,  1911.  If  any  such 
rents  have  been  received,  they  will  be  paid  over  to  such  of  the 
defendants  as  the  Official  Eeferee  before  whom  the  proceedings 
for  liquidation  of  the  defendants  the  Imperial  Land  Company 
Limited  are  pending,  finds  entitled  thereto.  He  will  also  ascer- 
tain the  amount  to  be  so  paid,  if  the  parties  fail  to  agree. 

The  plaintiffs  appealed  from  the  judgment  of  Kelly,  J. 

February  11  and  12,  1913.  The  appeal  was  heard  by  Mere- 
dith, C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

G.  IF.  Kilmer,  K.C.,  for  the  appellants.  The  appellants  are 
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entitled  to  their  lien  and  to  have  it  enforced  by  a sale  of  the 
lands.  They  assessed  the  lots  in  a block.  Section  89  of  the 
Assessment  Act,  1904,  4 Edw.  VII.  ch.  23  (0.),  gives  the  right 
to  enforce  the  lien.  Blakey  v.  S^mith,  20  O.L.R.  279,  and 
Christie  v.  Johnston  (1866),  12  Gr.  534,  are  against  me  on  this 
point,  bnt  the  statute  has  been  amended  since,  by  10  Edw.  VII. 
ch.  88,  and  these  cases,  I submit,  do  not  now  apply.  The 
appellants  have  not  waived  their  statutory  lien  for  the  taxes  for 
1906  and  1907,  by  taking  promissory  notes  for  the  amount  of 
those  taxes,  or  by  recovering  judgment  upon  two  of  the  notes: 
Bussell  V.  'City  of  Toronto  (1907),  15  O.L.R.  484;  Toronto  Cor- 
poration V.  Russell,  [1908]  A.C.  493.  The  case  of  Mutrie  v. 
Alexander,  23  O.L.R.  396,  does  not  affect  the  plaintiffs’  rights 
under  sec.  89. 

8.  H.  Bradford,  K.C.,  for  the  defendants  the  Imperial  Land 
Company  and  Clarkson,  liquidator  of  that  company,  respond- 
ents. The  appellants  are  not  entitled  to  a lien  for  any  of  the 
taxes ; there  are  no  taxes  ' ‘ due,  ’ ’ as  the  description  of  the  lands 
contained  in  the  different  assessments  are  ambiguous  and  inde- 
finite. There  was  no  compliance  with  sec.  22  of  the  Assessment 
Act.  To  have  taxes  “due,”  there  must  be  a valid  assessment, 
which  there  was  not  here:  Blakey  v.  Smith,  20  O.L.R.  279.  The 
amendment  to  the  Assessment  Act  made  in  1910  by  10  Edw. 
VII.  ch.  88,  does  not  assist  the  plaintiffs.  Nor  can  the  plaintiffs 
get  the  declaratory  order  which  they  ask:  Mutrie  v.  Alexander, 
23  O.L.R.  396,  at  p.  401,  referred  to  by  the  learned  trial  Judge. 
As  for  the  taxes  of  1906  and  1907,  the  appellants  must  rely 
upon  their  promissory  notes  and  judgments  in  order  to  realise 
them,  as  they  chose  that  mode  of  payment,  and  so  lost  any 
right  to  a lien  which  they  might  have  had  under  sec.  89  of  the 
Assessment  Act.  They  must  depend  upon  sec.  90.  In  1908  and 
1909,  the  collector  was  also  the  clerk,  so  there  was  no  jierson 
during  those  years  to  make  a proper  demand.  Tlie  assessor  did 
not  make  his  affidavit  in  respect  of  tlie  assessment  for  1910,  as 
required  by  sec.  47,  until  after  action  hroiiglit — another  reason 
why  the  taxes  were  not  due  when  sued  for.  The  liquidator  acted 
reasonably  in  the  matter. 
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H.  W.  Mickle  and  A.  D.  Armour,  for  the  defendants  the 
Trusts  and  Guarantee  Company,  respondents.  The  appellants 
cannot  have  a lien  for  $9,531.30  on  one  large  parcel;  they  cannot 
join  a hundred  separate  causes  of  action..  The  descriptions  of 
the  lands  contained  in  the  assessments  are  ambiguous,  and  these 
cannot  be  amplified  in  the  deeds:  Grant  v.  Gilmour  (1870),  21 
U.C.C.P.  18;  Knaggs  v.  Ledyard  (1866),  12  Gr.  320.  The  ap- 
pellants have  no  right  to  enforce  their  claim  by  sale  under  sec. 
89:  In  re  Ottawa  Porcelain  and  Carbon  Co.  (1900),  31  O.R.  679. 

Kilmer,  in  reply.  The  fact  that  during  some  of  the  time 
the  collector  'was  the  same  person  as  the  clerk,  did  not  disable 
that  individual  from  making  a proper  demand.  Sections  66  and 
67  of  the  Assessment  Act  of  1904,  and  sec.  409  of  the  Municipal 
Act,  1903,  correct  any  fault  such  as  the  assessor  failing  to  make 
the  affidavit  required  by  sec.  47  until  after  action  brought. 

March  9,  1914.  The  judgment  of  the  Court  was  delivered 
by  Hodgins,  J.A.  : — The  rights  given  by  sec.  89  of  the  Assess- 
ment Act  of  1904  enable  the  plaintiffs  to  invoke  the  aid  of  the 
Court  to  enforce  the  lien  given  by  that  statute.  The  Court  is  not 
called  on  to  declare  the  lien,  but  to  assist  the  plaintiff's  to 
realise  it  by  decreeing  a sale. 

If  the  plaintiff's  established  their  right  to  judgment  for  the 
taxes,  their  special  lien,  created  by  statute,  can  be  made  effective, 
either  by  a judgment  which  will  carry  the  right  to  sell  under  the 
Execution  Act,  or  by  an  order  providing  for  a sale.  I see  no 
greater  practical  difficulty  in  joining  claims  for  liens  on  separate 
lots  belonging  to  one  owner  than  in  joining  claims  upon  separ- 
ate mortgages,  and  I think  Rule  69  permits  what  was  done  here. 

While  1 agree  with  what  is  said  in  Mutrie  v.  Alexander,  23 
O.L.R.  396,  I do  not  think  that  case  applies  to  or  affects  the 
I)laintiff's’  rights  under  sec.  89.  Nor  does  the  lien  given  by 
that  section  seem  to  be  limited  to  a mere  possessory  lien,  as  the 
judgment  in  appeal  seems  to  treat  it.  The  words  of  the  section 
are  “euforceable  by  action;”  and,  although,  if  so  enforced,  the 
owner  may  lose  the  right,  given  by  those  sections  which  deal 
with  tax  sales,  to  redeem  the  tax  purchaser,  he  has  no  cause  to 
com])lain  if  Ids  default  is  taken  advantage  of  either  by  distress. 
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action,  or  realisation  of  lien,  without  waiting  for  three  years  be- 
fore a sale  is  had. 

As  to  the  years  1906  and  1907,  the  judgment  holds  that  the 
plaintiffs,  by  taking  promissory  notes  and  recovering  judgments 
upon  two  of  them,  have  waived  their  statutory  lien. 

The  notes  are  for  a total  of  $2,957.93,  made  up  of  balance 
of  ‘‘unpaid  taxes  on  note  of  1906,”  $1,372.58,  and  for  1907,  a 
total  of  $1,640.69,  less  $55.34.  This  last  total  is  made  up  of 
four  items,  the  first  three  being  taxes  in  Holditch,  Merchants, 
and  Cockburn  wards,  without  specifying  lots  or  amounts 
thereon,  and  the  last  being  a sum  of  $209.38,  made  up  of  twelve 
items  apparently  due  by  taxpayers  upon  certain  lots  or  parts 
thereof. 

The  notes  are  five  in  number,  all  dated  the  1st  September, 
1908,  and  are  for  $500  each,  except  the  last  one,  which  is  for 
$957.'93.  They  bear  six  per  cent,  interest,  and  run  at  3,  6,  9, 
12,  and  12  months  respectively.  Upon  two  of  the  $500  notes  the 
plaintiffs  have  judgment  for  the  amount  thereof,  interest  and 
costs. 

It  is  impossible  to  distinguish  the  specific  lands  or  lots  or  the 
taxes  relating  thereto  which  entered  into  the  amount  of  any  one 
of  these  notes.  Payment  of,  or  obtaining  judgment  upon,  two 
of  them,  is,  therefore,  inconsistent  with  the  right  of  lien  pre- 
served or  established  by  sec.  89,  or  the  charge  imposed  by  assess- 
ment. It  is  clear,  I think,  that,  by  taking  the  notes  and  obtaining 
judgment  for  the  $1,000  and  interest,  the  plaintiffs  have  elected 
to  proceed  under  sec.  90  and  treat  the  taxes  as  a debt  If  the 
notes  had  been  given  and  received  as  covering  specific  taxes 
upon  specific  lots,  it  may  be  that  the  lien  would  still  exist,  not- 
withstanding the  taking  of  notes,  and  would  be  only  suspended ; 
but  the  effect  of  a judgment  for  part  of  the  debt,  leaving  the 
rest  indistinguishable  as  to  definite  taxes  or  lots,  is  so  to  alter 
the  situation  as  to  put  it  beyond  the  power  of  the  plaintiff’s  to 
realise  in  any  other  way  than  the  one  selected  by  them.  Execu- 
tion upon  a judgment  obtained  gives  a.  charge  upon  all  the  pro- 
perty of  the  debtor,  and  not  only  upon  the  specific  lots  covered 
by  the  taxes  due  in  1906  and  1907.  The  essence  of  the  charge 
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by  assessment  and  of  the  lien  under  sec.  89  is,  that  it  is  specific 
upon  each  separate  lot.  The  essence  of  the  consolidation  of  the 
indebtedness  by  notes  is,  that  the  total  is  regarded  as  due  by 
the  company  as  a whole,  and  judgment  for  any  part  of  it 
renders  it  impossible  to  say  upon  what  lots  and  to  what  extent 
the  remainder  is,  or  represents,  a specific  charge  or  lien.  The 
case  in  this  respect  seems  to  come  within  the  words  of  Lord 
Watson  in  Bank  of  Africa  v.  Salisbury  Gold  Mining  Co.,  [1892] 
A.C.  281,  at  p.  284,  ‘‘a  new  arrangement  incompatible  with  the 
retention  of  the  lien,”  referred  to  in  In  re  Morris,  [1908]  1 
KB.  473. 

With  regard  to  the  objection  that  in  1908-9  the  collector  was 
the  same  person  as  the  clerk,  and  that  there  was  therefore  no 
person  to  make  proper  demand,  I am  unable  to  understand  why, 
if  the  collector  is  at  the  same  time  the  clerk,  he  is  disabled  from 
making  a demand.  No  doubt,  difficulties  may  occur,  caused  by 
the  dual  position ; but  this  is  not  one. 

It  is  also  argued  that  in  1910  the  assessor  failed  to  make  his 
affidavit,  as  required  by  sec.  47,  until  after  action  brought,  and 
that  consequently  the  taxes  were  not  due  when  sued  for.  I 
think  this  is  answered,  if  it  be  the  fact,  by  secs.  66  and  67  of  the 
Assessment  Act  of  1904,  and  by  sec.  409  of  the  Municipal  Act, 
1903  (sec.  300  in  the  present  revision.) 

In  considering  the  individual  assessments,  sec.  22  of  the 
Act  of  1904,  4 Edw.  VII.  ch.  23,  provides  that  (1)  land  ‘'known 
to  be  subdivided”  is  to  be  “designated  in  the  roll  by  the 
numbers  or  other  designation  of  the  subdivisions,  with  refer- 
ence where  necessary  to  the  plan  or  survey  thereof.”  (2) 
Land  “not  subdivided  into  lots”  shall  be  “designated  by  its 
])Oundaries  or  other  intelligible  description.”  (3)  Each  “sub- 
division shall  be  assessed  separately,  and  every  parcel  of  land 
(whether  a whole  subdivision  or  a portion  thereof  . . .) 

in  the  separate  occupation  of  any  person,  shall  be  separately 
assessed.”  The  only  other  reference  is  to  what  is  to  appear  in 
the  collector’s  roll. 

Column  6.  Number  of  concession,  name  of  street,  or  other 
designation  of  the  local  division  in  which  the  real  property  lies. 
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Column  7.  Number  of  lot,  house,  etc.,  in  such  division.  App.  Div. 

Column  8.  Number  of  acres,  or  other  measure  shewing  the 

extent  of  the  property.  Town  of 

Sturgeon 

By  sec.  33,  sub-sec.  2,  unoccupied  land,  the  owner  of  which  Falls 
is  resident  in  the  municipality,  shall  be  assessed  against  him.  Imperial 


By  sec.  36,  land  is  to  be  assessed  at  its  actual  value. 

By  sec.  40,  sub-sec.  2,  regarding  the  assessment  of  vacant 
land,  it  is  provided  that:  ''Such  vacant  land,  though  surveyed 
into  building  lots,  if  unsold  as  such,  may  be  entered  on  the 
assessment  roll  as  so  many  acres  of  the  original  block  or  lot, 
describing  the  same  by  the  description  of  the  block,  or  by  the 
number  of  the  lot  and  concession  of  the  township  in  which  the 
same  is  situated,  as  the  case  may  be.  (3)  In  such  case,  the 
number  and  description  of  each  lot,  comprising  each  such 
block,  shall  be  inserted  in  the  assessment  roll;  and  each  lot  shall 
he  Uahle  for  a proportionate  share  as  to  value y and  the  amoimt  of 
the  taxes,  if  the  property  he  sold  for  arrears  of  taxes.” 

In  1910  (by  10  Edw.  VII.  ch.  88),  sec.  39  was  remodelled  and 
the  above  sec.  40  repealed,  but  the  clause  as  given  above  was  re- 
enacted in  two  sub-sections,  except  that  the  last  words,  which 
I have  italicised,  were  omitted,  and  in  place  thereof  the  words 
"and  the  provisions  of  section  127  shall  apply”  were  substi- 
tuted, and  the  provisions  were  restricted  to  lands  in  a town  or 
village  held  and  used  as  a farm,  garden,  or  nursery  only,  and 
in  blocks  of  not  less  than  five  acres,  by  any  one  person. 

Dealing  with  the  particular  assessments,  the  following  taxes 
appear  to  be  properly  assessed,  and  in  the  particulars  directed 
to  be  filed  after  the  argument  in  this  Court  by  both  parties  are 
not  objected  to: — 


1908. 


East  King 

Lot  18 

$ 31.50 

West  " 

“ 35 

50.38 

a li 

“ 40 

1.50 

E.  Holditch 

" 40 

1.50 

West  Dovercourt  St.  Blk 

" 27 

12.75 

East  Toronto 

" 1 

2.25 

" Montreal 

" 18 

7.50 
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Lillie  south  half ‘‘ 

north  

Kod&ins,  j.A.  Tenants,  the  list  of  which  is  given,  except 

the  last,  Applegate,  aggregating 


1909. 


West  

East  Toronto. . 
North  Simcoe. 
East  Main .... 
West  King. . . . 
E.  Hoiditch . . . 
North  Main. . . 
South  “ . . . 

u u 

Block  26 

East  Montreal. 
East  Toronto. . 
West  Ramsay. 
East  Parker . . . 


Tenants,  A.  Allery,  7 North  Main, 


1910. 

East  King Lot  18 


East  Toronto 

North  Simcoe 

Office  North  Mam.. . 


1 


i 5 

$ .37H 

5 

18.00 

2 

16.50 

1 

25.50 

5 

6.75 

5 

6.75 

67.42 

$248,673^ 

. 18 

$122.50 

6 

76.78 

35 

131.69 

1 

5.89 

823 

8.64 

26 

27A9V2 

40 

2.75 

40 

3.92 

8 

122.20 

17 

4.70 

18 

4.70 

3.92 

18 

19.63 

25 

50.25 

5 

42.40 

2 

48.67 

1 

54.97 

7.20 

$738,303^ 

$200.87 

Less  122.50  (1909)  $ 78.37 

9.62 

Less  5.89  (1909)  3.73 

825  13.70 

259.37 

Less  122.20  (1909)  137.17 


XXXI.]  ONTARIO  LAW  REPORTS. 

South  Main 

Lot 

17 

$9.37 

Less  4.70  (1909 

$4.67 

U {{ 

u 

18 

148.73 

Less  4.70  (1909) 

144.03 

New  East  Ottawa. . . 

(( 

7 

178.71 

West  Montreal 

Block  26 

6.41 

North  Main. . 

u 

7 

Alex.  Lang,  North 

Main 

u 

7 

Arthur  Allery,  North 

[ 

35.39 

Main  

u 

7 

251.72 

East  King 

u 

6 

Williams,  B.  J 

West  King 

u 

35  1 

1 

L.  E.  C.  Payment, 



235.72 

West  King 

(( 

35  J 

1 

E.  Parker 

u 

2 

$79.53 

Less  48.67  (1909) 

30.86 

E.  Parker 

u 

1 

107.01 

Less  54.97  (1909) 

52.04 

SI, 182. 52 


There  are  a few  whose  descriptions  I am  inclined  to  think  are 
sufficiently  definite,  though  objected  to: — 


1908. 

Imperial  Paper  Mills  Office,  Pt.  Block  21 $108.00 

New  Stable,  Pt.  Block  10 47.25 


Blocks  6 to  15,  26,  23,  30,  31,  34.  These  are  headed 
by  the  words  ‘‘West  Montreal,”  “Block  5,”  and 
following  immediately  after,  may  fairly  be 
treated  as  properly  localized  as  on  West  Montreal 


street.  The  taxes  on  these  amount  to 24.50 

1909. 

West  Dovercourt,  old  brick-yard 11.77 

East  Montreal  24,  50  x 132 3.53 
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Brick-yard,  Pt.  5,  Con.  A 365.523/2 

E.  Lillie,  5 22.363^ 

‘‘  ‘‘  3^  5 20.813^ 

1910. 

West  Dovercourt,  old  brick-yard,  $19.24  less  $11.77 

(1909) 7.47 


$611.22^ 

The  taxes  on  lots  grouped  thus,  1908,  West  King,  north 
half,  17,  18,  19,  East  King,  32,  33,  34,  should  be  disallowed, 
following  Blakey  v.  Smith,  20  O.L.R.  279,  and  Bhyistie  v.  John- 
ston, 12  Or.  534.  It  was  contended  that  these  cases  do  not  now 
apply,  owing  to  the  amendment  made  in  1910  by  10  Edw.  VII. 
ch.  88,  sec.  22. 

Section  127,  sub-sec.  1,  of  4 Edw.  VII.  ch.  23,  which  was 
the  Act  in  force  when  the  assessments  were  made,  permits  an 
apportionment  of  taxes  in  arrear  whenever  it  is  shewn  to  the 
Court  of  Revision  or  to  the  council  that  taxes  have  become  due 
upon  land  assessed  in  one  block  which  has  subsequently  been 
subdivided,  and  this  provision  is  retroactive.  By  the  statute  of 
1910  the  words  ‘‘which  has  subsequently  been  subdivided”  are 
struck  out. 

I am  unable  to  see  how  this  amendment  helps  the  appellants. 
The  section  as  altered  still  presupposes  an  assessment  in  one 
block,  and  that  the  taxes  upon  the  block  so  assessed  are  due  and 
in  arrear. 

The  cases  to  which  reference  is  made  deal  with  the  grouping 
of  lots,  any  one  of  which  may  be  “one  block”  within  the  mean- 
ing of  sec.  127,  but  two  or  three  of  them,  grouped  as  lots  in  one 
assessment,  cannot  possibly  be  properly  described  as  “land 
assessed  as  one  block.”  The  enactment  is  in  ease  of  an  owner 
of  one  or  more  parcels  of  the  undivided  block,  who,  finding  taxes 
due  and  in  arrear  over  the  whole  area,  desires  to  redeem  his 
holding  by  paying  a proportion  of  the  arrears.  The  apportion- 
ment is  not  made  by  the  assessor,  but  by  the  council  or  Court 
of  Revision,  after  notice  to  all  the  other  owners,  and  having 
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regard  to  all  the  eircumstances.  Nothing  of  that  kind  appears 
here,  and  there  is  no  allegation  in  the  statement  of  claim  that 
either  the  council  or  the  Court  of  EcYision  altered  the  assess- 
ments as  they  appear  on  the  rolls  in  this  respect. 

There  are  a number  of  lots  whose  description  is  too  inde- 
finite, such  as,  in  1908,  ''East  Main,  part  Market  Square,”  and 
"Main  to  Market  16  lots,”  and  these  are  properly  disallowed. 

The  result  is  as  follows.  The  judgment  in  appeal  will  be  set 
aside,  and  the  appellants  will  have  judgment  for  the  amounts 
of  taxes  allowed,  with  ten  per  cent,  added  each  year  up  to  the 
end  of  1913,  less  the  rents,  if  any,  referred  to  below. 

I make  the  total,  without  the  ten  per  cent.,  to  be  $2,780.72, 
and  this  amount  may  be  checked  by  the  Eegistrar  and  the  ten 
per  cent,  calculated  and  added.  The  judgment  will  provide 
for  payment  of  the  amount  of  these  taxes  within  one  month,  and 
in  default,  the  appellants  may  proceed  to  realise  their  specific 
liens,  upon  the  separate  properties  assessed,  by  sale,  for  which 
purpose  it  will  be  referred  to  the  Master  in  Ordinary,  unless 
any  of  the  parties  desire  a reference  to  an  officer  in  the  provi- 
sional district:  the  purchase-money  to  be  paid  into  Court,  and 
the  amount  of  the  taxes  and  of  the  ten  per  cent,  thereon  and 
the  costs  of  realisation  as  hereinafter  directed,  on  each  separate 
lot,  to  be  paid  out  to  the  appellants  upon  the  confirmation  of 
the  Master’s  report,  and  the  balance,  if  any,  on  each  lot,  to  the 
respondents  in  the  order  of  their  priorities. 

The  arrangement  made  at  the  trial  that,  in  case  it  is  found 
that  any  of  the  lands  against  which  the  appellants  are  allowed  a 
lien  are  owned  by  persons  not  parties  to  this  action,  the  appel- 
lants would  abandon  their  claim  thereto  in  this  action,  reserving 
their  right  to  proceed  for  their  lien  against  such  persons  in 
other  proceedings,  will  be  observed.  If  the  parties  cannot  agree 
as  to  these  lands,  the  Eegistrar  of  this  Court  will  ascertain  the 
facts  and  omit  from  the  judgment  the  lands  covered  by  that 
arrangement.  In  case  any  lands  are  so  omitted,  the  judgment 
may  contain  a provision  reserving  the  appellants’  rights  in 
regard  to  the  same. 

The  judgment  will  also  be  without  prejudice  to  the  appel- 
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lants’  rights  upon  all  the  notes  and  judgments  thereon  already 
referred  to. 

I do  not  think  this  Court  has  anything  to  do  with  the  effect 
of  this  judgment  in  or  on  the  winding-up  proceedings.  Leave 
to  bring  this  action  was  properly  obtained;  and,  as  the  appel- 
lants were  and  are  creditors  of  the  Imperial  Land  Company  for 
over  $1,000,  they  had  the  right  to  apply  to  wind  up  that  com- 
pany. If  they  desire  to  prove  on  this  judgment  or  to  subord- 
inate their  rights  under  it  to  the  jurisdiction  of  the  'Official 
Rei'cree,  the  respondents  can  then  he  heard  by  him;  but  other- 
wise leave  to  proceed  with  the  action  involves  the  right  to 
enforce  it  as  against  the  parties  to  it. 

As  the  appellants  have  not  established  their  right  to  the 
taxes  other  than  those  covered  by  this  judgment,  they  should 
not  be  debarred  thereby  from  taking  any  other  steps  open  to 
them,  if  there  are  any,  under  the  Assessment  Act. 

The  respondents  should  pay  to  the  appellants  the  costs  of 
the  action  and  appeal,  except  so  far  as  these  have  been  increased 
by  the  inclusion  of  claims  for  taxes  which  have  been  disallowed. 

The  appellants  should  have  the  right  to  add  the  proper  pro- 
portion of  the  costs  of  realising  their  lien  to  the  taxes  upon  the 
several  lots  which  are  subject  to  the  lien. 

The  appellants  must  pay  the  rents  referred  to  in  the  judg- 
ment, less  the  amounts  received  from  the  lands  for  which  the 
taxes  are  allowed  by  this  judgment,  to  such  of  the  respondents 
as  the  Master  in  Ordinary  shall  find  to  be  entitled  thereto,  and 
the  amounts  thereof  to  be  ascertained  by  him  unless  agreed  to  by 
the  parties. 


Appeal  allowed  in  part. 
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[APPELLATE  DIVISION.] 

Re  Belleville  Driving  and  Athletic  Association. 


Company — Refusal  to  Record  Transfer  of  Share — Agreement  of  Corpora- 
tors to  Restrict  Transferability  of  Shares — Agreement  hetiveen  Share- 
holders and  Company  and  between  Shareholders  after  Incorporation — 
Failure  to  Prove  Satisfactorily — Effect  of  Agreements  if  Established — 
Consideration — Remedy  for  Breach — By-law  of  Directors — Companies 
Act,  2 Geo.  Y.  eh.  31,  sec.  54 — Purchaser  for  Value  without  Notice  of 
Restriction — Order  Co^npelling  Entry  of  Transfer  and  Issue  of  Cer- 
tificate— Form  of  Order — Sec.  52  of  Act. 

The  letters  patent  under  the  Ontario  Companies  Act,  issued  in  June,  1903, 
creating  and  constituting  certain  persons,  of  whom  W.  was  one,  a cor- 
poration under  the  above  name,  contained  no  provision  authorising  the 
directors  or  the  association  to  restrict  the  right  of  a shareholder  to 
transfer  his  shares;  but  the  association  asserted  that  such  a restriction 
was  imposed  by  an  agreement  entered  into  by  the  incorporators  before 
the  issue  of  the  letters  patent,  by  which  it  was  agreed  that  none  of  the 
shares  should  be  transferred  without  the  consent  of  all  the  shareholders, 
and  by  a similar  agreement  entered  into  between  the  shareholders  and 
the  company  and  by  each  shareholder  with  the  others,  after  the  issue 
of  the  letters  patent;  and  the  association  refused  to  register  a transfer 
of  a share  from  W.  to  A.:  — 

Held,  that  such  agreements  ought  to  be  proved  in  the  clearest  and  most 
satisfactory  way;  and  the  evidence  as  to  the  making  of  the  agreements 
alleged  was  not  satisfactory. 

Berkinshato  V.  Henderson  (1909),  1 O.W.N.  97,  14  O.W.R.  833,  followed. 

But,  assuming  that  the  making  of  the  agreements  had  been  established, 
they  afforded  no  valid  ground  for  the  refusal  of  the  association  to  re- 
gister th^  transfer  to  A.:  there  was  no  consideration  for  the  agreement 
said  to  have  been  entered  into  between  the  shareholders  and  the  as- 
sociation; and  the  agreements  of  the  shareholders,  inter  se,  did  not  at- 
tach to  the  shares  the  incident  of  non-transferability  without  the  con- 
sent of  all  the  shareholders;  and  the  only  remedy  for  breach  would  be 
an  action  for  damages,  or,  in  the  case  of  a threatened  breach,  an  in- 
junction to  restrain  it. 

The  distinction  between  such  an  agreement  as  was  here  alleged  and  an 
agreement  contained  in  a company’s  articles  of  association  or  deed  of 
settlement,  pointed  out. 

The  terms  of  the  arrangement  said  to  have  been  made  at  the  first  meeting 
of  the  shareholders  were  not  put  into  the  form  of  a by-law  or  resolution, 
and  no  record  of  the  arrangement  was  made  in  the  minute-book  of  the 
association;  and  even  a by-law  of  the  directors  would  not  have  been 
effective. 

Re  Good,  and  Jacob  I'.  Sliantz  Sou  J Co.  Limited  (1911),  23  O.L.B.  544. 
followed. 

The  effect  of  sec.  54  of  the  Ontario  Companies  Act,  2 Geo.  V.  ch.  31,  was 
not  considered;  nor  was  the  point  decided  in  In  re  McKain  and  Canadian 
Birkbeck  Co.  (1904),  7 O.L.R.  241,  that  the  ])urchaser  of  a share  for 
value  without  notice  of  the  supposed  restriction  was  entitled  to  have 
his  transfer  entered  on  the  books  of  the  company. 

It  was  ordered  that  the  association  should  forthwith  iij)on  ])resentation 
of  the  transfer  of  the  one  share  standing  in  the  name  of  W.,  from  him 
to  A.,  enter  it  in  their  proper  book,  and  issue  to  A.  a certificate  in  ac- 
cordance with  the  provisions  of  sec.  52  of  the  Act  2 Geo.  V.  ch.  31. 


1913 
Dec.  16. 

1914 

March  9. 
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Motion  by  Hartford  Ashley  for  a mandatory  order  to  the 
association  to  transfer  to  him,  upon  the  books  of  the  association, 
one  share  of  the  capital  stock  standing  in  the  name  of  James  A. 
Wheeler. 

December  12,  1913.  The  motion  was  heard  by  Lennox,  J.,  in 
Chambers. 

A.  H.  F.  Lefroy,  K.C.,  for  the  applicant. 

M.  L.  Gordon,  for  the  association. 


December  16,  1913.  Lennox,  J.  : — Although  it  would  be 
decidedly  undesirable  as  a law  applicable  to  companies  generally, 
it  is  very  much  to  be  regretted,  I think,  that  steps  were  not 
taken  before  or  immediately  upon  the  incorporation  of  this 
association  to  enable  the  directors  to  exercise  effectively  the 
right  of  control  now  set  up.  That  a share  should  not  be  assign- 
able at  the  mere  will  of  the  shareholder  was,  I am  convinced, 
the  view  and  intention  of  a large  majority  of  those  who  embarked 
in  the  scheme,  even  before  the  charter  was  obtained.  There  was 
a discussion  about  it  again  shortly  after  the  incorporation, 
I believe,  but  nothing  definite  was  done  until  the  3rd  January, 
1908,  when  a resolution  was  passed  declaring  ‘ffhat  no  stock 
held  in  the  association  shall  be  validly  transferred  or  assigned 
or  binding  upon  the  association  until  the  same  has  been  approved 
by  the  directors  and  duly  entered  upon  the  minutes  of  the  asso- 
ciation.” 

I am  compelled  to  hold  that  this  resolution  wa^  not  and  is 
not  binding  upon  J.  A.  Wheeler,  a non-assenting  shareholder, 
and  is  not  valid  against  his  assignee,  Hartford  Ashley,  the 
applicant  for  registration:  Ue  Good  and  Jacob  Y.  Shantz  Son 
eh  Co.  Limited  (1911),  23  O.L.R.  544.  This  is  not  even  a by-law, 
and  is  not  as  effective  as  a general  by-law  duly  passed  after 
proper  notice  would  be,  but  I do  not  rest  my  judgment  at  all 
on  this  ground.  The  very  farthest  the  association  can  go  is 
to  pass  a by-law  ‘‘regulating”  the  transfer  of  shares,  and  “regu- 
lation” only  means  how,  in  what  manner,  and  with  what  form- 
alities, the  transfer  is  to  be  made:  In  re  Impemal  Starch  Co. 
(1905),  10  O.L.R.  22. 
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The  power  to  regulate  does  not  include  the  power  to  prohibit : 
City  of  Toronto  v.  Virgo,  [1896]  A.C.  88.  The  statute  expressly 
provides  that  the  shares  are  personal  estate,  and,  subject  to  any 
restrictions  clearly  authorised  by  the  statute,  possess  all  the 
essential  qualities  of  such  property,  including  alienability.  There 
is  no  power  that  gives  any  majority  of  shareholders  or  directors 
the  right  to  prevent  a sale  of  paid-up  shares  or  to  refuse  to 
enter  the  transfer  upon  the  books  of  the  company.  On  the 
contrary,  sub-sec.  2 of  sec.  51  of  the  Ontario  Companies  Act, 
2 Geo.  y.  ch.  31,  provides  that,  ‘bsubject  to  section  56”  (a 
share  not  paid  for),  ‘‘no  by-law  shall  be  passed  which  in  any 
way  restricts  the  right  of  the  holder  of  paid-up  shares  to  trans- 
fer the  same,  but  nothing  in  this  section  shall  prevent  the  regu- 
lation of  the  mode  of  transfer  thereof.”  I have  nothing  to 
consider  as  to  mere  regulation  upon  this  motion ; the  right  set 
up  against  Wheeler  and  Ashley  is  prohibition.  I regret  that 
the  conclusion  is  forced  upon  me  that  the  interests  and  purposes 
of  the  majority  cannot  be  safeguarded  in  the  way  the  association 
desires. 

As  a matter  of  expediency,  I am  entirely  in  sympathy  with 
the  proposal  that  the  majority  should  say  who  is  to  be  in  a com- 
pany of  this  character.  The  law,  however,  as  I understand  it,  is 
distinctly  the  other  way. 

There  will  be  a mandatory  order  issued  directing,  ordering, 
and  compelling  the  Belleville  Driving  and  Athletic  Association 
Limited  forthwith  to  cause  to  be  transferred  on  the  books  of  the 
association  one  share  of  the  capital  stock  of  the  association,  at 
present  standing  upon  the  books  of  the  association  in  the  name 
of  James  A.  Wheeler,  to  the  applicant  herein,  Hartford  Ashley, 
and  duly  to  register  the  transfer  of  the  said  share  from  the 
said  James  A.  Wheeler  to  the  said  Hartford  Ashley;  and  the 
association  will  pay  the  costs  of  this  application. 


Lennox,  J. 
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The  association  appealed  from  the  order  of  Lennox,  J. 
February  25.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maglaren,  Magee,  and  Hodgins,  JJ.A. 

J.  W.  Bain,  K.C.,  and  M.  L.  Gordon,  for  the  appellant  asso- 
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elation,  referred  to  the  Ontario  Companies  Act,  2 Geo.  V.  ch. 
31,  secs.  54,  56,  and  to  Be  Good  and  Jacob  Y.  Shantz  Son  c&  Co. 
Umited  (1910-11),  21  O.L.R.  153,  23  O.L.R.  544.  That  case  is 
distinguished  from  the  case  at  bar  by  the  fact  that  it  refers 
only  to  the  powers  of  directors,  whereas  in  this  case  the  right 
of  transfer  is  restricted  by  an  agreement  entered  into  by  the 
incorporators  before  the  patent  issued  and  by  an  agreement 
between  the  shareholders  entered  into  at  their  first  meeting. 

A.  H.  F.  Lefroy,  K.C.,  for  the  respondent,  argued  that  the 
evidence  as  to  the  making  of  the  agreements  relied  on  by  the 
appellant  association  was  unsatisfactory,  and  that  in  any  case 
they  were  not  a valid  answer  to  the  respondent’s  contention, 
lie  referred  to  In  re  Panton  and  Cramp  Steel  Co.  (1904),  9 
O.L.R.  3;  Garland  Manufacturing  Co.  v.  Northumberland  Paper 
and  Electric  fJo.  (1899),  31  O.R.  40;  National  Malleable  Cast- 
ings Co.  V.  Smiths^  Falls  Malleable  Castings  Co.  (1907), 
14  O.L.R.  22;  Berkmshaiv  v.  Henderson  (1909),  1 O.W.N. 
97,  14  O.W.R.  833,  834;  Smith  v.  Baiik  of  Nova  Scotia 
(1883),  8 S.e.R.  558;  In  re  Paris  Skating  Rink  Co.  (1877),  6 
Ch.D.  731;  Re  Dominion  Oil  Co.  (1903),  2 O.W.R.  826;  Box  v. 
Bird’s  Hill  Sand  Co.  (1913),  12  D.L.R.  556. 

Bah.n,  in  reply. 


March  9.  The  judgment  of  the  Court  was  delivered  by  Mere- 
rjTii,  C.  J.O. : — This  is  an  appeal  by  the  association  from  an 
order  of  Lennox,  J.,  dated  the  16th  December,  1913,  whereby 
the  appellant  was  ordered  forthwith  to  cause  to  be  transferred 
to  the  respondent  one  share  of  fully  paid-up  stock  in  the  asso- 
ciation, being  the  share  ^‘at  present  standing  in  the  name  of 
James  A.  Wheeler,”  and  forthwith  to  cause  a certificate  for 
tlie  share  to  be  issued  to  the  respondent  as  trustee. 

On  the  24th  June,  1903,  letters  patent  were  issued  under 
the  Ontario  Companies  Act,  whereby  Lewis  Redner  Terwilliger, 
Henry  Botham,  James  Edward  Ketcheson,  Adam  Henry, 
Charles  Nelson  Sulman,  David  Everett  Grass,  John  Spottswood 
McKeown,  Arthur  Eben  Lewis,  Edward  Guss  Porter,  James 
All)ert  Wlieeler,  and  James  Brown,  and  any  others  who 
liad  become  subscribers  to  the  memorandum  of  agree- 
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ment  of  the  eompany,  and  their  successors  respectively,  were 
created  and  constituted  a corporation  by  the  name  of  ‘‘The 
Belleville  Driving  and  Athletic  Association,”  with  a capital 
stock  of  $2,200,  divided  into  11  shares  of  $200  each. 

The  letters  patent  contain  no  provision  authorising  the  direc- 
tors or  the  association  to.  restrict  the  right  of  a shareholder  to 
transfer  his  shares,  but  it  is  contended  that  the  right  of  the 
shareholders  to  transfer  their  shares  is  restricted  by  an  agree- 
ment said  to  have  been  entered  into  by  the  incorporators  before 
the  issue  of  the  letters  patent,  by  which  it  was  agreed  that  none 
of  the  shares  should  be  transferred  without  the  consent  of  all 
the  shareholders. 

It  is  also  alleged  by  the  appellants  that  at  the  first  meeting 
of  the  shareholders  held  after  the  issue  of  the  letters  patent  a 
similar  agreement  was  entered  into  between  the  shareholders 
and  the  company,  and  by  each  shareholder  with  the  others,  and 
the  appellants  rely  upon  this  alleged  agreement  as  a justifica- 
tion for  their  refusal  to  register  the  transfer  from  Wheeler  to 
the  respondent. 

The  evidence  as  to  the  making  of  these  agreements  is  not 
satisfactory;  and  that  he  was  a party  to  them  is  denied  by 
Wheeler. 
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I entirely  agree  with  what  was  said  by  Osier,  J.A.,  in  Berk- 
insJiaw  v.  Henderson  (1909),  1 O.W.N.  97,  14  O.W.R.  833,  as  to 
the  evidence  which  should  be  required  in  order  to  establish  the 
making  of  such  agreements. 

In  that  case  it  was  alleged  by  the  plaintiff  that,  before  the 
incorporation  of  the  company  and  as  part  of  the  arrangement 
for  its  formation,  it  was  agreed  between  the  proposed  incorpor- 
ators that  “no  by-laws,  resolutions  or  proceedings  of  the  com- 
pany should  be  taken  unless  the  same  should  be  unanimously 
approved  by  all  the  shareholders  and  directors  of  the  company, 
and  that  proper  by-laws  and  resolutions  of  the  company  should 
be  passed  from  time  to  time  to  give  effect  to  this  agreement ; ’ ’ 
that,  after  the  incorporation  of  the  company,  a by-law  of  the 
company  was  passed  which  provided  that  “no  share  of  the 
capital  stock  of  the  company  shall  be  transferable  without  the 
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unanimous  'consent  of  the  shareholders;”  and  the  object  of  the 
action  was  to  restrain  a shareholder,  who,  it  was  alleged,  was 
acting  in  violation  of  the  alleged  agreement  and  the  by-law, 
from  doing  so  and  from  doing  or  causing  to  be  done  anything  to 
repeal  the  by-laws  of  the  company. 

In  delivering  judgment  affirming  the  order  of  a Divisional 
Court  {S.C.  (1908),  12  O.W.R.  919),  which  had  reversed  the 
judgment  of  the  trial  Judge  in  favour  of  the  plaintiff.  Osier, 
J.A.,  said:  ‘‘Even  if  it  be  competent  for  individuals  to  contract 
an  agreement  which,  after  the  incorporation  of  a company,  will 
have  the  effect  of  controlling  the  statutory  rights  and  powers 
of  its  members,  and  the  management  of  its  affairs  in  the  manner 
prescribed  by  law  and  by  the  terms  of  its  charter,  such  an 
agreement  ought  to  be  proved  in  the  clearest  and  most  satis- 
factory way,  and  should  not  readily  be  inferred  from  conflicting 
accounts  of  oral  statements  made  many  years  ago”  (1  O.W.N. 
at  p.  97,  14  O.W.R.  at  p.  834). 

But,  assuming  that  the  making  of  the  alleged  agreements 
has  been  established,  I am  of  opinion  that  they  afford  no  valid 
ground  for  the  refusal  of  the  appellants  to  register  the  transfer 
to  the  respondent. 

Apart  from  any  other  objection  to  their  validity,  there  was 
no  consideration  for  the  agreement  said  to  have  been  entered 
into  between  the  shareholders  and  the  company;  and  the  agree- 
ments of  the  shareholders,  inte?'  se,  in  my  opinion  did  not  attach 
to  the  shares  the  incident  of  non-transferability  without  the 
consent  of  all  the  shareholders ; and  the  only  remedy  for  a breach 
of  the  agreement  is  an  action  for  damages,  or,  in  the  case  of  a 
threatened  breach,  possibly  an  injunction  to  restrain  it. 

In  Buckley  on  Companies,  9th  ed.,  p.  35,  the  law  as  to  restric- 
tions upon  the  right  of  shareholders  to  transfer  their  shares  is 
thus  stated:  “In  the  absence  of  restrictions  in  the  articles  the 
shareholders  may  transfer  their  shares  without  any  consent. 
In  their  absence  the  directors  have  no  discretionary  power  of 
refusing  to  register  a transfer  bond  fide  made.”  And  this  state- 
ment is  supported  by  the  cases  cited  by  the  author.  And  again, 
p.  39,  it  is  said:  “In  construing  a clause  giving  directors  a 
discretionary  power  of  rejection,  it  is  necessary  to  bear  in  mind. 
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on  the  one  hand,  that,  apart  from  such  a clause,  the  right  of 
transfer  is  unlimited,  and,  on  the  other,  that  the  object  of  such 
a clause  is  the  protection  of  the  shareholders.” 

In  Borland's  Trustee  v.  Steel  Brothers  & Co.  Limited,  [1901] 
1 Ch.  279,  it  was  decided  by  Farwell,  J.,  that  provisions  in  a 
company’s  articles  of  association  compelling  a shareholder  at  any 
time  during  the  continuance  of  the  company  to  transfer  his 
shares  to  particular  persons  at  a particular  price  are  not  void 
as  repugnant  to  absolute  ownership  or  as  tending  to  perpetuity, 
and  it  was  said  by  the  learned  Judge  (p.  288)  that  a share  is 
‘'the  interest  of  a shareholder  in  the  company  measured  by  a 
sum  of  money,  for  the  purpose  of  liability  in  the  first  place,  and 
of  interest  in  the  second,  but  also  consisting  of  a series  of 
mutual  covenants  entered  into  by  all  the  shareholders  inter  se 
in  accordance  with  sec.  16  of  the  Companies  Act,  1862;”  and 
that  “the  contract  contained  in  the  articles  of  association  is 
one  of  the  original  incidents  of  the  share.” 

In  that  case  the  question  was,  whether  a provision  of  the 
articles  restricting  the  right  of  the  shareholders  to  transfer 
their  shares  was  binding  on  the  trustee  in  bankruptcy  of  a share- 
holder, and  it  was  held  that  it  was,  and  in  so  holding  Farwell, 
J.,  said  that  his  view  was  supported  by  Neiv  London  and 
Brazilian  Bank  v.  Broeklehank  (1882),  21  Ch.D.  302,  in  which 
it  was  decided,  in  the  case  of  a company  whose  articles  provided 
“that  the  company  should  have  a first  and  paramount  charge  on 
the  shares  of  any  shareholder  for  all  money  owing  to  the  com- 
pany from  him  alone  or  jointly  with  any  other  person  . . .,” 

that  the  shares  were  subjected  to  the  lien  in  their  inception  and 
as  one  of  their  incidents. 

The  case  of  an  agreement  between  intended  incorporators 
and  between  shareholders  after  incorporation,  in  my  opinion, 
stands  on  a footing  very  different  from  that  on  which  an  agree- 
ment contained  in  a company’s  articles  of  association  or  deed  of 
settlement  stands.  In  the  latter  case  the  agreement  forms  part 
of  the  very  constitution  of  the  company,  and  every  one  who  deals 
with  the  company  or  with  respect  to  shares  in  it  has  an  oppor- 
tunity of  examining  it;  while  in  the  former  it  is  a collateral 
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agreement  and  is  not  embodied  in  its  constitution,  and  such  a 
person  would  have  no  means  of  knowing  of  its  existence. 

To  hold  that  a purchaser  of  shares,  having  no  notice  of  the 
existence  of  such  an  agreement,  is  to  be  bound  by  it,  would  most 
seriously  and  unnecessarily,  I think,  hamper  dealings  in  shares, 
and  practically  make  it  impossible  for  any  one  to  buy  shares  in 
the  open  market  except  at  the  risk  of  finding  out  that  when  he 
presented  his  transfer  for  registration  he  acquired  nothing  by 
his  purchase  except  a right  of  action  against  his  vendor.  • 

If  the  law  were  as  it  is  contended  by  the  appellants  it  is, 
if  a group  of  shareholders  in  a company  were  to  agree  among 
themselves  not  to  sell  or  transfer  their  shares  without  the  con- 
sent of  all  the  members  of  the  group,  the  incident  of  non-assign- 
ability without  consent  would  at  once  be  attached  to  the  shares, 
and  any  one  buying  shares  from  the  members  of  the  group 
would  find  himself  in  the*  position  of  having  acquired  nothing 
except  a right  of  action  against  his  vendor,  unless  he  were 
fortunate  enough  to  succeed  in  getting  his  transfer  entered  upon 
the  books  of  the  company,  and  perhaps  even  in  that  case. 

On  the  other  hand,  if  it  is  desired  by  the  incorporators  of  a 
company  that  restrictions  should  be  placed  upon  the  right  of 
the  shareholders  to  transfer  their  shares,  it  would  be  a simple 
matter  to  have  a provision  of  that  nature  embodied  in  the  letters 
patent;  or,  if  it  were  desired  by  a group  of  shareholders  to 
keep  their  shares  ‘‘off  the  market,”  that  could  be  accomplished 
by  transferring  them  to  a trustee,  or,  as  I believe  is  sometimes 
done,  to  a holding  company. 

So  far  as  the  appellants’  contention  depends  on  the  by-law 
of  the  directors,  or  the  action  said  to  have  been  taken  at  the 
first  meeting  of  the  shareholders,  l^e  Good  and  Jacob  Y. 
t^hantz  Son  Co.  Limited,  23  O.L.R.  544,  which  is  binding  on 
this  Court,  is  conclusive  against  that  contention,  the  correspond- 
ing provisions  of  the  Ontario  Act  being  substantially  the  same  as 
the  provisions  of  the  Dominion  Act  which  were  in  question  in 
that  case.  In  addition  to  this,  there  is  the  further  difficulty 
tliat  the  terms  of  the  arrangement  said  to  have  been  made  at  the 
first  meeting  of  the  shareholders  were  not  put  into  the  form  of  a 


XXXI.] 


ONTAEIO  LAW  EEPOETS. 


87 


by-law  or  even  of  a resolution,  and,  as  I have  said,  no  record  of 
it  was  made  in  the  minute-book  of  the  appellants. 

In  the  view  I have  taken,  it  is  unnecessary  to  consider 
whether  the  effect  of  sec.  54  of  the  Ontario  Companies  Act,  2 
Geo.  V.  ch.  31,  is  not  to  render  invalid  the  by-law  relied  on. 
Sub-section  2 of  sec.  54  provides  that,  ‘^subject  to  section  56,  no 
by-law  shall  be  passed  which  in  any  way  restricts  the  right  of  a 
holder  of  paid-up  shares  to  transfer  the  same,  but  nothing  in 
this  section  shall  prevent  the  regulation  of  the  mode  of  transfer 
thereof.  ’ ’ 

Nor  is  it  necessary  to  consider  whether  In  re  McKain  and 
Canadian  Birkheck  'Co.  (1904),  7 O.L.E.  241,  was  rightly  de- 
cided, although,  if  rightly  decided,  it  is  conclusive  against  the 
appellants,  upon  the  ground  that  the  respondent  was  a 
purchaser  of  the  share  for  value  without  notice  of  the  restric- 
tion said  to  have  been  imposed  upon  the  right  of  Wheeler  to 
transfer  it,  and  was,  therefore,  entitled  to  have  the  transfer  to 
him,  when  presented,  as  it  was,  in  due  form,  entered  on  the 
books  of  the  appellants. 

The  form  of  the  order  made  by  my  brother  Lennox  is  open  to 
objection.  It  should  be  that  the  appellants  ‘'do  forthwith  upon 
presentation  of  the  transfer  of  the  one  share  standing  in  the 
name  of  J.  A.  Wheeler,  from  him  to  the  respondent,  enter  it  or 
cause  it  to  be  entered  in  the  proper  book  of  the  appellants,  and 
do  issue  to  the  respondent  a certificate  in  accordance  with  the 
provisions  of  sec.  52  of  the  Act  2 Geo.  V.  ch.  31;”  and,  with 
that  variation,  I would  affirm  the  order  and  dismiss  the  appeal 
with  costs. 
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[APPELLATE  DIVISION.] 

Re  Rabinovitch  and  Booth. 

Landlord  and  Tenant — Overholding  Tenant — Tenancy  from  Year  to  Year 
upon  Terms  of  Expired  Lease — Provision  for  Determination  of  Ten- 
ancy hy  Notice — Consistency  toith  New  Tenancy — Benefit  Passing  to 
Assignee  of  Reversion — Landlord  and  Tenant  Act,  2 Geo.  V.  ch.  37, 
sec.  5 Time  for  Giving  Notice — ^‘At  the  End  of  any  one  Month.'” 

Upon  an  appeal  by  the  tenants  from  an  order  of  a County  Court  Judge, 
made  under  the  provisions  of  Part  III.  of  the  Landlord  and  Tenant  Act, 
1 Geo.  V.  ch.  37,  relating  to  overholding  tenants,  directing  the  issue  of 
a writ  of  possession  to  place  the  landlord,  the  respondent,  in  possession 
of  the  demised  premises,  it  appeared  that  the  appellants  had  been  in 
possession  under  a lease  for  one  year  from  G.,  who  had  assigned  the  re- 
version to  the  respondent;  that  the  term  had  expired,  and  the  appel- 
lants had  held  over  and  continued  to  pay  rent  in  accordance  with  the 
terms  of  the  lease,  and  it  was  not  disputed  that  they  had  become  tenants 
from  year  to  year  of  the  respondent  upon  the  terms  of  the  lease  so  far 
as  they  were  not  inconsistent  with  the  new  tenancy:  — 

Held,  that  a provision  in  the  lease  for  its  determination  “at  the  end  of 
any  one  month,”  by  either  party  giving  to  the  other  one  month’s  notice, 
was  not  inconsistent  with  the  new  tenancy. 

Review  of  the  authorities. 

Held,  also,  that  the  respondent,  as  assignee  of  the  reversion,  was  entitled 
to  the  benefit  of  the  provision  for  determining  the  lease:  sec.  5 of  the 
Landlord  and  Tenant  Act. 

Roe  d.  Bamford  V.  Hayley  (1810),  12  East  464,  followed. 

Held,  also,  that  the  words  “at  the  end  of  any  one  month”  meant  at  the  end 
of  any  month  of  the  tenancy. 

And  the  order  appealed  against  was  afiirmed. 

An  appeal  hy  the  tenants  from  an  order  of  the  Judge  of  the 
County  Court  of  the  County  of  Dutferin,  under  the  provisions 
ot  Part  III.  of  the  Landlord  and  Tenant  Act,  1 Geo.  V.  ch.  37, 
relating  to  overholding  tenants,  directing  the  issue  of  a writ  of 
possession  to  the  Sheriff  of  the  County  of  Dutferin  commanding 
him  forthwith  to  place  the  landlord  (the  respondent)  in  posses- 
sion of  the  demised  premises. 

February  26.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

W.  M.  Douglas,  K.C.,  and  W.  J.  L.  McKay,  for  the  appel- 
lants, referred  to  sec.  5 of  the  Landlord  and  Tenant  Act,*  and 

*5.  Rent  reserved  by  a lease,  and  the  benefit  of  every  covenant  or 
])rovision  therein  contained,  having  reference  to  the  subject-matter  thereof, 
and  on  the  lessee’s  ])art  to  be  observed  or  j)erformed,  and  every  condi- 
tion of  re-entry  and  other  condition  tlierein  contained  shall  be  annexed 
and  incident  to,  and  sball  go  with  the  reversionary  estate  in  the  land 
or  in  any  ])art  theieof,  immediately  ex])ectant  on  the  term  granted  by 
the  lease,  notwithstanding  severance  of  that  reversionary  estate,  and 
shall  be  capable  of  ludiig  recovered,  received,  enforced  and  taken  advantage 
of,  by  any  person  from  time  to  time  entitled,  subject  to  the  term,  to 
the  income  of  the  whole  or  any  ])art.  as  the  case  may  require,  of  the 
land  leased. 
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to  the  notice  given  by  the  respondent  to  the  appellants  on  the 
7th  October,  1913,  and  argued  that  the  provision  in  the  lease 
for  its  termination  on  one  month’s  notice  did  not  enure  to  the 
benefit  of  a purchaser  from  the  lessor.  They  also  contended  that 
the  provision  in  the  lease  for  its  termination  was  not  consistent 
with  the  new  tenancy;  and  also  that  the  words  ‘‘at  the  end  of 
any  one  month”  meant  “at  the  end  of  any  calendar  month,” 
and  not  ‘ ‘ at  the  end  of  any  month  of  the  tenancy.  ’ ’ 

A.  A.  Hughson  and  H.  H.  Shaver,  for  the  landlord,  the  re- 
spondent, referred  to  Dougal  v.  McCarthy,  [1893]  1 Q.B.  736, 
740;  Morgan  v.  William  Harrison  Limited,  [1907]  2 Ch.  137; 
Bridges  v.  Potts  (1864),  17  C.B.N.S.  314;  Thomas  v.  Packer 
(1857),  1 H.  & N.  669;  Roe  d.  Bamford  v.  Hayley  (1810),  12 
East  464;  Wyatt  v.  Cole  (1877),  36  L.T.N.S.  613;  Kelly  v.  Pat- 
terrson  (1874),  L.R.  G.C.P.  681 ; Doe  d.  Lynde  v.  Merritt  (1846), 
2 U.C.R.  410;  Buckworth  v.  Simpson  (1835),  1 Cr.  M.  & R.  834. 

Douglas,  in  reply,  cited  looker  v.  Smith  (1857),  1 H.  & N. 
732;  Doe  d.  Pitcher  v.  Donovan  (1809),  1 Taunt.  555. 

March  9.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O.  : — This  is  an  appeal  by  the  tenants  from  an 
order  dated  the  5th  December,  1913,  made  by  the  Judge  of  the 
County  Court  of  the  County  of  Dufferin,  under  the  overhold- 
ing tenant  provisions  of  the  Landlord  and  Tenant  Act. 

Fanny  Gottesman  was  the  owner  of  the  property  in  question 
(an  hotel  in  the  town  of  Orangeville  and  the  furniture  in  it), 
and  she  and  her  husband,  on  the  12th  day  of  April,  1912,  de- 
mised the  property  to  the  appellants  by  a lease  dated  on  that 
day. 

The  lease  is  made  under  the  Short  Forms  of  Leases  Act,  is 
for  a term  of  one  year  to  be  computed  from  the  12th  April,  1912, 
and  contains  the  provisions  of  the  short  form  set  out  in  the  Act, 
and  some  other  provisions,  among  which  are  the  following: 
“And  it  is  declared  and  agreed  that  either  party  shall  liave 
power  to  terminate  this  tenancy  at  tlie  end  of  any  one  month 
by  giving  to  the  other  one  month’s  notice  to  that  effect,  and 
on  sucli  notice  being  given  said  tenancy  shall  be  terminated  in 
•the  same  manner  as  if  the  original  demise  had  ended  at  said 
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date,  and  will  at  the  end  of  the  term  give  up  and  deliver  to  the 
lessors  all  the  furniture,  goods  and  chattels  delivered  by  the 
lessors  to  the  said  lessees  under  this  agreement  and  in  good  con- 
dition or  equal  to  the  present  condition.  ’ ’ 

By  deed  dated  the  day  of  November,  1912,  Fanny 

Gottesman  conveyed  to  the  respondent  the  hotel  property;  and 
on  the  10th  December,  1912,  she  and  her  husband  gave  to  the 
appellant  J.  E.  Booth  written  notice  that  they  had  sold  the 
property  and  its  contents  to  the  respondent  and  requesting  him 
to  send  the  rent  from  the  12th  instant  to  the  respondent. 

Acting  upon  this  notice,  the  appellants  paid  the  rent  which 
fell  due  after  the  date  mentioned  in  it,  except  the  rent  for  the 
first  month,  which  was  paid  to  Gottesman  and  by  him  to  the 
respondent,  to  the  respondent,  and  continued  to  pay  rent  to  him 
at  the  rate  stipulated  up  to  the  12th  November,  1913. 

On  the  7th  October,  1913,  the  respondent  gave  to  the  appel- 
lants a written  notice  stating  that  the  respondent,  as  owner  of 
the  Queen’s  Hotel  property,  leased  by  them  from  Nathan 
Gottesman  and  Fanny  Gottesman,  by  lease  dated  the  12th  April, 
1912,  gave  them  notice  that  he'  would  require  full  and  free  pos- 
session of  the  property  on  the  12th  November,  1913,  and  stat- 
ing also  that  he  gave  them  notice  pursuant  to  the  terms  of  the 
lease ; and,  the  appellants  having  refused  to  give  up  possession 
as  demanded,  the  proceedings  which  resulted  in  the  order  ap- 
pealed from  being  made  were  taken. 

Apart  from  the  question  as  to  an  agreement  alleged  to  have 
been  made  by  the  appellants  with  the  respondent  to  give  up 
possession  of  the  property,  as  to  which  no  evidence  was  given, 
l)ecause  it  was  held  by  the  learned  Judge  to  be  inadmissible, 
the  facts  are  not  in  dispute. 

That  the  appellants  held  over  after  the  termination  of  the 
lease  and  continued  to  pay  rent  in  accordance  with  the  terms 
of  it,  is  not  disputed,  nor  is  it  disputed  that  the  result  of  this 
was  that  the  api)el hints  became  tenants  from  year  to  year  of 
the  respondent  upon  the  terms  of  the  lease  so  far  as  they  are 
not  inconsistent  witli  the  new  tenancy. 

That  the  provision  of  the  lease  for  its  termination  is  not 
inconsistent  with  the  new  tenancy  was  the  view  of  the  learned 
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Judge ; but  it  is  contended  by  the  appellants  that  his  conclusion 
was  erroneous. 

I am  of  opinion  that  the  learned  Judge  came  to  the  right 
conclusion. 

In  In  re  Threlfall  (1880),  16  Ch.D.  274,  it  was  laid  down 
(pp.  281-2)  that  the  parties  to  a tenancy  from  year  to  year  may 
agree  that  it  ‘^may  be  determined  on  whatever  notice  they 
like;”  and  in  King  v.  Eversfield,  [1897]  2 Q.B.  475,  481,  it  was 
said  by  Rigby,  L.J.  (p.  481),  that  In  re  Threlfall  is  ‘‘a  clear 
authority  that  a stipulation  for  a three  months’  notice  to  quit 
is  not  inconsistent  with  a yearly  tenancy.” 

In  Dixon  v.  Bradford  a^id  District  Railway  Servants’  Coal 
Supply  Society,  [1904]  1 K.B.  444,  followed  in  Lewis  v.  Baker, 
[1905]  2 K.B.  576,  [1906]  2 K.B.  599,  the  tenancies,  though 
determinable  on  three  months’  notice,  were  held  to  be  yearly 
tenancies. 

In  Bridges  v.  Potts,  17  C.B.N.S.  314,  it  was  held  that  under 
the  terms  of  the  agreement  the  tenant  might  put  an  end  to  it  on 
six  months’  notice  to  expire  at  any  time,  without  regard  to  the 
ordinary  rule  for  determining  a tenancy  from  year  to  year  at 
the  expiration  of  the  current  year.  Erie,  C.J.,  in  delivering 
judgment,  pointed  out  (p.  330)  that  the  interest  of  the  tenants 
was  in  reality  a tenancy  from  year  to  year,  subject  to  the  terms 
of  the  agreement  so  far  as  they  were  applicable  to  a tenancy 
from  year  to  year;  and,  if  Mr.  Douglas’s  contention  were  well- 
founded,  the  provision  as  to  the  tenant  putting  an  end  to  the 
tenancy  at  any  time  should  not  have  been  given  effect  to,  be- 
cause it  was  inconsistent  with  the  term  as  to  determining  the 
tenancy  which  is  implied  in  the  case  of  yearly  tenancies. 

See  also  Thomas  v.  Packer,  1 II.  & N.  669,  in  which  it  was 
held  that  a proviso  in  a lease  for  re-entry  on  payment  of  rent 
i.s  a condition  which  attaches  to  the  yearly  tenancy  created  by 
the  tenant  holding  over  and  i)aying  rent  after  the  expiration  of 
the  lease. 
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Tooker  v.  Smith,  1 II.  & N.  732,  is  an  illustration  of  a term 
inconsistent  with  a yearly  tenancy.  In  that  case  an  agreement 
for  a lease  of  a farm  contained  a stipulation  that  the  tenancy 
should  continue  until  after  two  years’  notice  to  quit  had  been 
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given,  and  the  tenant  had  occupied  the  farm  and  paid  rent  for 
some  years,  but  no  lease  had  been  executed.  It  was  held  that  it 
could  not  be  implied  that  the  stipulation  as  to  the  two  years’ 
notice  to  quit  was  one  of  the  terms  under  which  the  tenant 
held.  The  notice  provided  for  in  this  lease  was  manifestly 
not  only  inconsistent  with  but  repugnant  to  a yearly  tenancy. 

Doe  d.  Warner  v.  Browne  (1807),  8 East  165,  is  another 
illustration.  In  that  case  it  was  said  that  it  is  entirely  repug- 
nant to  the  nature  of  a tenancy  from  year  to  year  that  the 
option  of  determining  it  should  rest  solely  with  the  tenant. 

It  was  also  contended  that  the  respondent,  as  assignee  of 
the  reversion,  was  not  entitled  to  the  benefit  of  the  provision  for 
determining  the  lease ; but  that  contention  is  not,  in  my  opinion, 
well-founded.  Section  5 of  the  Landlord  and  Tenant  Act  is 
wide  enough  to  embrace,  and,  in  my  opinion,  does  embrace,  that 
provision  of  the  lease,  and  the  benefit  of  it  was,  in  the  language 
of  the  section,  ‘‘annexed  and  incident  to”  and  went  “with  the 
reversionary  estate  in  the  land  . . . immediately  expectant 

on  the  term  granted  by  the  lease.” 

In  Roe  d.  Bamford  v.  Hayley,  12  East  464,  the  lease,  which 
was  for  twenty-one  years,  contained  a proviso  that,  if  either  of 
the  parties  should  be  desirous  to  determine  it  in  seven  or  four- 
teen years,  it  should  be  lawful  for  either  of  them,  his  executors 
or  administrators,  so  to  do  upon  twelve  months’  notice  to  the 
other  of  them,  his  heirs,  executors  or  administrators,  and  it  was 
held  that  the  proviso  extended  by  reasonable  intendment  to 
the  devisee  of  the  lessor  who  was  entitled  to  the  rent  and  re- 
version. 

It  was  argued  in  that  case  that,  as  the  proviso  gave  no 
power  in  terms  but  to  the  parties,  their  executors  or  admin- 
istrators, it  did  not  warrant  a notice  by  the  devisee,  but  Lord 
Ellenborough,  €.J.,  said  (pp.  468-9):  “The  olvject  of  such  a 
proviso  manifestly  is  that  the  inheritance  should  not  be  bound 
on  the  one  hand  against  the  will  of  the  persons  to  whom  the 
inheritance  belongs;  and  that,  on  the  other  hand,  the  lessee 
and  those  claiming  under  him  should  not  be  bound  against 
their  will ; but  that  in  all  instances  the  parties  interested,  who- 
soever they  might  be,  should  have  power  to  give  the  necessary 
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notice  for  this  purpose.  The  intention  was  not  to  give  a col- 
lateral power,  to  be  exercised  by  a stranger,  but  to  annex  certain 
privileges  to  the  term  and  to  the  reversion,  to  pass  with  such 
term  and  with  such  reversion  respectively,  and  to  be  exercised 
by  the  persons,  whosoever  they  might  be,  to  whom  such  term  or 
reversion  should  come.  The  right  respects  the  interest  demised ; 
and,  according  to  the  rules  which  ascertain  whether  a covenant 
is  to  be  deemed  to  run  with  the  land  or  not,  would  be  con- 
sidered as  annexed  to  the  reversion  on  the  one  hand,  and  to 
the  term  on  the  other.” 

It  was  further  contended  on  behalf  of  the  appellants  that 
the  words  ^‘at  the  end  of  any  one  month”  mean  at  the  end  of 
any  calendar  month,  and  not  at  the  end  of  any  month  of  the 
tenancy,  but  I am  not  of  that  opinion.  The  rent  reserved  by 
the  lease  is  payable  monthly  in  advance,  and  it  is  much  more 
probable  that  the  contracting  parties  intended  that  the  lease 
might  be  terminated  at  the  end  of  any  month  of  the  tenancy 
than  that  the  intention  was  that  it  might  be  terminated  at  the 
end  of  any  calendar  month  during  the  term,  especially  as  the 
lease  contains  no  provision  for  the  apportionment  of  the  rent, 
which,  if  the  latter  contention  were  adopted,  would  be  necessary 
whenever  the  right  to  determine  the  tenancy  was  exercised. 

Upon  the  whole,  I am  of  opinion  that  the  appeal  fails  and 
should  be  dismissed  with  costs. 
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Page  and  Jacques  v.  Clark. 


Vendor  and  Purchaser — Gowcealment  of  Identity  of  Purchaser — Evidence — 
Finding  of  Fact  of  Trial  Judge  Based  on  View  as  to  Credibility  of 

Witnesses — Reversal  by  Appellate  Tribunal — Damages Forfeiture 

of  Deposit  on  Sale  Agreement. 


Where  it  is  known  to  an  intending  purchaser  that  the  owner  of  the  pro- 
perty which  it  is  desired  to  purchase  will  not  sell  to  him,  or  will  pro- 
l ably  demand  a larger  price  if  his  identity  is  known,  and  the  question 
of  the  person  who  is  to  purchase  thus  becomes  an  element  in  the  pos- 
sible contract,  the  concealment  of,  and  d fortiori  misrepresentation  as 
to,  the  identity  of  the  purchaser,  will  justify  the  vendor  in  refusing  to 
carry  out  an  agreement  for  sale  made  with  this  purchaser’s  represent- 
ative. 

Gordon  v.  Street,  [1899]  2 Q.B.  641,  and  Archer  v.  Stone  (1898),  78  L. 
T.R.  34,  discussed  and  applied. 

While  ordinarily  an  appellate  Court  is  not  justified  in  reversing  a find- 
ing of  fact  based  upon  the  credit  given  to  the  witnesses,  the  Appellate 
Division  in  this  case,  being  of  opinion  that  in  arriving  at  the  adverse 
finding  collateral  evidence  affecting  the  trial  Judge’s  view  of  a wit- 
ness’s credibility  had  been  improperly  admitted,  reversed  the  finding. 
The  purchasers’  action  for  specific  performance  of  an  agreement  was, 
affirming  in  the  result  the  judgment  of  Lennox,  J.,  on  other  grounds, 
dismissed;  but  it  was  held,  in  this  reversing  the  judgment,  that,  as  no 
actual  damage  had  been  proved,  the  vendor,  though  justified  in  refusing 
to  carry  out  the  agreement  because  of  the  concealment  of  the  purchaser’s 
identity,  was  not  entitled  to  forfeit  or  retain  as  damages  the  deposit 
paid  to  him  when  the  agreement  for  sale  was  made. 

Action  for  specific  performance  of  an  agreement  dated  the 
28th  October,  1912,  by  which  the  defendant  agreed  to  sell  to  the 
plaintiff  Jacques  a farm  in  the  township  of  Sandwich  West  for 
$13,300,  and  which  was  assigned  by  the  plaintiff  Jacques  to  the 
plaintiff  Page,  by  deed  dated  the  6th  January,  1913. 


May  28,  1913.  The  action  was  tried  before  Lennox,  J.,  with- 
out a jury,  at  Sandwich. 

E.  D.  Armour,  K.C.,  and  A.  R.  Bartlet,  for  the  plaintiffs. 

E.  S.  Wigle,  K.C.,  for  the  defendant. 

October  13,  1913.  Lennox,  J. : — The  plaintiffs  are  not  en- 
titled to  specific  performance  or  damages.  If  T could  find  that 
there  was  an  arrangement  honestly  l)i*ought  about  l)y  the  plain- 
tiffs for  the  defendant  to  sell  his  farm,  I would  probably  come 
to  the  conclusion  that  it  was  not  to  become  an  enforceable  con- 
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tract  until  William  Parker  signed  it.  That  has  not  been  done ; 
but  my  decision  is  not  based  upon  this,  nor  upon  the  argument 
as  to  the  non-assignability  of  an  option  {Harris  v.  Robinson 
(1892) , 21  S.C.E.  390,  402) , important  as  these  objections  may  be. 

I give  judgment  for  the  defendant  upon  the  broad  ground  that 
the  plaintiffs  are  not  entitled  to  any  assistance  from  the  Court, 
because  the  so-called  contract  was  induced  by  fraudulent  mis- 
representations of  the  plaintiffs  and  their  agent,  knowingly  made 
to  the  defendant,  and  in  pursuance  of  a fraudulent  scheme.  I 
find  that  the  representations  were  material  and  were  ignorantly 
accepted  and  acted  upon  by  the  defendant  as  true. 

It  is  true  that  the  plaintiff  Page  did  not  appear  in  the  matter 
— he  had  good  reasons  for  not  doing  so — and  both  he  and  his  soli- 
citor, Mr.  Healy,  studiously  avoided  disclosing  to  the  defendant 
that  Page  had  already  an  assignment  of  Eobinet’s  interest  in  the 
syndicate  agreement. 

Adhelme  Jacques  is  described  in  the  statement  of  claim  as  a 
gentleman  residing  in  the  township  of  Sandwich  West,  and  so 
within  easy  reach  of  the  court-house ; yet,  although  flagrant  dis- 
honesty on  the  part  of  this  plaintiff  in  obtaining  the  contract 
was  charged  both  in  the  pleadings  and  in  the  evidence  at  the 
trial,  he  did  not  go  into  the  witness-box  to  explain  or  deny.  The^ 
other  visible  actor  in  the  transaction  was  Mr.  Healy,  the  con- 
fidential friend  and  business  associate  of  the  defendant;  and  it 
is  to  be  regretted  that  he  allowed  himself  to  become  solicitor  for 
and  agent  of  the  plaintiff  Page  in  a transaction  which  he  knew 
was  not  what  it  appeared  to  be,  and  this  without  divulging  his 
change  of  attitude  to  the  defendant.  Page  did  not  give  evid- 
ence either,  but  that  is  perhaps  not  significant. 

I am  satisfied  that  the  defendant’s  evidence  is  substantially 
true;  and  I feel  compelled  to  give  credit  to  it  where  it  conflicts 
with  the  evidence  of  Mr.  Healy.  All  the  main  statements  of  fact 
in  paragraphs  4,  5,  6,  and  7 of  the  statement  of  defence  are,  in 
my  opinion,  well  borne  out  by  the  evidence  at  the  trial. 

The  defendant  counterclaims,  and  claims  to  retain  the  .f200 
deposit  as  damages.  If  the  conclusions  I have  i-eached  am  well- 
founded,  the  plaintiffs  ought  not  to  have  the  assistance  of  the 
Court  to  get  back  their  money.  I think,  too,  that  the  defendant. 
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by  the  delay,  the  tying  up  of  his  property,  and  the  disorganisa- 
tion of  his  plans,  has  sustained  actual  damage  to  this  amount  or 
more.  I,  therefore,  direct  that  the  money  paid  be  forfeited  to 
the  defendant  as  damages. 

The  agreement  in  question  will  be  set  aside  and  delivered  up 
to  be  cancelled  and  the  registration  thereof  vacated. 

Beckman  v.  Wallace  (1913),  29  O.L.R.  96  (Appellate  Divi- 
sion), may  be  referred  to. 

The  action  will  be  dismissed  with  costs. 


The  plaintiffs  appealed  from  the  judgment  of  Lennox,  J, 


January  29.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

E.  Z>.  Armour,  K.C.,  and  F.  D.  Davis,  for  the  appellants, 
argued  that  the  contract  was  not  conditional;  and,  on  the  ques- 
tion of  the  rights  of  third  parties,  the  election  to  treat  an  in- 
strument as  void  or  voidable  affects  not  only  the  parties  but 
outside  persons  as  well : Reid  v.  London  and  Staffordshire  Fire 
Insurance  Co.  (1883),  53  L.J.N.S.  Ch.  351;  Serjeant  v.  Nash 
Field  (&  Co.,  [1903]  2 K.B.  304.  Where  there  has  been  such  an 
election,  it  must  be  unequivocal:  Jones  v.  Carter  (1846),  15  M. 
& W.  718,  referred  to  in  1 Sm.  L.C.  11th  ed.,  p.  45.  The  trial 
Judge’s  findings  as  to  misrepresentations  are  not  sustained  by 
the  evidence. 

E.  S.  Wigle,  K.C.,  for  the  defendant,  the  respondent,  argued 
upon  the  question  of  fact  that  there  was  misrepresentation  by 
the  plaintiffs  and  their ‘agent  to  the  defendant,  and  referred  to 
McGuire  v.  Graham  (1908),  16  O.L.R.  431,  at  p.  435,  where  the 
following  passage  is  cited  from  Lord  0 ’Hagan’s  judgment  in 
McPherson  v.  Watt  (1877),  3 App.  Gas.  254,  at  p.  266:  ‘‘Though 
there  has  been  the  fullest  information,  the  most  disinterested 
counsel,  and  the  fairest  price,  if  the  purchase  be  made  covertly, 
in  the  name  of  another  without  communication  of  the  fact  to  the 
vendor,  the  law  condemns  and  invalidates  it  utterly.”  On  the 
question  of  misrepresentation,  see  Kerr  on  Fraud  and  Mistake, 
4th  ed.,  p.  60;  and  see  Harris  v.  Rohinson,  21  S.C.R.  390,  at  p. 
397. 
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Armour,  in  reply,  urged  that  in  any  event  the  damages  al- 
lowed upon  the  counterclaim  were  excessive;  and,  on  the  ques- 
tion of  election,  he  referred  to  Morrison  v.  Universal  Marine  In- 
surance Co.  (1873),  L.E.  8 Ex.  197,  at  p.  203. 

March  9.  Meredith,  C.J.O.  : — This  is  an  appeal  by  the 
plaintiffs  from  the  judgment  dated  the  13th  October,  1913,  which 
was  directed  to  be  entered  by  Lennox,  J.,  after  the  trial  before 
him,  sitting  without  a jury,  at  Sandwich,  on  the  28th  May,  1913. 

The  appellants  sue  for  specific  performance  of  an  agreement 
dated  the  28th  October,  1912,  by  which  the  respondent  agreed  to 
sell  to  the  appellant  Jacques  a farm  in  the  township  of  Sand- 
wich West  for  $13,300,  and  which  was  assigned  by  Jacques  to 
the  appellant  Page,  by  deed  dated  the  6th  January,  1913. 

By  his  statement  of  defence  the  respondent  alleges  that  it  was 
represented  to  him  by  A.  F.  Healy,  a solicitor,  that  the  United 
States  Steel  Company  intended  to  establish  a plant  in  the  township 
of  Sandwich  West,  in  the  vicinity  of  the  respondent’s  farm,  and 
that  the  respondent  was  induced  to  enter  into  an  agreement 
dated  the  9th  September,  1909,  which  is  afterwards  referred  to 
as  ‘^the  syndicate  agreement,”  with  Jules  Eobinet,  William 
Parker,  and  Healy,  by  which  it  was  agreed  that  the  respondent ’s 
farm  should  be  subdivided  into  lots  and  placed  upon  the  market 
for  sale,  and  that  the  appellants  had  knowledge  of  the  agree- 
ment (para.  3)  ; that  nothing  was  done  under  it,  except  that  a 
survey  of  the  farm  was  made  and  stakes  were  planted;  that 
the  plan  was  not  registered;  that  no  sales  were  made;  that  the 
respondent  had  been  deprived  of  the  use  of  the  farm;  that 
Healy,  pretending  to  be  acting  in  the  interest  of  the  respondent, 
but  in  reality  acting  on  behalf  of  the  appellant  Page  and  him- 
self, on  or  about  the  23rd  October,  1912,  ‘‘falsely  represented 
to  the”  respondent  “that  the  said  steel  plant  {sic)  had  aban- 
doned all  thought  of  establishing  its  plant  in  the  township  of 
Sandwich  West;”  and  that  he  “was  anxious  to  obtain  what 
money  he  had  spent  in  the  subdivision  of  the  said  farm,  and  that 
also  Jules  Eobinet,  who  was  associated  with  him,  was  anxious  to 
obtain  his  money,  and  that  he  had  obtained  a purchaser  for  the 
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farm  in  the  person  of  the  plaintiff  A.  Jacques,  who  wanted  the 
farm  for  his  son  for  farming  and  gardening  purposes,  and  that 
he  was  willing  to  give  $13,300  for  the  same,  urging  that  it  was  all 
it  was  worth  for  farming  purposes”  (para.  4)  ; that  on  or  about 
the  24th  October,  1912,  Healy,  accompanied  by  J acques,  went  to 
the  farm,  and  again  represented  to  the  respondent  that  Jacques 
was  purchasing  the  farm  ‘ ‘ for  himself,  and  intended  to  place  his 
sons  thereon,  and  that  no  one  else  was  interested  in  the  said  pur- 
chase ; ’ ’ and  that  Healy  again  represented  that  ^ ^ the  steel  plant 
was  not  coming  to  Sandwich,”  and  that  the  respondent  ‘‘had 
better  sell  for  the  price  mentioned,  as  it  could  only  be  valued  at 
farming  prices;”  and  that  the  respondent,  “relying  upon  these 
representations,  entered  into  the  contract”  sued  on  (para.  5)  ; 
that  Jacques  had  conspired  with  the  appellant  Page  to  obtain  the 
agreement,  and  they  were  acting  on  the  latter’s  behalf  when  the 
agreement  was  made,  and  the  money  paid  to  the  respondent  on 
the  execution  of  the  agreement  was  the  money  of  Page,  and 
Jacques  never  intended  to  purchase  for  himself,  but  was  acting 
solely  for  Page,  “in  pursuance  of  an  agreement  previously 
made”  (para.  6)  ; that  the  appellants  and  Healy  knew  that  the 
respondent  would  not  sell  to  Page,  as  he  had  before  refused  to 
let  him  have  any  interest  in  the  syndicate  agreement,  and  that 
“Jacques  and  his  agent  Healy,  knowing  this  fact,  entered  into 
a conspiracy  with  Page,  intending  to  misrepresent  the  facts  to 
the”  respondent,  “and  obtain  the  contract  of  sale  . . . well 

knowing  that,  if  the  name  of  Page  was  mentioned  to  the”  re- 
spondent, “no  contract  could  be  made  with  him”  (para.  7)  ; 
that  the  syndicate  agreement  was  registered,  and  that  the  ap- 
pellants knew  of  its  registration,  ‘ ‘ but  it  was  represented  to  the  ’ ’ 
respondent  “that  a release  would  be  obtained  from  Robinet 
and  Parker,”  and  “Healy  would  release  all  his  interest  in  the 
said  lease  (sic),  on  receipt  of  the  amount  mentioned  in  the 
agreement  of  the  24th  October,  1912,  but  Healy  had  not  obtained 
the  I’elease  of  Parker,  and  Robinet,  who  joined”  in  that  agree- 
ment, had  already  on  that  date  assigned  his  interest  in  the  syndi- 
cate agreement  to  the  appellant  Page,  without  the  knowledge  of 
the  respondent;  and  that  this  was  brought  about  by  Page,  “for 
the  purpose  and  with  the  intent  of  obtaining  the  property  of  the 
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defendant,  well  knowing  that  he  could  not  otherwise  obtain  it 
if  it  were  known  that  he  were  the  purchaser’’  (para.  8)  ; that  the 
syndicate  agreement,  the  assignment  of  it,  and  the  agreement 
sued  on,  had  all  been  registered,  and  that  the  respondent  ‘‘has 
been  deprived  of  the  use  and  benefit  of  his  farm,  and  has  suf- 
fered damage  by  reason  of  the  wrongful  acts  of  the  plaintiffs  as 
alleged  herein”  (para.  9)  ; that  the  appellants,  through  the  mis- 
representation and  fraud  alleged,  “well  knowing  that  the  facts 
as  represented  to  the  defendants  (sic)  were  untrue,  but  made 
with  the  intention  of  inducing  him  to  enter  into  the  contract 
sued  upon,  and  by  conspiracy,  intending  to  obtain  the  property 
of  the  defendant,  did  obtain  said  contract,  and  the  defendant 
has  suffered  damage  by  reason  thereof;”  and  the  respondent 
counterclaimed  for  damages  for  the  misrepresentations,  fraud, 
and  conspiracy  alleged,  and  to  retain  the  money  received  by  him 
on  account  of  the  purchase-price  as  damages  (paras.  10  and  11). 

The  syndicate  agreement,  besides  providing  for  the  survey 
into  lots  of  the  respondent’s  farm,  provides  that  Parker,  Robinet, 
and  Healy  shall  advance  all  money  necessary  for  procuring  the 
plan  of  the  property  and  other  preliminary  expenses,  and  that 
the  proceeds  of  the  sales,  after  expending  what  was  necessary 
to  release  lots  from  the  mortgage  on  the  farm,  shall  be  paid  to 
the  respondent  “up  to  the  amount  of  $10,000,  less  any  amount 
needed  for  expenses,  and  less  any  amounts  that  may  have  been 
advanced  to  him  by  the  other  members  of  the  syndicate,”  and 
that  each  member  of  the  syndicate  shall  receive  one-quarter  of 
the  proceeds  of  the  sales  in  excess  of  $10,000  “after  all  expenses 
paid.”  The  agreement  also  provides  that  all  the  members  of 
the  syndicate  shall  do  everything  possible  to  “help  sell  all  the 
property  and  to  be  paid  nothing  for  services ; ’ ’ that  the  respond- 
ent was  to  assist  the  engineer  in  surveying  the  property;  and 
that  Healy  should  act  as  secretary  without  pay  except  the  ordin- 
ary charges  for  drawing  deeds  as  solicitor  for  the  syndicate. 

The  syndicate  agreement  contains  other  provisions  to  which 
it  is  not  necessary  to  refer,  and  it  excepts  from  it  a lot  to  be 
reserved  by  the  respondent,  where  his  house  stands,  having  a 
frontage  on  the  Malden  road  of  270  feet  by  a depth  of  500  feet. 
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The  agreement  sued  on,  besides  providing  for  the  sale  of  the 
farm  to  Jacques,  contains  a provision  in  these  words:  ‘‘And  we, 
Jules  Robinet,  A.  F.  Healy,  and  William  Parker,  having  an 
agreement  with  David  Clarke  registered  against  the  lands  here- 
inafter described,  hereby  agree  to  sign  a release  of  the  same  at 
any  time  on  being  paid  the  following  amounts:  Jules  Robinet, 
$47 ; A.  F.  Healy,  $404;  and  William  Parker,  $404.’’ 

The  agreement  is  under  seal,  and  is  signed  by  the  respondent 
and  Robinet  and  Healy,  but  not  by  Parker. 

This  action  was  begun  on  the  2nd  May,  1913,  and  on  the  3rd 
day  of  the  previous  February  an  action  was  commenced  by  the 
respondent  against  Robinet  and  Healy  to  compel  them  to  release 
their  rights  under  the  syndicate  agreement. 

The  two  actions  came  on  for  trial  at  the  May  sittings  at 
Sandwich ; and,  according  to  the  stenographer ’s  notes,  this  action 
was  tried  on  the  28th  and  the  other  action  on  the  28th  and  29th, 
although  from  what  is  noted  of  the  proceedings  it  would  appear 
that  the  other  action  was  tried  first. 

By  his  statement  of  claim  in  the  other  action,  the  respondent 
alleges  the  making  of  the  syndicate  agreement,  which  is  set  out  in 
full ; that  the  farm  was  never  placed  upon  the  market  for  sale ; 
that  the  defendants  ‘ ‘ claim  to  have  expended  some  money  under 
and  by  authority  of”  the  agreement;  and  that  on  or  about  the 
14th  October,  1912,  they  agreed  with  the  respondent  to  release 
their  claims,  “for  the  consideration  as  follows,  to  the  said  Jules 
Robinet  $47,  and  to  the  said  A.  F.  Healy  $404;”  that  the  re- 
spondent’ had  tendered  these  amounts  and  a formal  release  for 
execution,  but  they  had  refused  to  execute  the  release;  that 
neither  of  them  had  expended  the  amount  agreed  to  be  paid  to 
him,  but  that  the  respondent  was  willing  to  pay  the  agreed 
amounts;  and  the  claim  of  the  respondent  is  for  judgment  de- 
claring his  lands  free  from  the  claim  of  the  defendants. 

The  learned  trial  Judge  gave  judgment  for  the  respondent 
in  this  action  “upon  the  broad  ground  that  the  plaintiffs  are 
not  entitled  to  any  assistance  from  the  Court,  because  the  so- 
called  contract  was  induced  by  fraudulent  representations  of 
the  plaintiffs  and  their  agent,  knowingly  made  to  the  defendant. 


XXXI.] 


ONTARIO  LAW  REPORTS. 


101 


and  in  pursuance  of  a fraudulent  scheme;”  and  he  found  that 
^‘the  representations  were  material  and  were  ignorantly  accepted 
and  acted  upon  by  the  defendants  as  true ; ” he  speaks  of  Healy 
as  the  ‘‘confidential  friend  and  business  associate”  of  the  re- 
spondent, and  expresses  regret  that  Healy  allowed  himself  “to 
become  solicitor  for  and  agent  of  the  plaintiff  Page  in  a trans- 
action which  he  knew  was  not  what  it  appeared  to  be,  and  this 
without  divulging  his  change  of  attitude”  to  the  respondent. 
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The  learned  trial  Judge  accepted  the  respondent’s  evidence 
as  substantially  true,  and  says  that  he  felt  compelled  to  give 
credit  to  it  where  it  conflicted  with  the  evidence  of  Healy,  and 
that  “all  the  main  statements  of  fact  in  paragraphs  4,  5,  6,  and  7 
of  the  statement  of  defence”  were,  in  his  opinion,  “well  borne 
out  by  the  evidence  at  the  trial.”  And  he  gave  judgment  dis- 
missing the  action  with  costs  and  for  the  respondent  on  his 
counterclaim  for  the  retention  of  the  money  paid  on  account  of 
the  purchase-money  as  damages,  holding  that  the  respondent, 
‘ ‘ by  the  delay,  the  tying  up  of  his  property,  and  the  disorganisa- 
tion of  his  plans,”  had  sustained  damages  to  that  amount  or 
more ; and  he  set  aside  the  agreement  of  sale  and  ordered  it  to  be 
delivered  up  to  be  cancelled  and  the  registration  of  it  to  be 
vacated. 


In  the  other  action  he  gave  judgment  directing  that  the 
plaintiffs’  costs  should  be  taxed  against  the  defendants,  and  the 
amount  of  them  set  off  “against  $451  agreed  to  be  paid  to  the 
defendants;”  that  the  balance,  if  any,  should  be  paid  into  Court 
subject  to  further  order;  and  that,  upon  payment  of  the  balance 
into  Court,  judgment  should  be  entered  declaring  “that  the 
land  in  question  is  released  and  discharged  from  the  syndicate 
agreement  and  all  claims  arising  out  of  or  connected  with  it 
except  the  interest  or  claim,  if  any,  of  William  Parker,  and  for 
the  balance  of  the  taxed  costs,  if  they  exceed  the  said  sum  of 
$451.” 

It  is  somewhat  singular  that  the  statement  of  claim  in 
this  action  contains  no  dii‘0ct  allegation  that  the  representations 
alleged  to  have  been  made  by  Healy  as  to  the  intention  of  the 
United  States  Steel  Company  were  not  what  it  is  alleged  they 
were  represented  by  Healy  to  have  been. 
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There  is  a direct  conflict  between  the  testimony  of  the  re- 
spondent and  that  of  Healy  as  to  the  alleged  representation 
with  regard  to  the  intentions  of  the  steel  company  having  been 
made.  As  I have  said,  the  learned  Judge  accepted  the  testimony 
of  the  respondent  in  preference  to  that  of  Healy.  Ordinarily, 
where  a finding  of  fact  is  based  upon  the  credit  given  to  the 
witnesses,  an  appellate  Court  is  not  justified  in  reversing  it,  but 
there  are  circumstances  in  this  case  which,  in  my  opinion,  war- 
rant us  in  not  applying  this  rule.  ’ In  the  other  action  the 
learned  trial  Judge  permitted  evidence  to  be  given  to  contradict 
the  testimony  that  had  been  given  by  Healy  on  cross-examina- 
tion, when  asked  whether,  after  the  interview  with  the  respond- 
ent on  his  farm,  where  it  is  alleged  the  representations  were 
made,  he  had  not  gone  directly  to  the  farm  of  Mrs.  Boyd  and 
told  her  that  the  steel  plant  was  not  coming.  After  the  close  of 
the  defence  and  against  the  protest  of  counsel  for  the  defend- 
ants, the  learned  trial  Judge  allowed  Mrs.  Boyd  and  her  hus- 
band to  be  called  to  contradict  this  testimony  of  Healy,  which 
they  did;  Mrs.  Boyd  testifying  that  Healy  told  her  that  he  did 
not  think  the  steel  plant  was  coming,  that  he  did  not  know 
whether  the  steel  plant  was  coming;  and  her  husband,  that 
Healy  said  the  steel  plant  would  never  come. 

Apart  from  any  difficulty  arising  from  the  omission  to  lay  a 
proper  foundation  for  calling  a witness  to  contradict  Healy, 
and  the  nature  and  form  of  the  questions  which  counsel  was 
permitted  to  put  to  Mrs.  Boyd  and  her  husband,  the  evidence 
was  not  admissible  under  any  circumstances  or  conditions.  The 
matters  as  to  which  it  was  sought  to  contradict  Healy  were 
matters  not  material  to  the  issue,  and  his  answers  as  to  them 
were  conclusive. 

It  is  clear,  from  the  observations  of  the  learned  Judge  in  rul- 
ing that  the  evidence  was  admissible,  that  he  deemed  that  it 
would  be  material  as  to  the  credibility  of  Healy.  He  there 
said,  ‘‘They  will  be  material  as  to  whether  I can  accept  Mr. 
Healy ’s  evidence  or  not;”  and  again,  “On  a question  of  credi- 
bility they  might,  if  time  and  place  and  circumstances  are  called 
to  their  attention ; ’ ’ and  there  can  be  little  doubt  that  because  of 
this  evidence  the  learned  Judge  was  led  to  give  credit  to  the 
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respondent  rather  than  to  Healy ; but  it  is  enough  to  displace  the 
rule,  that  it  was  admitted;  and,  if  the  action  had  been  tried  by 
a jury,  it  would  have  been  enough  to  entitle  the  defendants  to  a 
new  trial  if  the  evidence  wrongly  admitted  might  have  influenced 
them  in  coming  to  their  conclusion. 

I am  unable  to  agree  with  the  conclusion  of  the  learned  J udge 
as  to  alleged  misrepresentation  with  regard  to  the  attitude  or 
intentions  of  the  steel  company.  The  only  evidence  to  support 
the  allegation  that  the  misrepresentations  mentioned  in  the  state- 
ment of  defence  were  made  by  Healy  is  the  testimony  of  the  re- 
spondent, which  is  met  by  the  positive  testimony  of  Healy  to  the 
contrary. 
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The  probabilities  are,  I think,  in  favour  of  the  view  that  the 
testimony  of  Healy  is  in  accordance  with  the  fact.  It  seems  im- 
possible to  reconcile  with  the  respondent’s  testimony  his  admis- 
sions on  his  examination  for  discovery  and  again  at  the  trial. 

Upon  his  examination  for  discovery  he  gave  the  following 
answers : — 

‘'Q.  90.  You  did  not  tell  Jacques  that  the  steel  plant  was 
coming  and  that  he  was  going  to  make  quite  a bit  out  of  it  ? A. 
No,  sir. 


‘'Q.  91.  The  steel  trust  was  not  mentioned?  A.  Yes,  it  was. 
“Q.  92.  Who  mentioned  the  steel  trust?  A.  I did. 

‘‘Q.  93.  What  were  you  saying  about  it?  A.  I told  him,  Hf 
you  once  buy  the  farm,  and  the  steel  trust  comes,  your  sons 
won’t  lose  anything  on  the  farm  if  they  can’t  raise  vegetables.’  ” 
Upon  his  cross-examination  at  the  trial  he  confirmed  these 
answers,  and  in  answer  to  the  question,  '‘When  you  said  that, 
you  must  have  had  information  that  the  steel  trust  might  come 
there?”  his  reply  was,  "I  said  if  it  did  come;”  and  again,  in 
answer  to  the  question,  “You  must  have  had  information  that 
it  was  coming,  you  said  to  Jacques,  ‘Your  sons  will  never  lose 
anything?’  ” his  reply  was,  “I  said  if  the  steel  trust  came  they 
would  not  lose  anything.”  And,  further,  in  reply  to  the  ques- 
tion, “Did  you  mention  anything  about  the  steel  plant  your- 
self ? ” his  answer  was,  ‘ ‘ Down  at  the  house ; ’ ’ and  to  the  further 
question,  “Yes?”  he  replied,  “I  said,  ‘If  the  steel  plant  comes 
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These  statements  made  by  the  respondent  are  quite  incon- 
sistent with  the  fact  being  that  Healy  had  told  him  that  the  steel 
plant  was  not  coming,  but  are  consistent  with  what  Healy  testi- 
fied was  said  by  him,  which  he  detailed  as  follows:  “Mr.  Clark 
asked  me — he  made  a speech  to  Jacques  and  told  him  that  he 
would  make  $100,000  profit  if  they  came,  and  he  expected  that 
they  would  come  next  spring,  and  he  turned  to  me  and  asked  me, 
‘Ho  you  think  they  are  coming?’  and  I said,  ‘I  do,’  and  he 
asked  me  when,  and  I said  I did  not  know,  and  he  said,  ‘I  have 
talked  to  Mr.  McMeath  and  sold  him  my  land,  and  know  they 
are  coming.’  ” 


Besides  all  this,  it  is  difficult  to  see  what  motive  Healy  could 
have  had  for  misleading  the  respondent  as  to  the  intentions  of 
the  steel  company.  There  is  nothing  to  indicate  that  Healy  was 
to  have  any  interest  in  the  purchase  or  to  benefit  in  any  way 
by  it;  but,  on  the  contrary,  under  the  syndicate  agreement  he 
was  entitled  to  one-fourth  of  all  that  the  farm  sold  for  in  excess 
of  $10,000;  and  he  was,  therefore,  interested  in  its  being  sold 
for  as  much  as  it  was  possible  to  get  for  it. 

It  is  very  doubtful  whether  anything  that  passed  between  the 
parties  as  to  the  intentions  of  the  steel  company  was  more  than 
an  expression  of  opinion  with  regard  to  a matter  as  to  which 
none  of  them  had  any  knewledge  and  about  which  opinions  dif- 
fered, as  the  respondent  admits  they  did.  There  is  no  reason  to 
think  that  the  respondent  supposed  that  Healy  was  possessed  of 
information  that  others  had  not ; the  reason  put  forward  by  th^e 
respondent  upon  his  cross-examination  at  the  trial  (p.  17)  for 
thinking  that  Healy  had  such  information  was  not  such  as 
would  lead  a man  of  the  intelligence  of  the  respondent  to  come 
to  that  conclusion ; and  it  is  difficult,  if  not  impossible,  to  accept 
his  testimony  on  this  point. 

‘ For  these  reasons,  I am  of  opinion  that,  so  far  as  these  al- 
leged misrepresentations  are  concerned,  the  defence  failed.  I 
am,  however,  of  opinion  that  the  respondent  was  entitled  to 
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succeed  upon  the  other  ground  of  misrepresentation  set  up  by 
him. 

That  Jacques  was  sent  by  Page  to  buy  for  him,  and  that  he 
untruly  stated  to  the  respondent  that  he  was  buying  for  him- 
self, and  intended  that  his  sons  should  use  the  land  for  farming 
and  gardening  purposes,  is  not  denied,  nor  is  it  open  to  question 
upon  the  evidence  that  the  respondent  would  not  have  sold  to 
Page  upon  any  terms,  and  that  this  was  known  to  the  appel- 
lants and  to  Healy.  Admittedly,  the  sending  of  Jacques  as  the 
ostensible  purchaser,  and  doubtless  the  story  he  told  as  to  his 
buying  for  himself  and  the  use  to  which  he  intended  to  put  the 
land,  were  part  of  a plan  to  which  the  three  of  them  were  parties, 
designed  to  conceal  from  the  respondent  the  fact  that  the  pros- 
pective buyer  was  Page;  and  it  was  quite  immaterial,  I think, 
for  the  purpose  of  the  application  of  the  principle  of  the  cases 
to  which  I shall  refer,  whether  this  plan  was  adopted  and  car- 
ried out  because  it  was  known  that  the  respondent  would  not 
sell  to  Page  on  any  terms,  or  because,  as  testified  by  Healy,  if  the 
respondent  had  known  that  Page  was  the  intending  purchaser, 
he  would  have  demanded  a larger  price. 
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The  rule  of  the  civil  law  as  to  error  with  regard  to  the  person 
with  whom  another  contracts  is  thus  stated  in  Pothier’s  Law  of 
Obligations,  para.  19:  ‘‘Does  error  in  regard  to  the  person  with 
whom  I contract  destroy  my  consent  and  annul  the  agreement? 
I think  this  question  ought  to  be  decided  by  a distinction. 
Whenever  the  consideration  of  the  person  with  whom  I am 
willing  to  contract  enters  as  an  element  into  the  contract  which 
I am  willing  to  make,  error  with  regard  to  the  person  destroys 
my  consent  and  consequently  annuls  the  contract.  . . . On 

the  contrary,  when  the  consideration  of  the  person  with  whom 
I thought  I was  contracting  does  not  enter  at  all  into  the  con- 
tract, and  I should  have  been  willing  to  make  the  contract  with 
any  person  whatever  as  with  him  with  whom  I thought  I was 
contracting,  the  contract  ought  to  stand.” 


The  common  law  of  England  in  this  respect  is  the  same  as  the 
civil  law,  and  was  so  treated  by  Fry,  J.,  in  Smith  v.  Whcatcroft 
(1878),  9 Ch.  D.  223,  230,  which,  upon  the  facts  as  found  by  the 
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learned  Judge,  fell  within  the  second  branch  of  the  statement  of 
Pothier,  and  by  A.  L.  Smith,  L.J.,  in  Gordon  v.  Street,  [1899] 
2 Q.B.  641,  647. 

This  is  the  rule  of  law  applicable  to  error,  apart  from  any 
question  of  fraudulent  misrepresentation  as  to  the  person  with 
whom  the  contract  is  about  to  be  entered  into;  and  the  rule 
as  to  this  is,  that  where  there  is  fraud  material  to  the  induce- 
ment which  brought  about  the  contract,  the  person  defrauded 
may  set  up  to  an  action  on  the  contract  the  defence  that  he 
was  induced  by  fraud  to  enter  into  it. 

Such  a case  was  Gordon  v.  Street.  The  action  was  brought 
on  a promissory  note,  and  the  defence  was  that  the  defendant 
was  induced  to  borrow  the  money  and  to  give  the  promissory  note 
by  the  fraudulent  representation  of  the  plaintiff  that  he  was  one 
Addison,  and  that  the  defendant  would  not  have  done  so  if  he 
had  known  that  Addison  was  in  fact  the  well-known  money- 
lender Isaac  Gordon;  and  that  he  had  repudiated  the  contract 
within  a reasonable  time  after  he  discovered  that  Addison  was 
Gordon.  The  case  was  tried  before  Bucknill,  J.,  with  a jury, 
and  questions  were  left  to  the  jury.  The  following  were  the 
questions  and  the  answers  to  them:  ‘‘Q.  (1)  Did  the  plaintiff 
intentionally  conceal  from  the  defendant  that  he  was  Isaac 
Gordon  to  induce  him  (the  defendant)  to  borrow  money  from 
him  as  if  from  another,  and,  if  so,  was  the  defendant  so  induced  ? 
A.  Yes.  (2)  Did  he,  Isaac  Gordon,  do  so  fraudulently?  A.  Yes. 
Q.  (3)  Did  the  defendant  contract  with  Addison  believing  him 
to  be  a money-lender  of  that  name?  A.  Yes.  Q.  (4)  Did  the 
defendant  repudiate  the  contract  as  soon  as,  or  within  a reason- 
able time  after,  he  discovered  that  Addison  was  really  Gordon  ? 
A.  The  defendant  repudiated  the  contract  within  a reasonable 
time  after  he  knew  he  could  do  so.  ’ ’ In  his  reasons  for  judgment 
the  Lord  Justice  pointed  out  that  the  question  was  not  whether 
the  fraud  was  material  to  the  contract  entered  into,  but  whether 
it  was  material  to  the  inducement  which  brought  about  the  con- 
tract ; and,  after  stating  that,  this  being  the  case,  and  the  jury 
having  found  the  fact  of  fraud,  he  could  not  doubt  that  ‘‘the 
fraudulent  concealing  of  the  plaintiff’s  name  was  that  which  in- 
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duced  the  defendant  to  enter  into  the  contract  . . . and  was, 
therefore,  material  to  the  inducement,”  later  on  the  Lord  Jus- 
tice said  (p.  646)  : “I  am  by  no  means  prepared  to  say  that  the 
fraud  in  this  case  was  not  material  to  the  contract  itself.  But, 
whether  it  be  so  or  not,  I will  refer  to  a passage  in  the  judgment 
of  the  Lord  Chancellor  (Lord  Chelmsford)  in  the  House  of 
Lords  in  Smith  v.  Kay  (1859),  7 H.L.C.  750,  at  p.  759,  when 
dealing  with  the  contention  of  the  materiality  of  a representa- 
tion, which  passage  is  very  much  in  point.  He  says:  ‘But  can 
it  be  permitted  to  a party  who  has  practised  deception,  with  a 
view  to  a particular  end,  which  has  been  attained  by  it,  to 
speculate  upon  what  might  have  been  the  result  if  there  had  been 
a full  communication  of  the  truth  ? ’ I apply  this  to  the  present 
case.  There  is  also  a passage  in  the  judgment  of  the  Master  of 
the  Rolls  (Sir  John  Romilly)  in  Pulsford  v.  Richards  (1853), 
22  L.J.  Ch.  559,  at  p.  562,  pertinent  to  this  question,  but  I need 
not  cite  it  at  length.” 
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It  may  be  said  that  the  object  of  the  concealment  of  the  real 
lender  in  this  case  was  dictated  by  much  worse  motives  than  was 
the  deception  practised  upon  the  respondent  in  the  case  at  bar, 
but  that  is,  in  my  opinion,  only  a question  of  degree  and  is  im- 
material. 


Archer  v.  Stone  (1898),  78  L.T.R.  34,  decided  by  North,  J.,  is 
in  its  facts  not  unlike  the  case  at  bar.  The  action  was  one  for 
specific  performance  of  an  agreement  for  the  sale  of  a leasehold 
shop  by  the  defendant  to  the  plaintiff  Archer.  The  shop  was 
occupied  by  a Mrs.  Smith  and  her  sister,  who  held  under  an 
under-lease  from  the  defendant,  and  the  business  carried  on  in 
it  was  managed  by  the  husband  of  Mrs.  Smith.  The  defendant 
also  owned  another  near-by  leasehold  shop,  which  was  occupied 
by  Archer  as  tenant  of  the  defendant.  Archer  purchased  from 
the  defendant  the  leasehold  shop  occupied  by  him ; and,  after  his 
purchase.  Smith  said  to  him  that  he  wished  to  purchase  the  other 
shop,  and  asked  Archer  to  find  out  for  what  price  the  defendant 
would  sell  it.  The  defendant  had  had  a quarrel  with  Smitli.  and 
it  was  known  to  Archer  and  Smith  that  the  defendant  avouUI  not 
willingly  sell  either  to  Smith  or  to  his  wife  and  sister-in-law. 
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Archer  saw  the  defendant  and  asked  him  what  price  he  would 
take  for  the  shop,  and  he  ultimately  agreed  to  sell  it  for  £900 
if  Archer  could  find  a purchaser  at  that  price.  Archer  then 
went  to  Smith  and  told  him  he  could  get  the  property ; and,  after 
consultation  with  his  wife  and  sister-in-law.  Smith  verbally 
agreed  with  Archer  that,  if  he  could  get  it  at  £1,000  or  under. 
Smith  or  the  two  ladies  would  take  it  and  pay  Archer  a commis- 
sion of  five  per  cent.  Smith  then  gave  Archer  a cheque  for  £50 
to  pay  the  deposit,  which  Archer  cashed,  and  he  then  went  to  the 
defendant  and  told  him  he  had  sold  the  property,  and  offered 
him  as  deposit  £50  in  notes  and  gold.  The  defendant  then  wrote 
out  a receipt  for  the  £50,  stating  that  it  was  received  from 
Archer  “being  a deposit  on  account  of  the  purchase  of  my  in- 
terest in  the  leasehold  premises  . . . ^ ’ and  the  price,  £900,  and 
the  terms  of  sale,  and  the  defendant  signed  the  receipt  and 
handed  it  to  Archer.  As  found  by  the  learned  Judge,  once 
before  he  began  to  write  the  receipt  and  again  before  he  handed  it 
over,  the  defendant  said  to  Archer,  “Look  here,  Mr.  Archer; 
you  are  not  purchasing  on  behalf  of  Mr.  Smith  or  his  nominees  ? ’ ^ 
to  which  on  each  occasion  Archer  answered  “No.”  The  next 
day  Mr.  and  Mrs.  Smith  signed  an  agreement  to  purchase  the 
premises  from  Archer  for  £970.  Five  days  afterwards,  the  de- 
fendant, having  heard  that  Archer  had  really  bought  for  Smith, 
wrote  asking  for  a written  contradiction  and  refusing  to  proceed 
without  it.  On  the  following  day  an  agreement  was  signed  by 
Archer  and  Mrs.  Smith  and  the  sister-in-law,  embodying  the 
terms  of  the  previous  agreement  signed  by  Mr.  Smith  and  his 
wife.  Before  action.  Archer  formally  assigned  by  deed  his- 
contract  with  the  defendant  to  Mrs.  Smith  and  the  sister-in- 
law  ; and  the  action,  to  which  Archer,  Mrs.  Smith,  and  the  sister- 
in-law  were  parties  plaintiff,  was  brought.  At  the  trial  the  de- 
fendant testified  that  if  he  had  known  that  the  property  was  to 
be  bought  by  Smith  or  any  of  his  party  he  would  not  have  sold. 

In  delivering  his  judgmeiit  dismissing  the  action  with  costs, 
the  learned  Judge,  after  finding  what  I have  just  mentioned, 
said:  “It  is  clear  to  my  mind  that  the  statement  that,  if  Stone 
had  known  the  property  was  to  be  bought  by  Smith  or  any  of  his 
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party,  he  would  not  have  sold,  is  true,  and  I am  satisfied  that  all 
the  parties  concerned  knew  this,  and  put  their  heads  together  to 
outwit  Stone.  Under  these  circumstances  I think  the  law  is 
clear.  It  is  true  that  a man  may  with  impunity  tell  a lie  in  gross 
in  the  course  of  negotiations  for  a contract.  But  he  cannot,  in 
my  opinion,  tell  a lie  appurtenant.  That  is  to  say,  if  he  tells  a 
lie  relating  to  any  part  of  the  contract  or  its  subject-matter, 
which  induces  another  person  to  deal  with  his  property  in  a 
way  in  which  he  would  not  do  if  he  knew  the  truth,  the  man 
who  tells  the  lie  cannot  enforce  the  contract.  ’ ’ 

The  view  of  Mr.  Justice  North  is  supported  by  the  opinions 
of  eminent  Judges,  and  of  these  I may  refer  to  the  following: — 
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In  Bonnett  v.  Sadler  (1808),  14  Ves.  526,  528,  Lord  Eldon 
said : ‘ ' I do  not  enter  into  the  question  in  the  case  of  Phillips  v. 
Duke  of  Buckingham  (1683),  1 Vern.  227 ; but,  with  reference  to 
such  a transaction  as  was  the  subject  of  that  case,  though  cer- 
tainly Lord  Thurlow  (Lord  Irnham  v.  Child  (1781),  1 Bro.  C.C. 
92,  95)  intimated  a doubt  whether  a man  treating  with  a third 
person,  in  trust  for  a second,  whom  he  had  refused  to  deal  with, 
could  therefore  set  it  aside,  I cannot  possibly  admit  that  it  may 
not  under  some  circumstances  be  a decisive  answer  to  a bill  for 
the  specific  performance  of  an  agreement.  ’ ’ 

In  a note  to  Phillips  v.  Duke  of  Buckingham  (note  1,  p. 
227),  a case  of  Harding  v.  Cox,  Hill,  21  Geo.  II.,  is  mentioned, 
the  facts  of  which,  as  stated,  were  that  Harding  treated  with  Cox 
for  the  lease  of  a house,  and  pretended  he  took  it  for  one  Evans, 
a barber,  and  articles  were  entered  into.  Harding  brought  a 
bill  for  specific  performance  of  the  articles,  and  Cox  by  his 
answer  alleged  that  it  was  not  taken  for  Evans,  but  for  a coffee- 
house man  who  lived  at  the  back  of  the  house,  and  who  proposed 
throwing  it  into  his  coffee-room,  and  suggested  that  the  name  of 
Evans  was  only  used  as  a blind.  At  the  hearing,  the  defendants 
failed  in  their  proof,  but  Lord  Hardwicke  said  that  if  they  had 
been  able  to  prove  the  fraud  he  would  have  dismissed  the  bill 
with  costs,  on  the  authority  of  Phillips  v.  Duke  of  Buckingham. 


In  Nelthorpe  v.  Holgate  (1844),  1 Coll.  203,  which  was  a suit 
for  specific  performance  of  an  agreement  entered  into  between 
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one  Holmes  and  the  defendant  for  the  sale  of  a manor,  Holmes 
acting  in  the  transaction  for  Sir  John  Nelthorpe,  but  not  disclos- 
ing the  fact  that  he  was  doing  so,  the  Vice-Chancellor  came  to  the 
conclusion,  upon  the  evidence,  that  Sir  John  Nelthorpe,  Mr. 
Grantham,  his  agent,  and  Holmes,  “all,  from  the  beginning  and 
throughout,  believed  Mr.  Holgate  to  be  less  likely  to  treat  with 
Sir  John  Nelthorpe  for  the  purchase  than  with  any  other  person, 
and,  if  treating  with  him,  to  be  likely  to  ask  from  him  a price 
larger  than  Mr.  Holgate  would  ask  for  any  other  person  . . 
but,  as  it  was  not  shewn  that  any  misrepresentation  was  made  to 
the  defendant  or  his  solicitor,  unless  “so  far,  if  at  all,  as  it  was 
a tacit  misrepresentation  in  Mr.  Holmes  to  deal  as  he  did,  with- 
out disclosing  the  circumstances  that  I have  mentioned.  Sub- 
ject only  to  this  qualification,  if  it  is  a qualification,  the  contract 
of  March,  1841,  must  be  viewed  as  one  in  all  respects  perfectly 
fair  on  the  purchaser ’s  part.  The  price  may,  upon  the  evidence, 
be  considered  as  not  only  sufficient,  but  high.” 

After  saying  this,  the  Vice-Chancellor  pointed  out  that  there 
was  neither  allegation  nor  proof  nor  reason  “to  suspect  that  Mr. 
Holmes,  or  Sir  John  Nelthorpe,  or  Mr.  Grantham,  or  any  solici- 
tor or  agent  of  Sir  John  Nelthorpe,  in  answer  to  any  question 
put  to  either  of  them  or  otherwise,  has,  at  any  time  or  upon  any 
occasion,  before  or  since  the  contract  of  March,  asserted  that 
Mr.  Holmes  was  concerned  or  engaged  in  the  treaty  or  contract 
of  March,  not  as  an  agent,  or  not  as  a trustee  . . ; ” and  later 

on  said  that  he  had  looked  in  vain  through  the  answers  for  an 
assertion  or  a suggestion  on  the  part  of  the  defendant  “that  he 
had  ever  refused,  or  declined,  or  expressed  or  felt  any  disin- 
clination to  treat  or  contract  with  Sir  John  Nelthorpe,  or  to  sell  to 
him : or  that  Mr.  Holgate,  if  he  had  known  or  suspected  Sir  J ohn 
Nelthorpe  to  have,  or  to  be  intended  to  have,  the  benefit  of  the 
purchase,  or  an  interest  in  the  purchase,  would  not  have  entered 
into  the  contract;  or  that  there  was  any  ground  of  objection  to 
dealing  with  Sir  John  Nelthorpe;  or  that  Mr.  Holgate  would  or 
might  have  obtained  better  terms  from  Sir  John  Nelthorpe  than 
from  any  other  person,  or  a better  price  if  he  had  known  the 
real  circumstances;  or  that  he  acted  on  the  faith  that  Holmes 
was  a principal  and  not  an  agent  in  the  matter,  or  anything  to 
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any  such  effect.”  And  again:  ‘‘Why,  then,  it  may  be  asked, — 
if  Mr.  Holgate  deemed  the  question  for  whom  Holmes  was  con- 
tracting with  him,  one  of  any  importance, — if  he  thought  it  a 
matter  of  consequence  whether  the  estate  that  he  proposed  to 
alienate  was  to  be  enjoyed  by  this  or  that  man, — if  it  was  an  in- 
teresting point  to  be  satisfied  from  what  purse  the  money  to  be 
paid  to  him  was  to  proceed, — or  if  he  considered  one  man  likely 
to  be  more  malleable  or  flexible,  more  liable  to  pressure,  or  less 
cool  in  the  operation  of  a bargain  than  another,  and  that  this 
might  be  fairly  made  a source  of  gain, — was  not  a question  asked 
by  him  or  Mr.  Owston  of  Mr.  Holmes  or  his  solicitor,  the  answer 
to  which,  if  false,  might  possibly  have  given  a defence  against 
the  contract;  if  true,  or  evasive,  might  possibly  have  stopped 
the  progress  of  the  transaction?” 
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In  the  case  at  bar  the  representation  made  by  Jacques  as  to 
the  purchase  being  for  himself  and  as  to  the  use  to  which  he  in- 
tended to  put  the  farm  was,  using  the  language  of  North,  J.,  a 
lie  appurtenant,  that  is  to  say,  a lie  relating  to  part  of  the  con- 
tract or  the  subject-matter  which  induced  the  respondent  to  deal 
with  his  property  in  a way  he  would  not  have  done  if  he  knew  the 
truth. 


The  representation  was  designed  to  conceal  from  the  respond- 
ent, or  to  prevent  him  from  suspecting,  that  Page  was  the  real 
purchaser,  and  was  in  effect  the  same  as  if  the  respondent  had 
asked  Jacques  whether  he  was  buying  for  Page,  and  Jacques  had 
answered  that  he  was  not.  As  was  said  by  Lord  Romilly,  Master 
of  the  Rolls,  in  Pulsford  v.  Richards,  22  L.J.  Ch.  559,  at  pp.  562- 
3,  a misrepresentation  “may  be  positive  or  negative,”  and  “it 
may  consist  as  much  in  the  suppression  of  what  is  true,  as  in  the 
assertion  of  what  is  false.  ’ ’ 

It  is  unnecessary  to  express  an  opinion  as  to  whether,  if 
Jacques  had  been  silent,  and  had  not  made  any  representation, 
the  respondent  would  have  been  entitled  to  refuse  to  perform 
the  contract.  The  lie  he  told  may  have  been  a gratuitous  one, 
but  it  was,  nevertheless,  also,  in  the  language  of  North,  J.,  a lie 
appurtenant,  relating  to  the  contract  or  its  subject-matter,  by 
which  the  respondent  was  induced  to  deal  with  his  property  in 
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a way  in  which  he  would  not  have  done  if  he  knew  the  truth, 
and  disentitles  the  appellant  to  enforce  the  contract. 

If  it  be  necessary  to  entitle  the  respondent  to  succeed  that 
it  should  be  shewn  that  the  representation  was  made  fraudu- 
lently, according  to  the  finding  of  the  trial  Judge  that  has  been 
shewn,  and  I see  no  reason  for  differing  from  his  conclusion. 
That  it  was  also  material  to  the  inducement  to  the  respondent  to 
enter  into  the  contract  I have  no  doubt ; and  it  is  not  open  to  the 
appellants,  having  prastised  deception  with  a view  to  inducing 
the  respondent  to  enter  into  the  contract,  and  having  succeeded 
in  doing  so,  “to  speculate  upon  what  might  have  been  the  result 
if  there  had  been  a full  communication  of  the  truth.  ’ ’ 


There  remains  to  be  considered  the  question  whether  the  re- 
spondent, by  bringing  the  action  against  Robinet  and  Healy,  has 
elected  to  affirm  the  agreement  with  the  appellant  Jacques.  That 
action,  according  to  the  statement  of  claim,  was  not  based  upon 
the  agreement  of  the  24th  October,  1912,  but  upon  an  agreement 
made  on  that  day  between  the  respondent  and  Robinet  and 
Healy,  and  the  agreement  of  the  24th  October,  1912,  was  used  at 
the  trial  only  as  evidence  of  the  agreement  upon  which  the  action 
was  based.  Viewing  what  was  done  by  the  respondent  in  the 
light  of  this,  I do  not  think  that  by  bringing  the  action  against 
Robinet  and  Healy  the  respondent  elected  to  affirm  the  agree- 
ment. 


I am  inclined  to  think  that  the  stipulation  in  the  agreement  of 
the  24th  October,  1912,  was  not  made  with  the  respondent,  but 
with  the  appellant  Jacques;  and,  if  that  be  the  correct  view,  it 
was  not  one  which  the  respondent  could  enforce;  and  I do  not 
see  how,  even  if  the  action  against  Robinet  and  Healy  had  been 
an  action  to  enforce  the  stipulation,  the  respondent  can  be- said, 
by  bringing  it,  to  have  elected  to  affirm  the  agreement  with 
Jacques.  If  the  stipulation  were  to  be  treated  as  made  by 
Robinet  and  Healy  with  the  respondent,  the  agreement  of  the 
24th  October,  1912,  constituted  two  separate  and  independent 
agreements,  one  by  the  respondent  with  the  appellant  Jacques 
and  the  other  by  Robinet  and  Healy  with  the  respondent ; and, 
if  that  be  the  case,  I cannot  see  how  suing  on  the  latter  can  be 
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treated  as  an  election  by  the  respondent  to  affirm  the  former.  If 
the  agreement  had  been  contained  in  separate  documents,  that 
would  be  clear,  and  I cannot  see  why  the  result  should  be  differ- 
ent merely  because  the  two  agreements  were  embodied  in  one 
document. 

Upon  the  whole,  I am  of  opinion  that  the  action  was  properly 
dismissed,  and  that  the  appeal  from  the  judgment,  in  so  far  as 
it  dismissed  the  action,  should  be  dismissed  without  costs. 

The  counterclaim  should  also,  in  my  opinion,  have  been  dis- 
missed. There  was  no  proof  of  any  damages  having  been  sus- 
tained by  the  respondent,  owing  to  the  misrepresentations  by 
which  he  was  induced  to  enter  into  the  agreement  with  Jacques; 
and  I doubt  whether,  if  there  had  been,  the  respondent,  having 
elected  to  repudiate  the  agreement,  would  have  been  entitled  also 
to  damages ; and  it  is  clear  that  there  was  no  ground  for  forfeit- 
ing the  deposit  which  had  been  paid  by  J acques. 

I would,  therefore,  allow  the  appeal  as  to  the  counterclaim, 
without  costs,  and  substitute  for  the  judgment  directed  to  be 
entered  upon  it,  a judgment  dismissing  the  counterclaim  with 
costs. 

Maclaren  and  Hodgins,  JJ.A.,  agreed. 

Magee,  J.A.,  agreed  in  the  result. 

J udgment  accordingly . 


[MIDDLETON,  J.] 

Shipman  v.  Phinn. 

Supreme  Court  of  Ontario  — Jurisdiction  — Ships — Collision  in  Inland 
Waters — Action  for  Damages — Exchequer  Court  of  Canada,  Admiraliy 
Side. 

Tlie  Supreme  Court  of  Ontario  can  entertain  an  action  for  damages  for 
negligence  resulting  in  the  collision  of  two  vessels  in  inland  waters; 
the  Exchequer  Court  (in  Admiralty)  having  merely  a concurrent  and 
not  an  exclusive  jurisdiction. 

Question  of  law  set  down  for  hearing  by  leave  of  Latch- 
ford,  J. 
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The  action  was  brought  by  the  owner  of  the  schooner 
‘‘Winnie  Wing”  against  the  owner  of  the  steam-tug  “Maggie 
R.  King”  to  recover  damages  resulting  from  a collision  in  the 
Napanee  river. 

The  question  of  law  was,  whether  the  Supreme  Court  of 
Ontario  had  jurisdiction  to  entertain  the  action. 

March  3.  The  case  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

T.  H.  Peine,  for  the  plaintiff. 

H.  A.  Biirbidge,  for  the  defendant. 

March  9.  Middleton,  J.  : — The  defendant  contends  that  this 
Court  has  no  jurisdiction  over  the  subject-matter  of  the  action, 
and  that  the  plaintiff’s  remedy  must  be  sought  in  the  Ex- 
chequer Court  of  Canada,  which  is  a Court  of  Admiralty  within 
the  meaning  of  the  Colonial  Courts  of  Admiralty  Act,  1890. 
The  plaintiff,  on  the  other  hand,  contends  that,  although  he 
undoubtedly  might  resort  to  the  Exchequer  Court,  yet  this 
Court  has  a concurrent  jurisdiction  in  all  cases  of  negligence 
resulting  in  collision  in  inland  waters.  It  is  thus  sought  to 
renew  the  ancient  and  at  one  time  bitter  controversy  between 
the  Admiralty  and  Common  Law  Courts. 

In  the  Fourth  Institute,  ch,  22,  will  be  found,  under  the 
head  ArticuU  Admiralitatis,’^  the  complaint  of  the  Lord  ^ 
Admiral  of  England  to  the  King’s  most  excellent  Majesty 
against  the  Judges  of  the  realm,  concerning  prohibitions  granted 
to  the  Court  of  the  Admiralty,  and  the  answers  of  the  Judges 
to  such  complaint.  This  complaint  was  made  “11  die  Febr. 
pemdtimo  die  termini  Hilarii,  anno  8 Jac.  regisd^  Lord  Coke 
triumphantly  vindicates  the  exclusive  jurisdiction  of  the  Com- 
mon Law  Courts  in  all  such  cases,  and  the  right  to  prohibit  the 
encroachments  of  the  “Admirall;”  and  concludes  his  argument 
(addressed  not  to  a Court  but  to  Parliament)  with  this  quaint 
passage 

“To  conclude,  the  King  of  England’s  navy  doth  excell  the 
shipping  of  all  other  forain  kings  and  princes;  for  if  you  respect 
beautiful  statelinesse,  or  stately  beauty,  they  are  so  many  large 
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and  spacious  kingly  and  princely  palaces.  If  you  regard 
strength  and  defence,  they  are  so  many  moving  impregnable 
castles,  and  barbicans,  and  were  tearmed  of  old  the  wals  of 
the  realm.  When  our  English  navy  is  among  the  ships  of  other 
nations,  it  is  like  lions  inter  pecora  campi^  ■ and  like  a f alkon 
inter  phasianos,  perdices,  et  alia  volatilia  timida  coeli. 

‘‘Besides,  no  part  of  the  world  have  such  timber  for  build- 
ing and  repairing  of  ships  as  our  king  hath.” 

Parliament  evidently  sympathised  with  the  Common  Law 
Courts,  for  in  A.D.  1400,  2 Hen.  IV.  ch.  11,  a statute  had  been 
passed  for  the  enforcing  a statute  of  King  Richard  (15  R.  II. 
ch.  3)  confining  the  jurisdiction  of  the  Admiral  to  the  limits 
“according  as  it  hath  been  duly  used  in  the  time  of  the  noble 
King  Edward,  grandfather  to  the  said  King  Richard,”  by 
providing  “that  as  touching  a pain  to  be  set  upon  the  Admiral, 
or  his  Lieutenant,  that  the  statute  and  the  common  law  be 
holden  against  them;  and  that  he  that  feeleth  himself  grieved 
against  the  form  of  the  said  statute,  shall  have  his  action 
by  writ  grounded  upon  the  case  against  him  that  doth  so  pursue 
in  the  Admiral’s  Court;  and  recover  his  double  damages  against 
the  pursuant;  and  the  same  pursuant  shall  incur  the  pain  of 
ten  pounds  to  the  King  for  the  pursuit  so  made,  if  he  be 
attainted.” 

Story,  in  his  judgment  in  the  celebrated  case  of  De  Lovio  v. 
Boit  (1815),  2 Gallison  398,  defends  the  jurisdiction  of  the 
Admiral. 

Of  this  judgment  it  has  been  said:  “This  case  is  a very 
remarkable  one,  being  in  truth  a learned  and  elaborate  essay  on 
Admiralty  jurisdiction,  and  one  of  the  most  elementary  and 
luminous  views  on  the  subject  extant.  This  great  opinion  ought 
to  be  thoroughly  studied  by  those  who  aim  at  solid  attainments 
iii  this  department  of  the  law.  ’ ’ 

Concerning  the  position  taken  by  Lord  Coke,  Story  says  (p. 
407)  : “There  are  many  persons  who  are  dismayed  at  the  danger 
and  difficulty  of  encountering  any  opinion  supported  by  the 
authority  of  Lord  Coke.  To  quiet  the  apprehensions  of  such 
persons,  it  may  not  be  unfit  to  declare,  in  the  language  of  Mr. 
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Justice  Buller,  that  'with  respect  to  what  is  said  relative  to 
the  Admiralty  jurisdiction  in  4 Inst.  135  . . . that  part 
of  Lord  Coke’s  work  has  always  been  received  with  great 
caution,  and  frequently  contradicted.  He  seems  to  have  enter- 
tained not  only  a jealousy,  but  an  enmity,  against  that  juris- 
diction’ {Smart  v.  Wolff  (1789),  3 T.R.  323,  348).” 

It  is  important  to  note  that  Story  claims  no  more  for  the 
Maritime  Courts  than  concurrent  jurisdiction  with  the  Com- 
mon Law  Courts. 

Story’s  judgment,  though  at  first  not  universally  accepted, 
is  now  generally  regarded  as  an  authoritative  exposition  of  the 
law  upon  the  whole  subject.  Twenty-seven  years  later,  in  Hale 
V.  Washington  Insurance  Co.  (1842),  2 Story  176,  he  reaffirms 
what  is  stated  in  the  earlier  case.  The  most  learned  and  hostile 
criticism  is  probably  to  be  found  in  the  judgment  of  Mr.  Justice 
Johnson  in  Ramsay  v.  Allegre  (1827),  12  Wheaton  611;  but  the 
point  there  in  controversy  is  far  removed  from  that  now  before 
me. 

Statutes  were  -from  time  to  time  passed  in  England  enlarg- 
ing the  Admiralty  jurisdiction ; but,  throughout,  the  concurrent 
common  law  jurisdiction,  save  as  to  occurrences  on  the  high  seas, 
was  always  recognised.  These  statutes  may  be  found  collected  in 
the  preface  to  the  1st  edition,  reprinted  in  the  3rd  edition,  of 
Pritchard’s  Admiralty  Digest,  and  in  the  introduction  to 
Roscoe’s  Admiralty  Law. 

In  Ontario  the  High  Court  was  given  all  the  jurisdiction 
possessed  by  the  Courts  of  Common  Law  in  England  on  the  5th 
day  of  December,  1859.  See  the  Judicature  Act,  R.S.O.  1897, 
ch.  51,  sec.  25.  This  jurisdiction  has  been  now  vested  in  the 
Supreme  Court  of  Ontario;  R.S.O.  1914,  ch.  56,  sec.  3. 

Before  the  5th  December,  1859,  the  Admiralty  jurisdiction 
in  England  had  been  greatly  enlarged  by  the  Acts  of  1848 
and  1854;  but,  so  far  as  actions  such  as  this  are  concerned,  the 
jurisdiction  was  still  entirely  concurrent.  Cases  in  the  Com- 
mon Law  Courts  for  negligence  in  navigating  a ship  are  found 
collected  in  the  2nd  edition  (1863)  of  Bullen  and  Leake,  p.  319. 

In  1873,  in  England,  the  Court  of  Admiralty  became  an 
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integral  portion  of  the  Supreme  Court  of  Judicature ; and  by 
the  Judicature  Act  of  1875  provision  was  made  for  the  hear- 
ing in  the  Admiralty  Division  of  all  actions  of  which  it  had 
hitherto  taken  cognizance  concurrently  with  the  Courts  of  Com- 
mon Law.  This  change,  having  been  made  subsequent  to  1859, 
would  not  in  any  way  affect  the  jurisdiction  of  the  Supreme 
Court  of  Ontario. 

While  the  Exchequer  Court  is  given  very  wide  jurisdiction 
under  the  Colonial  Courts  of  Admiralty  Act,  that  jurisdiction 
is  concurrent,  and  there  is  nothing  to  displace  the  jurisdiction 
of  the  ordinary  Common  Law  Courts. 

I,  therefore,  determine  the  point  of  law  raised,  in  favour  of 
the  plaintiff ; and,  in  pursuance  of  the  arrangement  made  at  the 
argument,  this  judgment  will  be  embodied  in  the  formal  judg- 
ment disposing  of  the  case  upon  the  merits,  so  that  the  whole 
question  may  be  open  upon  one  appeal.  Costs  occasioned  by 
the  raising  of  this  legal  question  will  be  paid  to  the  plaintiff  in 
any  event. 


[APPELLATE  DIVISION.] 

Rex  V.  Rapp. 

Criminal  Law — Prisoner  Serving  Sentence  Released  on  Bail — Appeal  to 
Sessions — Granting  of  Bail  not  Justified — Escape — Re-arrest — Prisons 
and  Reformatories  Act,  R.S.C.  1906,  ch.  148,  sec.  3 — Cruninal  Code, 
R.S.C.  1906,  ch.  146,  sec.  196. 

The  defendant  was  convicted  of  an  assault  and  sentenced  to  thirty  days’ 
imprisonment.  He  entered  upon  his  sentence,  but  on  the  followinj^  day 
was  admitted  to  bail  pending  an  appeal  to  the  Sessions.  The  appeal 
came  on  for  hearing  about  six  weeks  later,  and  it  was  held  that  the  ap- 
peal did  not  lie.  The  defendant  was  in  the  court-room  and  left  witii- 
out  any  interference,  remaining  at  large  for  three  months,  when  he  was 
re-arrested  under  order  of  the  Sessions  and  taken  to  gaol  to  complete 
his  sentence:  — 

Held,  that  his  re-arrest  was  justified,  for  his  failure  to  return  to  cus- 
tody when  his  apj)eal  failed  constituted  in  law  an  escape,  and  came 
within  the  purview  of  sec.  196  of  the  Criminal  Code,  R.S.C.  1906,  ch, 
146,  and  so  made  him  liable  to  serve  the  uncompleted  portion  of  the 
original  sentence,  as  well  as  to  the  punishment,  if  any,  to  be  awarded 
for  the  escape  itself. 

Rohinsoti  v.  Morris  (1909),  19  O.L.R.  633,  aj)plied. 

Held,  also,  that,  having  obtained  his  liberty  on  bail  on  his  own  motion 
pending  the  appeal,  he  could  not  be  heard  to  say,  even  though  the  pro- 
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ApD.  Div.  ceedings  were  not  justified,  that  he  had  not  been  out  on  bail  during  this 
1914  period,  which,  therefore,  as  provided  in  sec.  3 of  the  Prisons  and  Re- 

formatories  Act,  R.S.C,  1906,  ch.  148,  was  not  to  be  reckoned  as  part  of 

sentence. 

Judgment  of  Middleton,  J.,  affirmed. 

Rapp. 

An  appeal  by  the  defendant  from  an  order  of  Middleton,  J., 
in  Chambers,  refusing  the  defendant  a writ  of  habeas  corpus. 

The  defendant  was,  on  the  17th  October,  1913,  convicted  by 
a Police  Magistrate  of  an  assault,  and  sentenced  to  thirty 
days’  imprisonment,  and  on  the  same  day  entered  upon  his 
sentence.  On  the  following  day,  he  was  admitted  to  bail  and 
released  from  gaol,  pending  an  appeal  to  the  Sessions.  On  the 
2nd  December,  his  case  came  before  the  Sessions,  where  it 
was  held  that  no  appeal  lay.  The  defendant  was  present  in 
court,  but  was  not  returned  to  the  gaol ; and,  no  one  interfering, 
he  left  the  court-room,  and  remained  at  large  until  the  3rd 
March,  1914,  when,  by  order  of  the  Sessions,  he  was  re-arrested 
and  returned  to  gaol  to  complete  his  sentence ; and,  in  these  cir- 
cumstances, applied  for  the  writ  with  a view  of  moving  for 
his  discharge. 

March  6.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

G.  R.  Roach,  for  the  defendant,  argued  that  the  prisoner’s 
sentence  had  expired  prior  to  his  re-arrest  on  the  3rd  March, 
as  the  time  began  to  run  on  the  17th  October,  1913,  and  nothing 
that  occurred  afterwards  interrupted  it : The  Prisons  and 

Reformatories  Act,  R.S.C.  1906,  ch.  148,  sec.  3.  The  writ  of 
habeas  corpus  should,  consequently,  have  been  granted:  Rex  v. 
Robinson  (1907),  14  O.L.R.  519;  Robinson  v.  Morris  (1909), 
19  O.L.R.  633. 

J.  R.  Cartwright,  K.C.,  for  the  Crown,  contended  that  the 
time  of  imprisonment  did  not  run  from  the  day  the  prisoner 
was  admitted  to  bail  until  he  surrendered  himself  on  the  2nd 
December,  and  that  from  then  till  his  re-arrest  on  the  3rd 
IMarch,  he  was  at  large,  but  not  on  bail:  sec.  185  of  the  Criminal 
Code.  It  was  the  prisoner’s  duty  to  have  remained  in  custody 
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on  the  2nd  December,  and  his  failing  to  do  so  constituted  an 
escape  within  the  meaning  of  sec.  196  of  the  Code. 

Roach,  in  reply. 

March  8.  Mulock,  C. J.Ex.  : — This  is  an  appeal  from  Middle- 
ton,  J.,  refusing  the  prisoner  a writ  of  habeas  corpus.  The  facts 
are  as  follows.  On  the  17th  October,  1913,  the  prisoner  was 
convicted  by  the  Police  Magistrate  of  an  assault  causing  bodily 
harm,  and  was  sentenced  to  thirty  days’  imprisonment  in  the 
common  gaol,  and  on  the  same  day  entered  upon  his  sentence. 
On  the  18th  October,  he  applied  for  and  was  admitted  to  bail, 
pending  an  appeal  to  the  Court  of  Quarter  Sessions.  On  the 
2nd  December,  he  attended  before  the  Court  of  Quarter  Sessions, 
when  his  case  was  dealt  with  by  the  presiding  Judge,  who  held 
that  no  appeal  lay  to  the  Sessions.  The  prisoner  was  not,  how- 
ever, returned  to  the  gaol;  and,  no  one  interfering,  he  left  the 
court-room,  and  remained  at  large  until  the  3rd  March,  when,  in 
consequence  of  notice  from  the  Court  of  Quarter  Sessions,  he 
appeared  before  that  Court,  and,  on  the  order  of  the  presiding 
Judge,  was  returned  to  the  gaol  to  complete  his  sentence. 

On  the  appeal  before  us,  the  prisoner’s  counsel  contended 
that,  the  prisoner  having  entered  upon  his  sentence  on  the  17th 
October,  the  subsequent  occurrence  had  not  the  effect  of  inter- 
rupting the  running  of  his  sentence,  and  that,  accordingly,  it 
had  expired  prior  to  bis  re-arrest  on  the  3rd  March.  The  case 
is  really  concluded  against  the  prisoner  by  Robinson  v.  Mo7'vis, 
19  O.L.R.  633. 

From  the  18th  October  until  the  2nd  December,  the  prisoner 
was  out  on  bail.  The  order  liberating  him  on  bail  was  made  on 
his  own  motion,  and  he  complied  with  its  terms  by  entering  into 
a recognizance  to  appear  at  the  Sessions.  Having  obtained  his 
liberty  by  reason  of  these  bail  proceedings,  even  though  they 
were  unauthorised,  he  cannot  now  be  heard  to  say  that  he  was 
not  out  on  bail.  They  constituted  a lawful  excuse  for  his  being 
at  large. 

Section  3 of  the  Prisons  and  Reformatories  Act,  R.S.C. 
1906,  ch.  148,  provides  that  the  time  during  which  a convict  is 
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out  on  bail  shall  not  be  reckoned  as  part  of  his  sentence.  That 
section  is  as  follows:  ‘‘The  term  of  imprisonment  in  pursuance 
of  any  sentence  shall,  unless  otherwise  directed  in  the  sentence, 
commence  on  or  from  the  day  of  passing  such  sentence,  but  no 
time  during  which  the  convict  is  out  on  bail  shall  be  reckoned 
as  part  of  the  term  of  imprisonment  to  which  he  is  sentenced.” 
I,  therefore,  think  that  his  term  of  imprisonment  did  not 
run  from  the  day  he  was  admitted  to  bail  until  he  surrendered 
himself  on  the  2nd  December.  From  that  day  until  his  re-arrest 
on  the  3rd  March  he  was  at  large,  but  not  on  bail. 

When  he  surrendered  himself  to  the  Court  on  the  2nd 
December,  he  then  became  a prisoner  in  respect  of  his  unexpired 
term  of  imprisonment,  which  then  again  began  to  run,  and  his 
legal  obligation  was  to  return  to  the  gaol  to  serve  there  the  re- 
mainder of  his  sentence. 

“As  all  persons  are  bound  to  submit  themselves  to  the  judg- 
ment of  the  law  . . . whoever,  in  any  case,  refuses  to 

undergo  that  imprisonment  which  the  law  thinks  fit  to  put  upon 
him,  and  frees  himself  from  it  by  any  artifice,  is  guilty  of  a 
high  contempt,  punishable  with  fine  and  imprisonment:”  2 
Hawk.  P.C.  ch.  17,  sec.  5.  “And  if  by  the  consent  or  negligence 
of  the  gaoler,  the  prison  doors  are  opened  and  the  prisoner 
escapes  without  making  use  of  any  force  or  violence,  he  is  guilty 
of  a misdemeanour:”  1 Hale  P.C.  611. 

And  now,  by  sec.  185  of  the  Criminal  Code,  R.S.C.  1906,  ch. 
146:  “Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
two  years’  imprisonment  who,  having  been  sentenced  to  im- 
prisonment, is  afterwards,  and  before  the  expiration  of  the 
term  for  which  he  was  sentenced,  at  large  within  Canada  with- 
out some  lawful  cause,  the  proof  whereof  shall  lie  on  him.” 

No  lawful  excuse  appearing  for  the  prisoner  being  at  large 
on  or  after  the  2nd  December,  this  section  makes  it  abundantly 
clear  that  it  was  his  duty  to  have  remained  in  custody.  Did 
his  failing  to  do  so  constitute  an  escape  within  the  meaning  of 
sec.  196  of  the  Criminal  Code?  That  section  is  as  follows: 
“Every  one  who  escapes  from  custody,  shall,  on  being  retaken, 
serve,  in  the  prison  to  which  he  was  sentenced,  a term  equivalent 
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to  the  remainder  of  his  term  unexpired  at  the  time  of  his  escape, 
in  addition  to  the  punishment  which  is  awarded  for  such 
escape.  ’ ’ 

The  following  is  the  generally  accepted  definition  of  what 
constitutes  an  escape:  ‘^An  escape  is  where  one  who  is  arrested 
gains  his  liberty  before  he  is  delivered  by  the  Courts  of  the 
Law  (Termes  de  la  Ley)  Russell  on  Crimes  and  Misdemean- 
ours, 6th  ed.,  vol.  1 p.  889. 

The  prisoner  was  under  arrest  when  he  surrendered  on  the 
2nd  December,  and  on  that  day  unlawfully  gained  his  liberty, 
that  is,  he  had  not  been  ‘^delivered  by  the  course  of  the  law.” 
Thus  he  was  guilty  of  an  escape,  and  sec.  196  applies,  and  he 
must  serve  a term  equivalent  to  the  remainder  of  his  unexpired 
term. 

I therefore  think  that  Mr.  Justice  Middleton  was  right  in 
refusing  the  writ,  and  this  appeal  must  be  dismissed. 

Clute,  Sutherland,  and  Leitch,  JJ.,  agreed. 

Riddell,  J.  : — William  Rapp  was  convicted  by  the  Police 
Magistrate  for  the  City  of  Toronto,  on  the  17th  October,  1913, 
of  an  assault  occasioning  bodily  harm,  and  was  sentenced  to 
thirty  days’  imprisonment.  Being  taken  to  the  gaol,  he  con- 
sulted a solicitor,  who  advised  an  appeal  to  the  Sessions.  On 
the  18th  October,  the  prisoner  was  released  on  bail  by  a magis- 
trate, to  appear  at  the  Sessions.  On  the  2nd  December,  he 
went  to  the  Sessions  to  prosecute  his  appeal,  and  of  course  found 
that  no  such  proceeding  could  be  taken  in  that  Court,  He  left 
the  court-room  without  any  attempt  on  the  part  of  police  or 
others  to  restrain  him.  On  the  3rd  March,  he  was  arrested  to 
serve  his  sentence;  on  the  5th  March,  he  applied  to  Mr.  Justice 
Middleton  for  a writ  of  habeas  corpus,  and  was  refused.  He 
now  appeals  to  this  Court. 

The  statute  R.S.C.  1906,  ch.  148,  sec.  3,  provides:  “The 
term  of  imprisonment  in  pursuance  of  any  sentence  shall, 
unless  otherwise  directed  in  the  sentence,  commence  on  and  from 
the  day  of  passing  such  sentence,  but  no  time  during  which 
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the  conYict  is  out  on  bail  shall  be  reckoned  as  part  of  the  term 
of  imprisonment  to  which  he  is  sentenced.” 

The  appellant  contends  that  his  term  began  when  he  was 
sentenced;  and  he  is  undoubtedly  right.  Then  he  admits  that 
from  the  18th  October  till  the  2nd  December  he  was  under  bail, 
and  that  period  cannot  count  by  reason  of  sec.  3 just  quoted; 
but  he  says  that  after  the  2nd  December,  his  bail  being  can- 
celled, the  section  does  not  apply,  and  his  term  was  running 
on  at  least  for  twenty-eight  days.  In  this  he  may  be  partly 
right,  and  is  certainly  at  least  partly  wrong.  Section  3 ex- 
pressly mentioning  bail,  it  may  well  be  expressio  unius,  exclus^o 
alterius,  and  no  other  time  is  excluded  by  this  section.  But  he 
has  a much  more  formidable  difficulty  to  encounter.  The 
Criminal  Code,  R.S.C.  1906,  ch.  146,  sec,  196,  provides:  Every 

one  who  escapes  from  custody,  shall,  on  being  retaken,  serve, 
in  the  prison  to  which  he  was  sentenced,  a term  equivalent  to 
the  remainder  of  his  term  unexpired  at  the  time  of  his  escape, 
in  addition  to  the  punishment  which  is  awarded  for  such 
escape.” 

The  magistrate  had  no  authority  to  admit  to  bail;  in  such 
a case  the  prisoner  taking  advantage  of  such  permission  is 
guilty  of  an  escape.  This  was  considered  in  Rex  v.  Robinson, 
14  O.L.R.  519.  At  p.  522  it  is  said  that  ‘‘if  . . . the  appli- 

cant had  taken  any  part,  however  small — e.g.,  by  requesting  or 
urging  it — in  procuring  his  release,  he  might  well  be  con- 
sidered guilty”  of  an  escape.  In  the  particular  case  I thought 
the  prisoner  was  not  so  guilty,  because  he  had  simply  done  as 
he  was  told  by  the  authorities ; but  my  error  was  authoritatively 
corrected  by  the  Court  of  Appeal  in  Robinson  v.  Morris,  19 

0. L.R.  633. 

“An  escape  is  where  one  who  is  arrested  gains  his  liberty 
before  he  is  delivered  by  due  course  of  law  (Termes  de  la 
Ley)  :”  Russell  on  Crimes  and  Misdemeanours,  7th  ed.,  vol. 

1,  p.  555.  “It  is  . . . criminal  in  a prisoner  to  escape 

from  lawful  confinement  on  a criminal  charge  though  no  force 
or  artifice  be  used  on  his  part  to  effect  such  purpose.  Thus,  a 
prisoner  is  guilty  of  a misdemeanour  if  he  goes  out  of  his 
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prison  by  license  of  the  keeper  {Attorney -General  v.  Hohert 
(1631),  Cro.  Car.  210),  without  any  obstruction  . . . or  if 

he  escapes  in  any  other  manner,  without  using  any  kind  of 
force  or  violence:”  Russell  on  Crimes  and  Misdemeanours,  7th 
ed.,  vol.  1,  p.  555,  ‘‘A  person  who  has  power  to  bail  is  guilty 
. . . of  negligent  escape  by  bailing  one  who  is  not  bailable : ’ ’ 

Russell  on  Crimes  and  Misdemeanours,  7th  ed.,  vol.  1,  p.  557. 

The  prisoner  gained  his  liberty  before  he  was  delivered  by 
due  course  of  law,  and  this  is  an  escape;  he,  therefore,  comes 
under  the  provisions  of  sec.  19b,  and  must  serve  his  term.  But 
whether  he  should  be  prosecuted  under  sec.  185  of  the  Code  is 
for  the  authorities. 

It  cannot  be  made  too  clear  that  when  any  one  is  arrested, 
he  does  not  cease  to  be  a member  of  the  community,  bound  to 
obey  and  assist  in  enforcing  its  laws;  he  does  not  become  a 
quarry  with  the  right  to  use  every  wile  to  effect  an  escape,  the 
rest  of  the  community  being  the  hunter  bound  to  give  him  a 
sporting  chance.  If  he  leaves  the  prison,  he  commits  a crime 
equally  with  the  gaoler  who  allows  him  to  do  so;  if  he  leaves 
the  custody  of  a policeman,  he  is  equally  guilty  with  the  police- 
man who  permits  it.  By  committing  a crime  no  man  can  become 
in  law  an  Ishmael  with  his  hand  against  every  man,  even  if 
he  thinks  every  man’s  hand  is  against  him. 

The  appeal  should  be  dismissed. 
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Order  accordingly. 
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[APPELLATE  DIVISION.] 
Hair  v.  Town  of  Meapord. 


Municipal  Corporations — Local  Option  By-law — Judgment  Declaring  In- 
validity of  Submission  to  Electors — Second  By-law — Second  Action  to 
Restrain  Submission — Proof  of  Invalidity — Injunction — Interim  In- 
junction— Action  Dismissed  at  Trial  — Appeal  — Enjoined  Act  Per- 
formed before  Appeal  Beard. 

A local  option  by-law  was  voted  upon  in  January,  1913,  and  did  not  re- 
ceive the  approval  of  three-fifths  of  the  electors  voting  thereon.  In 
March,  1913,  an  action  was  brought  by  an  elector  against  the  municipal- 
ity alleging  irregularities  in  procedure  and  asking  for  a declaration 
that  the  by-law  had  not  been  legally  submitted  and  did  not  operate  to 
prevent  the  submission  of  another  by-law.  The  municipality  filed  a de- 
fence denying  all  irregularities.  Subsequently,  pursuant  to  a settlement, 
the  defence  was  amended  by  striking  out  the  denials  and  making  in- 
stead admissions  of  irregularities.  On  an  undefended  motion  for  judg- 
ment, the  plaintiff  then  obtained  the  declaration  asked  for.  In  1914, 
the  municipal  council  proposed  to  pass  another  local  option  by-law, 
and  this  action  was  brought  for  an  injunction  to  restrain  them  from 
passing  it:  — 

Held,  by  Hodgins,  J.A.,  at  the  trial  of  the  action,  (1)  that  the  declara- 
tory judgment  in  the  former  action,  pronounced  without  the  Court 
having  “exercised  its  judicial  mind,”  did  not  operate  as  res  judicata,  and 
at  most  bound  only  the  parties  to  it,  and  was  of  no  more  validity  or 
effect  than  an  agreement  between  the  plaintiff  in  that  action  and  the 
municipal  council. 

(2)  That  the  municipal  council  could  not,  by  consent  or  otherwise,  abro- 
gate the  statutory  protection  given  to  those  interested  on  the  one  side 
or  the  other,  and  that  the  declaratory  judgment  should  be  disregarded 
entirely. 

(3)  That  to  bring  the  prohibitive  clause  into  play  a previous  valid  sub- 
mission of  a by-law  had  to  be  proved,  and  that  this  question,  involving 
such  important  public  rights,  could  not  be  decided  merely  on  the  word- 
ing of  the  pleadings  or  as  a technical  question  of  onus  of  proof. 

Re  Vandyke  and  Village  of  Grimsby  (1909),  19  O.L.R.  402,  Stoddart  v. 
Town  of  Owen  Sound  (1912),  27  O.L.R.  221,  and  Carr  v.  Town  of  North 
Bay  (1913),  28  OJ^.R.  623,  considered  and  applied. 

(4)  That  it  was  impossible  to  say,  upon  the  evidence  given,  that  the  former 
submission  and  vote  were  legal  and  valid,  or  were  saved  by  virtue  of 
sec.  204  of  the  Municipal  Act,  1903,  or  were  incurably  bad;  and  that, 
under  all  the  circumstances,  the  proper  course  was  to  refuse  the  in- 
junction, leaving  open  in  that  way  the  right,  if  the  by-law  were  sub- 
mitted and  carried,  to  take  further  proceedings  to  test  the  validity  of 
the  former  submission  and  of  the  by-law  in  question  in  the  present  ac- 
tion. 

An  interim  injunction  was  accordingly  dissolved. 

After  notice  of  appeal  from  this  judgment  had  been  given  and  the  appeal 
set  down,  the  municipal  council  passed  the  by-law.  The  Appellate 
Division,  without  deciding  whether  the  interim  injunction  had,  by  rea- 
son of  the  appeal,  continued  in  force  or  not,  hehl,  that,  at  all  events,  the 
by-law  could  be  got  rid  of  only  by  mandatory  order,  which,  in  the  cir- 
cumstances, should  not  be  made;  and  dismissed  the  appeal  without 
costs. 
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Action  for  an  injunction  to  restrain  the  defendants,  the 
Municipal  Corporation  of  the  Town  of  Meaford,  and  the 
council  thereof,  from  passing  a certain  local  option  by-law. 

An  interim  injunction  was  granted  by  Middleton,  J.  : see  5 
O.W.N.  783. 

February  2.  The  action  was  tried  before  Hodgins,  J.A.,  with- 
out a jury,  at  Toronto. 

A.  E.  H.  Creswicke,  K.C.,  and  W.  A.  J.  Bell,  K.C.,  for  the 
plaintiff. 

H.  E.  Irwin,  K.C.,  and  W.  E.  Raney,  K.C.,  for  the  defend- 
ants. 

February  11.  Hodgins,  J.A.  : — The  reasons  for  sending  this 
case  down  for  trial  are  stated  in  the  judgment  of  Mr.  Justice 
Middleton,  5 O.W.N.  783. 

The  proposed  local  option  by-law,  number  73,  voted  on  in 
January,  1913,  did  not  receive  the  approval  of  three-fifths  of  the 
electors  voting  thereon ; and,  if  the  proposed  by-law  was  validly 
submitted,  the  provision  contained  in  sub-sec.  5 of  sec.  141  of 
the  Liquor  License  Act  of  Ontario,  R.S.O.  1897,  ch.  245  (added 
by  6 Edw.  VII.  ch.  47,  sec.  24)  thereafter  applied.  It  is  as 
follows:  'Hn  case  such  by-law  does  not  receive  the  approval  of 
at  least  three-fifths  of  the  electors  voting  thereon  the  council 
shall  not  pass  the  same,  and  no  by-law  for  the  same  purpose  shall 
be  submitted  to  the  municipal  electors  before  the  date  of  polling 
for  the  third  annual  election  of  members  of  the  council  to  be 
held  after  that  at  which  the  voting  on  the  first-mentioned  by- 
law took  place.  ’ ’ 

It  is  contended  on  behalf  of  the  defendants  that  the  latter 
provision  of  the  sub-section  does  not  apply,  because,  by  a judg- 
ment pronounced  on  the  15th  day  of  September,  1913,  in  an 
action  of  George  Overholt  v.  The  Municipal  C orporation  of  the 
Toivn  of  Meaford,  it  was  declared  that  the  proposed  by-law 
‘‘was  not  legally  submitted  to  the  electors  of  the  Town  of 
Meaford,  and  that  the  proceedings  had  and  taken  for  its  submis- 
sion to  the  electors  were  and  are  null  and  void,  and  do  not 
operate  to  prevent  the  submission  to  the  electors  of  Meaford  of 
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another  by-law  of  a like  nature  on  the  date  of  the  municipal  elec- 
tion for  the  said  Town  of  Meaford  for  the  year  1914,  or  at  any 
municipal  election  for  the  said  town  thereafter.” 

By  sec.  141,  sub-sec.  1,  the  power  of  the  council  to  pass  a 
by-law  under  that  section  is  conting“ent  upon  the  due  approval 
of  the  electors  ‘‘in  the  manner  provided  by  the  sections  in  that 
behalf  of  the  Municipal  Act.” 

If  such  a by-law  was  not  legally  submitted  to  the  electors, 
their  assent  could  not  be  legally  gained  or  withheld,  nor  could 
there  be  any  effectual  ascertainment  of  the  majority  for  or 
against.  The  method  of  submitting  the  by-law  and  of  ascertain- 
ing the  result  of  the  poll  is  set  forth  in  the  Municipal  Act; 
and  the  Courts  have  frequently  quashed  by-laws  upon  the 
ground  that  these  provisions  have  not  been  properly  adhered  to : 
e.g.y  Re  Hickey  and  Town  of  Orillia  (1908),  17  O.L  R.  317. 

The  first  question  is,  therefore,  whether  the  declaratory  judg- 
ment in  the  Overholt  action  is  binding  and  conclusive  as  to  the 
matters  with  which  it  professes  to  deal.  I have  examined  the 
proceedings  which  led  up  to  that  judgment.  The  action  was 
begun  on  the  19th  March,  1913,  by  Overholt,  who  claimed  to  be  a 
resident  elector  in  Meaford,  and  entitled  to  vote  upon  the  by- 
law, and  who  did  vote  thereon.  The  statement  of  claim  sets  out 
numerous  matters  alleged  as  shewing  departures  from  the 
proper  course  prescribed  by  the  Municipal  Act,  and  charges 
bribery  and  corruption.  The  sections  of  the  Municipal  Act, 
1903,  which  in  particular,  it  is  claimed,  were  not  observed,  are 
secs.  145,  165,  168,  169,  171,  and  175.  The  right  of  six  persons 
to  vote  was  also  disputed.  The  plaintiff  stated  that  he  sued  as 
well  on  behalf  of  himself  as  of  all  other  electors  in  the  Town  of 
Meaford. 

The  statement  of  defence  originally  filed  admits  certain  para- 
graphs of  the  statement  of  claim  which  detail  the  history  of  the 
proceedings,  and  then  alleges  that  if  there  were  any  irregularities 
they  were  not  owing  to  any  breach  of  duty  or  through  any 
design  or  procurement  of  the  defendants.  The  bribery  charges 
are  not  referred  to. 

Later  on,  this  statement  of  defence — which  had  been  filed 
on  the  25th  April,  1913 — was  amended  pursuant  to  a consent 
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dated  the  9th  September,  1913 ; the  amendment  taking  the  form 
of  striking  out  all  the  paragraphs  of  the  original  defence  and 
inserting  one  paragraph,  admitting  the  allegations  in  the  first 
fourteen  paragraphs  of  the  statement  of  claim,  which  para- 
graphs included  everything  except  the  bribery  charges,  and 
saying  nothing  in  denial  or  admission  of  the  latter,  but  con- 
senting to  a declaration  being  made  in  the  terms  of  the  first 
paragraph  of  the  prayer  for  relief  in  the  statement  of  claim. 
This  paragraph  asks  the  relief  which  is  given  in  the  operative 
part  of  the  judgment  which  I have  quoted. 

On  the  15th  September,  1913,  the  judgment  was  pronounced. 
The  recital  in  it  is  as  follows:  ‘‘Upon  motion  for  judgment 
made  this  day  unto  this  Court  by  counsel  for  the  plaintiff,  and 
upon  hearing  read  the  pleadings  in  the  action  (no  one  appear- 
ing for  the  defendants,  though  their  solicitor  was  duly  served 
with  a notice  of  the  said  motion,  as  appears  by  his  admission  of 
service  endorsed  on  copy  of  the  notice  of  motion  filed),  and  Mr. 
James  Haverson,  K.C.,  having  appeared  on  behalf  of  the  oppon- 
ents of  the  by-law  hereinafter  referred  to,  and  consented  to 
judgment  as  asked.” 

Mr.  Haverson,  who  is  referred  to  in  the  foregoing,  called  as 
a witness,  said  he  appeared  for  Kennedy,  Paul,  and  Ellis,  license- 
holders  in  Meaford ; he  had  no  personal  instructions  from  them, 
but  from  the  Ontario  License-Holders’  Association,  and  that 
Kennedy,  to  whom  he  spoke,  refused  to  allow  him  to  consent  on 
his  behalf. 

I declined  to  admit  the  evidence  of  the  solicitor  and  clerk  of 
the  Town  of  Meaford,  who  filed  both  defences,  as  to  inquiries 
made  by  him  relative  to  matters  alleged  in  the  statement  of 
claim ; as,  in  my  view,  his  authority  as  solicitor  to  file  a defence 
or  to  amend  it  could  not  be  attacked  in  these  proceedings,  and 
was  not  properly  the  subject  of  question.  Nor  was  the  Court 
bound  to  investigate  whether  he  had  formed  a proper  opinion 
or  not,  nor  whether  his  view  was  founded  upon  sufficient  or  in- 
sufficient grounds ; nor,  if  it  did,  would  the  Court  be  helped  by 
his  opinion  one  way  or  the  other. 

It  was  sought  to  connect  the  filing  of  the  amended  defence 
with  a memorandum  given  to  the  press,  which  was  produced; 
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and,  while  no  e'vidence  was  given  of  the  matters  stated  therein, 
I think  the  memorandum  in  itself,  and  what  evidence  was  given 
bearing  upon  it,  indicate  that  the  proceedings  afterwards  taken 
were  the  result  of  compromise,  and  that  the  judgment  pro- 
nounced was  by  arrangement  and  in  consideration  that  a new 
vote  should  be  taken.  If  anything  was  established  by  that  mem- 
orandum, it  could  be  only  that  a praiseworthy  endeavour 
was  being  made  to  get  rid  of  the  pending  law-suit,  in  order 
to  clear  the  ground  for  a further  and  properly  conducted 
vote  upon  local  option.  I do  not,  however,  rest  my  view 
upon  the  connection  between  the  memorandum  and  the  course 
subsequently  pursued. 

The  defendants  did  not  appear.  Judgment  was  pronounced 
without  the  Court  having,  in  the  words  of  Lord  Romilly,  “exer- 
cised its  judicial  mind,”  and  without  having  come  to  the  con- 
clusion that  one  side  was  right,  and  pronounced  a decision 
accordingly.  What  was  done  took  the  case  practically  out  of 
the  hands  of  the  Court. 

The  notice  of  motion  given  by  Overholt  asks  for  judgment 
upon  the  admissions  and  consent  contained  in  the  statement  of 
defence.  But,  if  those  admissions  and  that  consent  were  made 
and  given  by  arrangement  and  by  way  of  compromise,  I think 
the  judgment  must  be  treated  as  one  in  which  the  parties  to  it, 
and  not  the  Court,  arrived  at  the  result,  and  that  it  falls  within 
the  principle  enunciated  in  Jenkins  v.  Robertson  (1867),  L.R.  1 
;Sc.  App.  117:  “A  decree  obtained  by  arrangement  between  the 
contending  parties,  the  Court  bestowing  no  judicial  examina- 
tion on  the  merits  of  the  question,  can  never  be  res  judicata.” 

If  it  is  not  res  judicata,  it  cannot  bind  any  one  but  the  im- 
mediate parties,  and  certainly  not  the  public  or  others  not 
directly  implicated.  It  would  not  be  conclusive  in  any  subse- 
quent trial ; and  its  effect  as  to  others  would  be  merely  evidence, 
the  efficacy  of  which  depends  upon  how  it  was  obtained  and  on 
the  proof  of  the  allegations  upon  which  it  rested,  all  of  which 
would  clearly  be  open.  See  Allan  v.  McTavish  (1883),  8 A.R. 
440. 

But,  apart  from  authority,  there  is  a strong  reason  why  such 
a judgment  should  not  be  effective.  The  sections  of  the  Liquor 
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License  Act  regarding  local  option  deal  with  a matter  of  great 
public  concern.  The  right  of  the  electors  in  a municipality 
to  settle  the  question  of  the  local  sale  of  liquor  by  their  votes, 
and  to  compel  the  submission  of  that  question  by  a properly 
signed  petition,  is  provided  for.  Upon  the  result  of  their  vote, 
and  upon  that  alone,  depends  the  action  of  the  municipal  coun- 
eil;  and  there  is  a special  statutory  prohibition  against  that 
body  attempting  to  raise  again  for  three  years  the  question 
either  of  adopting  local  option  or  of  repealing  a by-law  under 
which  it  has  come  into  force. 

The  council  cannot  make  a bargain  with  any  elector  or  body 
of  electors  to  abrogate  the  statutory  protection  given  to  those 
interested  one  way  or  the  other.  Its  functions,  after  a vote, 
while  optional  in  some  cases  and  compulsory  in  others,  are,  when 
exercised,  confined  to  registering  and  giving  legal  effect  to  the 
will  of  those  who  have  the  necessary  majority  of  votes. 

I do  not  see  any  way  in  which  a council  can  interfere  with 
the  right  to  have  a vote  or  the  right  not  to  have  the  question 
again  agitated  for  three  years. 

If  they  can  intervene,  then  the  statutory  right  dwindles 
down  to  a question  of  votes  in  council.  If  the  municipal  author- 
ity cannot  itself  consent  to  and  adopt  a course  which  will  have 
the  effect  of  nullifying  the  statute,  it  follows  that  its  admis- 
sions to  the  same  end  cannot  found  jurisdiction  in  the  Court  to 
bind  others  not  before  it,  and  enable  a ratepayer  to  walk  out 
with  something  that,  while  in  form  a judgment  of  the  Court,  is 
really  only  the  record  of  a private  bargain  with  the  municipality 
that  the  statutory  provisions  shall  not  be  effective  against  him 
or  others  who  think  as  he  does. 

On  this  ground,  therefore,  which  is  far  more  important  than 
the  dry  legal  point  dealing  with  the  binding  effect  of  a judg- 
ment founded  on  compromise,  I prefer  to  rest  my  opinion  on 
this  branch  of  the  case. 

It  is  then  argued  that,  if  the  judgment  is  not 
effective  to  the  extent  of  clearing  the  ground  of  what  was 
done,  there  remains  the  situation  that  a by-law  was  in  fact  sub- 
mitted and  rejected.  It  is  said  that,  under  those  circumstances, 
sub-sec.  5 applied  to  disable  the  council  from  putting  the  ques- 
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tion  before  the  electors,  and  that  they  should  be  restrained  by 
injunction  from  giving  the  by-law  its  third  reading. 

This  part  of  the  case  has  given  me  much  difficulty.  The 
first  part  of  this  argument  assumes  the  validity  of  the  submis- 
sion of  the  by-law  in  1913.  The  fact  that  the  Overholt  judgment 
is  not  conclusive  does  not  settle  that  question.  The  matter  is 
left  standing  upon  the  statute  alone.  If  the  proceedings  in  1913 
were  so  far  a departure  from  the  mode  provided  by  the  Muni- 
cipal Act  as  to  fall  outside  the  protection  of  sec.  204  of  the 
Municipal  Act,  1903  (as  was  the  case  in  Be  Hickey  mid  Town  of 
Orillia,  ante),  and  in  consequence  to  be  of  no  validity  in  law^ 
then  the  council  may  act,  unaffected  by  what  they  had  purported 
to  do;  whereas,  if  they  were  properly  conducted,  the  council  in 
again  putting  matters  to  a vote  were  doing  so  in  the  face  of  the 
statute. 

The  record  in  the  case  asserts  on  the  one  hand  the  submis- 
sion of  a by-law  and  its  failure  to  receive,  when  voted  on,  the 
requisite  three-fifths  majority;  on  the  other,  the  defendants,  by 
a plea  added  at  the  trial,  assert  that  the  proceedings  for  the  sub- 
mission of  that  by-law  and  the  vote  thereon  were  not  in  accord- 
ance with  the  requirements  of  the  law,  and  were  illegal  and  void. 

The  submission,  the  vote,  and  its  result  were  admitted,  but 
no  evidence  was  given  by  the  defendants  in  support  of  their 
plea,  save  the  Overholt  -judgment  and  the  proceedings  leading 
up  to  it.  Primd  fade,  therefore,  the  plaintiff  would  be  entitled 
to  succeed  upon  that  issue.  But,  in  view  of  what  I have  pre- 
viously said  upon  the  effect  of  the  Overholt  judgment,  it  seems 
to  me,  after  the  best  consideration  I can  give  to  the  matter,  that 
the  issue  involved  should  not  be  disposed  of  upon  the  dry  legal 
question  of  onus  of  proof  or  on  the  result  of  mere  absence  of 
proof  upon  one  side.  It  is  something  upon  which  very  important 
consequences  follow;  and  upon  its  proper  determination  may 
depend  the  right  to  sell  liquor  by  retail  for  three  years  or  the 
reverse.  It  is  to  be  remembered  that  the  statute  in  question 
has  been  construed  on  three  different  occasions  as  if  it  were  pro- 
vided that  no  by-law  should  be  again  submitted  if  a previous 
one  has  been  validly  submitted  and  defeated  by  the  electors  at  a 
legal  poll. 
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In  Re  Vandyke  and  Village  of  Grimsby  (1909),  19  O.L.R. 
402,  at  p.  405,  Mulock,  C.J.,  says:  ''If  the  steps  taken  by  the 
council  in  connection  with  a repealing  by-law  are  illegal  to  the 
extent  that  it  would  be  set  aside,  although  carried  by  the  re- 
quired statutory  majority,  then  it  is  manifest  that  the  electors 
have  not  had  that  opportunity  to  repeal  which  the  Legislature 
contemplated,  and  that,  under  such  circumstances,  the  proceed- 
ings incident  to  such  invalid  'by-law’  should  not  be  regarded  as 
a submission  to  the  electors  of  the  repealing  by-law  referred  to 
in  sub-sec.  6,  but  should  be  treated  as  a nullity.” 

These  words  are  equally  applicable  to  a by-law  to  prohibit 
the  sale  of  liquor  as  to  a repealing  by-law.  To  the  same  effect 
are  Stoddart  v.  Town  of  Owen  Sound  (1912),  27  O.L.R.  221, 
and  Carr  v.  Town  of  Norih  Bay  (1913),  28  O.L.R.  623. 

It  may  be  said  that  there  is  no  jurisdiction  to  pronounce  a 
declaratory  judgment  under  our  statute,  in  a case  where  no 
private  right  is  to  be  established,  or  where  in  case  of  a public 
right  the  municipal  council  and  the  actions  of  its  officials  are 
in  question,  and  the  public  is  only  represented  by  a fiction.  This 
receives  some  support  from  the  fact  that  in  the  two  first  cases 
mentioned  the  Court  allowed  argument  to  be  made  by  counsel 
representing  one  side  of  the  dispute,  but  not  representing  either 
of  the  parties  to  the  action. 

To  give  a declaratory  judgment  that  a municipality  can  or 
cannot  act  as  provided  by  statute,  because  of  something  it  has 
done  properly  or  improperly,  involves,  I think,  the  proposition 
that  it  can  be  restrained  by  injunction  from  acting  contrary  to 
the  statute,  if  the  circumstances  warrant  it.  In  either  case  it 
would  be  litigation  not  over  or  because  of  any  effective  act  of 
the  corporation,  but  over  former  attempts  to  do  that  act. 

But,  in  dealing  with  this  record,  I should  defer  to  and  act 
on  the  opinions  expressed  by  the  three  learned  Judges  whose 
decisions  I have  mentioned,  upon  both  points.  And  the  fact 
that  in  these  instances  the  question  was  decided  upon  evidence 
properly  given  would  lead  me  to  the  conclusion  that  I should  not 
decide  what  is,  in  principle,  the  same  point,  without  similar  evi- 
dence to  guide  me. 

I am  quite  unable  to  say,  judicially,  upon  the  evidence  given 
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in  this  case,  that  the  former  submission  and  vote  were  legal  and 
valid,  or  were  saved  by  virtue  of  sec.  204,  or  were  incurably  bad, 
as  were  those  in  the  two  cases  mentioned.  If  the  submission,  to 
be  a bar,  must  be  a valid  submission,  then  the  legality  or  illegal- 
ity should  be  proved  and  not  assumed.  It  is  to  be  observed 
that  the  very  important  power  vested  in  the  Court  under  sec. 
204  may  save  a by-law  which  appears  to  have  been  vitiated  by 
the  non-observance  of  the  statutory  requirements.  It  is  of  the 
greatest  moment  that  a judicial  test  should  always  be  applied 
where  there  are  two  parties  contending  for  and  against  the 
validity  of  official  acts  upon  a question  of  public  interest. 

If  I were  to  continue  the  injunction,  I should  necessarily  be 
assuming  the  validity  of  these  preliminaries:  a question  which 
has  never  been  effectively  debated  or  investigated,  and  which 
has  not  been  brought  before  me  in  such  a way  in  this  case  that 
I can  decide  it  on  its  merits. 

If  the  proposed  by-law  is  not  carried,  or  if  it  goes  to  a vote 
in  council  and  is  defeated — this  not  being  a case  in  which  it 
is  compulsory  on  the  council  to  give  a third  reading — there  is  an 
end  of  the  matter.  If  it  carries,  its  opponents  have  the  right  to 
apply  to  quash  it  upon  the  ground  that  it  was  passed  in  contra- 
vention of  the  statute,  because  of  the  former  vote,  as  well  as 
upon  any  grounds  arising  in  connection  with  its  submission ; 
and  they  can  then  obtain  a proper  investigation  into  both  ques- 
tions. 

There  is  this  further  consideration.  The  Liquor  License  Act 
has  put  a definite  statutory  power  into  the  hands  of  the  Pro- 
vincial Secretary  when  by-laws,  apparently  carried,  are 
“quashed  or  set  aside  or  held  to  be  invalid  or  illegal.”  This 
power  is  intended  to  be  used  so  as  to  prevent  the  real  will  of  the 
people  ])eing  thwarted  through  the  mistake  or  ignorance  of  the 
council  or  its  officers.  It  is  found  in  the  part  of  the  Liquor 
License  Act  which  deals  with  local  option ; and  I should  incline 
to  the  opinion  that  the  Court  should  do  nothing  which  would 
prevent  the  powers  given  in  sec.  143a  (as  enacted  by  8 Edw. 
VII.  ch.  54,  sec.  11)  from  becoming  effective.  In  other  words, 
that  these  questions  should  arise  and  be  dealt  with  only  when 
a by-law  has  in  fact  been  passed  and  upon  a motion  to  quash  it. 
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My  conclusions,  shortly  stated,  are  these: — 

The  mere  admission  that  the  by-law  was  submitted  and  voted 
on  is  not  enough.  The  cases  referred  to  have  determined  that  it 
must  be  valid  submission.  Neither  party  attempted  to  satisfy 
this  construction.  I am  unable  to  determine  the  validity  of  what 
was  done,  in  the  absence  of  evidence.  In  a case  in  which  a 
public  right  is  concerned,  I do  not  think  I should  act  on  less 
proof  on  an  application  for  an  injunction  against  the  exercise  of 
a right  than  was  required  to  justify  declaratory  judgments  es- 
tablishing a similar  right. 

If  I grant  the  injunction,  I act  without  evidence,  and  I pre- 
vent altogether  the  question  from  being  properly  tried  and  de- 
cided; whereas,  if  I refuse  it,  any  party  can  raise  it  if  the  cir- 
cumstances require  it. 

It  may  be  said  that  by  adopting  this  course  the  defendants 
are  allowed  to  take  advantage  of  their  own  default.  Were  the 
plaintiff  and  the  defendants  the  only  parties  concerned  or 
affected,  this  criticism  would  be  justified ; but  I think  the  answer 
is,  that  I should  not  deprive  the  electors  of  Meaford  of  any 
rights  which  they  may  have,  because  their  municipal  council 
may  have  erred,  or  neglected,  through  their  officers,  to  observe 
the  statutory  requirements,  or  failed  properly  to  defend  the 
action. 

Upon  the  whole,  I think  the  interests  of  justice  and  the  more 
effective  preservation  of  the  rights  of  all  parties  will  be  better 
served  by  refusing,  at  this  stage  and  under  the  present  circum- 
stances, the  injunction  asked  for.  See  the  view  expressed  in 
City  of  London  v.  Town  of  Newmarket  (1912),  3 O.W.N.  565, 
and  the  cases  cited  therein. 

I think  the  action  was  properly  constituted.  The  plaintiff  is 
a municipal  elector  (see  Carr  v.  Town  of  North  Bay,  ante),  one 
of  a class  recognised  as  entitled  to  sign  a petition  to  compel  the 
council  to  submit  a by-law  (sec.  141,  sub-sec.  3)  ; properly  upon 
the  voters’  list;  and  his  residence  is  not  challenged.  See 
In  re  McGrath  and  Town  of  Durham  (1908),  17  O.L.R.  514; 
Be  Ryan  and  Town  of  Alliston  (1910),  21  O.L.R.  582,  22  O.L. 
R.  200. 

Some  objections  were  raised  as  to  the  non-compliance  with 
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secs.  263,  266,  and  267  of  the  Municipal  Act,  1913,  in- the  pro- 
ceedings already  taken  preliminary  to  submitting  the  by-law 
which  the  defendants  are  now  intending  to  proceed  with.  My 
view  is,  that  these  objections  are  not  valid;  but  I think  the  bet- 
ter course  is  not  to  pronounce  upon  them  finally,  but  to  leave 
them  to  be  dealt  with  if  raised  hereafter  upon  any  motion  to 
quash  the  by-law,  if  it  passes. 

The  result  is,  that  I must  dissolve  the  injunction  already 
granted,  and  leave  the  question  of  the  preliminary  proceedings 
in  1913  to  be  fought  out  in  whatever  way  may  be  open.  Suc- 
cess is  in  fact  divided,  the  plaintiff  failing  to  secure  the  only 
remedy  his  statement  of  claim  asks  for,  and  the  defendants 
failing  to  establish  their  main  ground  of  defence,  and  being 
unsuccessful  in  their  attack,  on  the  status  of  the  plaintiff.  Under 
these  circumstances,  there  should  he  no  costs  to  either  party.  If 
a stay  is  desired,  I may  be  spoken  to. 

The  plaintiff  appealed  from  the  judgment  of  Hodgins,  J.A. 


March  23.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Clute,  Sutherland,  and  Leitch,  JJ. 

A.  E.  H.  Creswicke,  K.C.,  for  the  appellant.  In  1913,  a 
similar  by-law  was  submitted  to  the  electors  of  Meaford,  and 
was  rejected;  and  it  would  be  contravening  the  provisions  of 
the  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  sec.  141,  sub-sec.  2 
(6  Edw.  VII.  ch.  47,  sec.  24),  if  another  by-law  for  the  same 
purpose  should  be  submitted  within  three  years  thereafter: 
Stoddart  v.  Town  of  Owen  Sound,  27  O.L.R.  221;  Carr  v.  Town 
of  North  Bay,  28  O.L.R.  623;  Ward  v.  Town  of  Owen  Sound 
(1910),  1 O.W.N.  512;  Liquor  License  Act  (1913),  29  O.L.R. 
475.  In  this  connection,  I submit  that  the  Overholt  consent 
judgment  cannot  be  taken  as  a precedent  in  such  a way  as  to 
make  inapplicable  the  provisions  of  this  section.  In  other 
words,  I contend  that,  as  that  judgment  was  the  result  of  an 
arrangement  between  the  parties,  the  Court  bestowing  no  judi- 
cial examination  on  the  merits  of  the  question,  it  cannot  be 
res  judicata:  Bigelow  on  Estoppel,  5th  ed.,  p.  80;  Jenkins  v. 
Robertscm,  L.R.  1 Sc.  App.  117;  Allan  v.  McTavish,  8 A.R.  440; 
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Re  Angus  and  Township  of  Widddfield  (1911),  23  O.L.R.  479. 
Besides,  I contend  that  the  proceedings  in  connection  with  the 
submission  of  and  the  voting  on  the  by-law  in  question  here 
were  so  irregular  as  to  render  them  of  no  validity  in  law.  Nor 
are  these  irregularities  cured  by  sec.  204  of  the  Consolidated 
Municipal  Act,  1903 : Re  Hickey  and  Town  of  Orillia,  17  O.L.R. 
317;  Re  Bell  and  Township  of  Elma  (1906),  13  O.L.R.  80;  Re 
Schumacher  and  Town  of  ChesUy  (1910),  21  O.L.R.  522;  Re 
Municipality  of  South  Cypress  (1910),  20  Man.  R.  142. 

W.  E.  Raney,  K.C.,  for  the  defendants,  the  respondents. 
The  evidence  shews  that  the  requirements  of  the  statute  were 
sufficiently  complied  with  in  regard  to  the  submission  of  the 
by-law  in  question  here  and  the  voting  thereon.  At  any  rate 
sec.  204  of  the  Municipal  Act,  1903  (sec.  150  of  the  Municipal 
Act,  1913),  would  cure  the  alleged  irregularities:  Casson  v. 
City  of  Stratford  (1911),  3 O.W.N.  443.  The  plaintiff  is  pre- 
mature in  this  action,  and  has  mistaken  his  remedy.  His  proper 
procedure  would  be  to  launch  a motion  to  quash  the  by-law 
when  passed.  All  points  urged  here  on  behalf  of  the  plaintiff 
could  be  advanced  on  the  motion  to  quash : City  of  London  v. 
Town  of  Newmarket,  3 O.W.N.  565.  Sub-section  5 of  sec.  141 
does  not  apply,  because  the  judgment  in  the  Overholt  case  per- 
mits another  by-law  to  be  submitted  within  three  years.  I 
submit  that  the  Overholt  decision  was  binding,  and  should  have 
been  held  res  judicata  by  the  learned  trial  Judge,  as  no  collu- 
sion is  shewn:  Re  Mace  and  County  of  Frontenac  (1877),  42 
U.C.R.  70;  Re  Service  and  Township  of  Front  of  Escott  (1909), 
13  O.W.R.  1215.  Re  Angus  and  Township  of  Widdifield,  cited 
on  behalf  of  the  appellant,  is  pot  applicable  here,  because  there 
the  by-law  was  valid  on  its  face.  The  plaintiff  is  guilty  of 
laches  in  not  applying  sooner  for  an  injunction:  Halsburj^’s 
Laws  of  England,  vol.  17,  sec.  485;  Kerr  on  Injunctions,  3rd 
ed.,  p.  16;  Carroll  v.  Perth  (1863),  10  Gr.  64;  Wytcherley  v. 
Andrews  (1871),  L.R.  2 P.  & U.  327.  The  interlocutory  in- 
junction was  swept  away  by  the  judgment;  and  the  Court  has 
no  jurisdiction  to  enforce  the  repealing  of  the  by-law,  which 
was  read  a third  time  and  passed  after  the  judgment  in  appeal. 

Creswicke,  in  reply.  I still  contend  that  the  plaintiff  is 
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entitled  to  ask  for  an  injunction  instead  of  moving  to  quash^ 
and  I refer  to  the  following  eases  where  injunctions  were 
granted  in  similar  ciroumstances : Jarvis  v.  Fleming  (1896), 

27  O.R.  309  ; Helm  v.  Town  of  Port  Hope  (1875),  22  Gr.  273; 
King  v.  City  of  Toronto  (1902),  5 O.L.R.  163;  Davies  v.  City  of 
Toronto  (1887),  15  O.R.  33;  Fleming  v.  City  of  Toronto  (1890), 
20  O.R.  547.  I also  contend  that  delay  is  no  bar,  if  it  can  be 
successfully  explained,  as  is  the  case  here:  Re  Ellis  and  Town 
of  Renfrew  (1910),  21  O.L.R.  74,  at  p.  86. 

At  the  conclusion  of  the  argument,  the  judgment  of  the 
Court  was  delivered  by  Mulock,  C.J.Ex.  : — Although  Mr.  Cres- 
wicke  has  very  fully  and  ably  presented  his  case,  we  do  not  find 
ourselves  able  to  give  effect  to  his  contention. 

The  facts  upon  which  our  decision  rests  are  in  a small  com- 
pass. 

The  action  is  for  an  injunction  to  restrain  the  Municipal 
Council  of  the  Town  of  Meaford  from  passing  a certain  local 
option  by-law. 

An  interim  injunction  was  granted,  to  continue  until  Mon- 
day the  2nd  day  of  February,  1914,  at  the  hour  of  eleven 
o’clock  in  the  forenoon,  or  ‘‘until  such  time  as  the  trial  hereof 
to  be  on  that  day  had  shall  have  been  heard  and  disposed  of,” 
restraining  the  council  from  passing  the  by-law. 

The  trial  was  held  on  the  2nd  February  before  Mr.  Justice 
Hodgins,  who,  on  the  11th  February,  delivered  judgment  dis- 
missing the  action;  and  on  the  same  day  the  formal  judgment 
was  issued  dismissing  the  action  and  declaring  the  injunction 
dissolved. 

On  the  12th  February,  notice  of  appeal  was  given,  and 
on  the  13th  February,  the  appeal  was  set  down.  On  the  16th 
February,  the  council  passed  the  by-law. 

Whether  or  not  the  injunction  was  then  in  force,  the  by-law 
had  been  passed  and  become  law,  and  nothing  short  of  its  rescis- 
sion would  secure  to  the  plaintiff  any  relief  which  it  is  open  to 
the  Court  to  grant  to  him  in  this  action. 

Such  relief  could  only  be  enforced  by  mandatory  order. 

The  plaintiff,  in  his  statement  of  claim,  alleges  that  in  the 
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year  1913  a similar  by-law  had  been  submitted  to  the  electors 
at  Meaford,  and  defeated;  and  that,  under  the  Liquor  License 
Act,  a second  by-law  for  the  same  purpose  could  not  be  sub- 
mitted for  a period  of  three  years. 

He  also  attacks  the  various  proceedings  connected  with  the 
by-law  in  question,  including  the  voting  thereon. 

It  is  open  to  the  plaintiff  to  raise  these  questions  on  the 
motion  to  quash  the  by-law;  nevertheless  we  are  in  effect  asked 
to  compel  the  council  by  mandamus  to  repeal  the  third  reading. 

The  act  of  the  council  in  passing  the  by-law  was  a legislative 
act,  and  its  repeal  would  be  an  act  of  the  like  character,  and 
we  are  aware  of  no  jurisdiction  in  the  Court  to  compel  legisla- 
tion such  as  would  be  involved  in  repealing  the  third  reading. 

Further,  even  if  it  were  open  to  the  Court  to  issue  a manda- 
tory order  directing  such  repeal,  it  is  to  be  observed  that  the 
Court  exercises  extreme  caution  in  granting  mandatory  orders, 
only  doing  so  in  cases  where  the  remedy  of  damages  is  inade- 
quate in  order  to  meet  the  ends  of  justice,  or  where  procedure 
by  mandamus  in  order  to  restore  matters  to  their  former 
condition  is  the  only  available  remedy. 

There  being  here  another  remedy  open  to  the  plaintiff,  the 
Court  should  not  exercise  its  extraordinary  jurisdiction  of 
dealing  with  the  matter  by  way  of  mandamus. 

For  this  reason,  therefore,  the  appeal  must  fail. 

There  may  be  also  another  formidable  difficulty  in  the  way 
of  the  plaintiffs. 

The  judgment  of  the  Court  dissolved  the  injunction  on  the 
11th  day  of  February.  It  was  granted  only  until  the  trial  was 
‘‘heard  and  disposed  of.”  No  proceedings  by  way  of  appeal 
were  taken  on  the  11th  February.  Was  there  any  injunction 
in  force  on  that  day  after  the  judgment  was  entered?  If  not, 
it  is  difficult  to  understand  how  proceedings  by  way  of  appeal, 
short  of  an  order  of  the  Court,  would  bring  into  existence  an 
injunction  which  had  been  dissolved. 

Thus  it  may  be  that,  in  giving  the  by-law  a third  reading, 
the  council  was  not  violating  any  order  of  the  Court. 

However,  for  the  purposes  of  this  appeal,  it  is  not  necessary 
for  us  to  pronounce  an  opinion  upon  that  point. 
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Licensed  Victuallers’  Association,  or  persons  interested  in  that 
association.  Mr.  Kennedy  was  one  of  them,  and  this  plaintiff 
was  acting  for  Mr.  Kennedy  and  others.  They  had  all  united 

Muiock,  c.j.Ex.  ij2  retaining  a solicitor  to  promote  the  common  object,  the 


whole  body  speaking  through  Mr.  Haverson,  their  solicitor. 

As  the  result  of  the  arrangement  come  to,  the  authorities 
granted  licenses  to  the  interested  applicants,  members  of  the 
association,  and  the  council  in  turn  sought  to  give  effect  to 
the  arrangement  so  far  as  the  local  option  people  were  con- 
cerned, by  submitting  the  new  by-law. 

Under  these  circumstances,  we  think  it  proper,  in  dismiss- 
ing the  appeal,  to  do  so  without  costs.  ■ 

Appeal  dismissed  without  costs. 

1913 

[APPELLATE  DIVISION.] 

Dec.  15. 

Washburn  v.  Wright. 

1914 

March  30. 

Master  and  Servant — Servant  Sharing  in  Profits — Master  and  Servant  Act, 

10  Edio.  VII.  eh.  73 — Statement  of  Profits — Fraud — Profit  on  Sale  of 

Goodwill. 

By  sec.  3 of  the  Master  and  Servant  Act,  10  Edw.  VII.  ch.  73,  a statement 
by  an  employer  of  the  net  profits  of  the  business  in  which  a servant  has 
a share  is  made  conclusive  and  unimpeachable,  except  for  fraud.  “Fraud” 
in  this  section  means  something  more  than  mere  mistake  oi’  an  errone- 
ous mode  of  interpreting  the  contract;  and,  unless  something  dishonest 
or  morally  wrong  be  shewn,  the  employer’s  statement  must  be  ac- 
cepted. 

A right  to  a share  of  the  net  profits  of  a business  does  not  confer  upon 
the  servant  a right  to  a share  of  the  amount  obtained  by  the  employer 
on  a sale  by  him  of  the  goodwill  of  the  business. 

Judgment  of  Lennox,  J.,  reversed. 

Action  to  establish  a partnership  between  the  deceased 
husband  of  the  plaintiff  and  the  defendant,  and  for  an  account. 

November  27,  1913.  The  action  was  tried  before  Lennox, 
J.,  without  a jury,  at  Sudbury. 

I\.  1\.  McKessock  and  G.  M.  Miller,  for  the  plaintiff. 

R.  McKay,  K.C.,  and  Joseph  Fowler,  for  the  defendant. 
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December  15,  1913.  Lennox,  J.  : — The  plaintiff  sues  as 
administratrix  of  the  estate  of  her  husband,  Benjamin  Wash- 
burn, deceased. 

The  action  is  founded  upon  an  agreement  dated  the  2nd 
July,  1911,  for  the  carrying  on  of  a semi-ready  tailoring  busi- 
ness in  Sudbury,  in  which  the  defendant  is  described  as  the 
employer  and  Washburn  as  employee  and  manager;  and  the 
plaintiff  alleges  a partnership  and  claims  an  account.  The 
defendant  sets  up  that  the  relation  created  by  the  agreement 
was  that  of  master  and  servant  only ; that  he  has  duly  ac- 
counted for  the  share  of  profits  to  which  the  deceased  was  en- 
titled; that  the  account  rendered  to  the  administratrix,  shew- 
ing a balance  of  $585.41  coming  to  the  defendant,  is  correct; 
and  that,  at  all  events,  the  plaintiff  is  bound  by  sub-sec.  2 of 
sec.  3 of  the  Master  and  Servant  Act,  1910,  10  Edw.  VII.  ch.  73, 
and  must  be  content  to  accept  the  share  of  profits  appropriated 
to  the  estate  by  the  statement  or  return  made  by  the  defendant 
of  the  net  profit  of  the  business.  This  is  a drastic  provision, 
and  should  be  construed  strictly.  It  is  a provision  for  the  benefit 
of  the  employer,  and  the  employer  must  bring  himself  clearly 
within  its  provisions.  The  agreement  was  prepared  by  the 
defendant’s  solicitor,  and  it  speaks  in  the  language  of  the  de- 
fendant. Under  the  present  statute  the  statement  is  impeach- 
able for  fraud.  A similar  provision  in  E.S.O.  1897,  ch.  157,  did 
not  contain  this  qualification  in  words,  but  Mr.  Justice  Anglin 
held  in  Cutten  v.  Mitchell  (1905),  10  O.L.E.  734,  that  this  was 
to  be  inferred  as  the  intent  of  the  Legislature.  The  learned 
Judge  said  (p.  736)  : ^‘Notwithstanding  the  sweeping  terms  in 
which  the  statute  declares  the  finality  of  statements  furnished 
by  the  employer,  I cannot  conceive  that  it  was  thereby  intended 
to  render  fraudulent  statements  conclusive  land  unimpeach- 
able ; ’ ’ and,  when  the  case  subsequently  came  on  before  him  f or 
trial,  he  found  actual  fraud  in  that  the  defendant,  contrary  to 
the  agreement,  had  withdrawn  $5,000  from  the  sum  appropri- 
ated as  profits.  A similar  condition  of  things  is  presented  in 
this  case. 

This  is  not  an  ordinary  case  of  master  and  servant.  The 
business  carried  on  in  the  name  of  “Washburn  & Co.,”  after 
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the  execution  of  the  agreement,  was  the  continuation,  though  on 
a more  extensive  scale,  of  a business  carried  on  in  the  same  pre- 
mises for  many  years  before  the  making  of  the  contract,  by  Ben- 
jamin Washburn  alone.  The  statute  declares  that  an  arrange- 
ment of  the  kind  here  made  shall  not  constitute  a partnership 
^‘unless  the  agreement  otherwise  provides  or  a contrary  inten- 
tion may  be  reasonably  inferred  therefrom.  ’ ’ I have  come  to  the 
conclusion  that  a ‘‘relation  in  the  nature  of  a partnership”  was 
not  created. 

The  statutory  provision  upon  which  the  defendant  relies 
is  as  follows:  “ (2)  Any  statement  or  return  by  the  employer  of 
the  net  profits  of  the  trade,  calling,  business  or  employment 
on  which  he  declares  and  appropriates  the  share  of  profits  pay- 
able under  such  agreement  shall  be  final  and  conclusive  between 
the  parties  and  all  persons  claiming  under  them,  and  shall  not 
be  impeachable  upon  any  ground  whatever,  except  fraud.” 

The  agreement  provides  that  the  net  profits  actually  realised 
from  month  to  month  shall  be  divided  monthly.  To  carry  out 
this  provision  and  comply  with  the  statute,  the  defendant  would 
have  to  make  a full  statement  or  return  of  the  net  profits  of  the 
business  down  to  the  end  of  the  first  month,  and  so  from  month 
to  month,  and  appropriate  to  Washburn  his  share  of  the  profits 
upon  that  basis.  This  was  never  done.  It  may  be  that,  this 
not  having  been  done  in  the  lifetime  of  Washburn  in  the  way 
contemplated  by  the  agreement,  the  defendant  could  yet  invoke 
this  statutory  immunity  from  full  disclosure  by  furnishing  a 
statement  of  the  kind  prescribed  by  the  statute  before  the 
matter  comes  to  be  dealt  with  by  the  Court ; but,  if  he  has  failed 
to  do  this,  I think  it  is  my  duty,  even  aside  from  the  question 
of  fraud,  to  direct  that  the  true  state  of  accounts  between  the 
parties,  according  to  the  actual  facts,  shall  now  be  ascertained. 

First,  then,  I find  that  the  defendant  never  has  furnished 
a statement  of  the  net  profits  of  the  business  carried  on  as 
“Washburn  & Co.”  The  net  profit  of  this  business  is  what- 
ever it  was  worth  at  the  time  of  Washburn’s  death  over  and 
above  all  sums  of  money  properly  paid  out  and  all  liabilities  in- 
curred on  account  of  it;  and  this  sum,  less  any  stock  added 
after  the  death  of  Washburn,  is  the  sum  for  which  the  business 
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was  sold.  There  has  been  no  pretence  of  furnishing  a state- 
ment of  profits  or  appropriating  one-half  thereof  to  the  Wash- 
burn estate  upon  this  basis;  but,  on  the  contrary,  while  the 
defendant  charges  up  the  total  freight  and  express  charges  and 
all  improvements,  alterations  and  repairs,  and  all  expenses  for 
fixtures,  to  the  business,  and  although  the  goodwill  of  the  busi- 
ness, which  was  brought  in  by  Washburn  as  late  as  July,  1911, 
produced  a net  profit  upon  the  entire  stock  of  20  per  cent., 
all  this  is  eliminated  from  what  purports  to  be  a statutory 
statement  ‘‘of  the  net  profits  of  the  trade,  calling,  business,  or 
employment,”  and  his  appropriation  of  the  estate’s  share 
thereof.  The  test  of  the  profit  to  the  defendant,  if  it  was  his 
business  alone,  is,  how  much  he  was  better  off  by  going  into  it — 
and  this  is  what  Washburn  was  to  get  one-half  of,  for  turning 
over  the  goodwill  of  his  business  and  name,  and  his  services,  to 
the  new  concern.  He  would  be  a loser  if  the  stock  depreciated 
in  value  or  if  the  custom  drifted  away  and  the  business  be- 
came worthless  as  a going  concern;  and  he  must  share  in  the 
profits  too,  on  the  final  winding-up,  if  there  is  an  appreciation 
in  values. 

Then  what  is  meant  by  “fraud”  in  the  statute?  I have  re- 
ferred already  to  the  judgment  of  Mr.  Justice  Anglin.  What 
could  it  mean  except  a wilful  withholding  or  misrepresenta- 
tion of  the  profits  or  the  basis  of  profits  ? The  defendant 
appeared  to  be  a fairly  respectable  man,  though  keenly  alive 
to  his  own  interests;  and  there  are  a lot  of  them  who  fail  to  be 
judicially  impartial  when  it  comes  to  separating  their  moneys 
from  the  moneys  of  some  one  else.  The  statement  was  not  a 
fair  one,  and  the  defendant  knew  it;  it  was  not  an  honest  one, 
and  he  knew  it ; and,  exercising  this  statutory  judicial  function 
of  finally  deciding  between  himself  and  his  associate,  and  much 
more  deciding  between  himself  and  the  widow  of  his  associate, 
necessarily  ignorant  of  the  facts,  I cannot  come  to  any  other 
conclusion  than  that  this  statement,  in  which  the  defendant 
charged  up  everything  as  if  it  had  been  a permanent  business, 
whether  the  deceased  got  the  benefit  of  it  or  not,  omitted  all  the 
profits  on  sale,  and  omitted  even  the  money  received  on  the  sale 
of  fixtures  and  all  the  outstanding  book-debts — I say  that  I 
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cannot  come  to  any  other  conclusion  than  that  the  statement 
was  intentionally  misleading,  and  was  fraudulent  within  the 
meaning  of  the  statute. 

There  will  be  a reference  to  the  Local  Master  to  take  an 
account  upon  the  lines  above  indicated. 

Further  directions  and  costs  reserved. 


The  defendant  appealed  from  the  judgment  of  Lennox,  J. 


March  5 and  6.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

R.  McKay f K.C.,  for  the  appellant.  The  learned  trial  Judge 
was  right  in  finding  that  no  partnership  existed  between 
Benjamin  Washburn  and  the  defendant.  Washburn  was  merely 
an  employee  sharing  profits.  The  learned  Judge,  however,  has 
found  fraud  in  the  matter  of  the  statement  furnished  by  the 
employer,  the  defendant;  and  has  declared  that  this  takes  the 
statement  out  of  the  statute  10  Edw.  VII.  ch.  73,  sec.  3 (2). 
In  doing  so,  I submit  that  he  has  erred.  The  finding  of  fraud 
is  only  an  implication:  Cutten  v.  Mitchell,  10  O.L.R.  734.  Among 
other  things  which,  the  learned  Judge  says,  shew  fraud,  is,  that 
the  defendant  did  not  credit  Washburn  with  the  amount  re- 
ceived by  Wright  for  the  goodwill  of  the  business  after  Wash- 
burn ’s  death.  In  fact,  the  real  question  at  issue  is : Is  the  price 
received  for  the  goodwill,  ^‘net  profits?”  I submit  that  it  can- 
not be:  Sims  v.  Harris  (1901),  1 O.L.R.  445.  The  learned 
Judge  erred  also  in  thinking  it  fraudulent  on  the  part  of  the 
defendant  to  charge  up  freight  and  express  charges,  repairs, 
fixtures,  etc.  Besides,  the  plaintiff  did  not  plead  fraud  at  the 
trial,  and  so  such  a charge  was  not  met  by  the  defendant.  The 
statement  put  in  by  the  defendant,  and  not  contradicted,  shews 
that  the  plaintiff’s  husband  was  overpaid  by  $558.41.  The 
defendant  counterclainus  for  this  amount. 

R.  R.  McKessock,  K.C.,  for  the  plaintiff,  the  respondent.  I 
submit  that  the  learned  trial  Judge  should  have  found  that  a 
partnership  existed  between  Washburn  and  Wright.  The 
learned  Judge  was  amply  justified  by  the  evidence  in  find- 
ing fraud  and  in  the  basis  of  his  so  finding.  This  deprived  the 
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March  30.  The  judgment  of  the  Court  was  delivered  by  • 
Riddell,  J.  : — Benjamin  Washburn  had  for  a number  of  years 
carried  on  business  in  Sudbury  as  a merchant  tailor,  and  he  had 
the  agency  of  the  Semi-ready  Tailoring  Company.  He  was 
hampered  by  lack  of  capital,  and  it  may  be,  as  suggested  on  this 
appeal,  by  other  causes. 

The  Semi-ready  Company  give  exclusive  ' ‘selling  rights”  to 
one  “agent”  only,  in  each  town,  but  sell  the  goods  out-and-out 
to  the  agent.  Washburn  they  considered  to  be  without  “fin- 
ancial responsibility;”  and  they  made  an  arrangement  with 
the  defendant  Wright  to  become  their  agent  in  Sudbury,  ad- 
vising him  to  have  Washburn  act  as  manager.  An  agreement 
was  entered  into  by  and  between  Washburn  and  Wright,  where- 
by Wright  employed  Washburn  as  manager  of  Wright ’s  business, 
and  he  agreed  “to  pay  the  employee  one-half  of  the  net  profits 
of  the  said  business  after  deducting  all  rents,  advertisements, 
and  other  expenses,  the  same  to  be  divided  monthly,  but  not 
to  be  on  any  outstanding  accounts,  should  there  be  such.”' 
Either  party  was  to  have  the  right  to  terminate  the  agreement 
upon  three  months’  notice  in  writing,  and  “the  employer  shall 
have  the  right  to  terminate  same  at  any  time  without  notice  on 
account  of  any  misconduct  of  the  employee.”  Washburn  ac- 
cordingly conducted  the  business  as  manager  till  his  last  illness, 
which  terminated  in  his  death  on  the  8th  March,  1913.  There- 
after the  defendant  conducted  the  business  himself  until  May, 
1913,  when  he  sold  out. 

The  plaintiff  is  the  widow  and  administratrix  of  Washburn, 
and  she,  on  the  2nd  August,  1913,  began  this  action,  in  which 


defendant  of  the  benefit  of  the  statute:  Rogers  v.  Vllmawn 
(1879),  27  Gr.  137.  The  defendant  had  no  occasion  to  pay  out 
his  own  money ; he  raised  all  that  was  required  for  the  purposes 
of  the  business  on  notes  in  the  bank. 

McKay,  in  reply.  On  the  question  of  the  basis  of  taking  the 
account,  as  also  on  the  question  of  the  defendant  raising  mone}^ 
by  notes  in  the  bank,  I refer  to  Rishton  v.  Grissell  (1868-70), 
L.R.  5 Eq.  326,  L.R.  10  Eq.  393;  Geddes  v.  Wallace  (1820),  2 
Bligh  270. 
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she  claims  an  account  of  the  partnership  dealings  between 
Wright  and  Washburn,  and  a winding-up  of  the  part- 
nership under  the  direction  of  the  Court;  that  for  these 
purposes  all  proper  directions  be  given  and  accounts 
taken ; and  she  adds  a prayer  for  general  relief.  The 

defendant  pleads  that  the  terms  of  the  agreement  have 
been  complied  with,  sets  out,  in  extenso,  a statement  of  the  ac- 
count between  him  and  Washburn,  says  he  furnished  this 
to  the  plaintiff  before  action,  and  counterclaims  for  $585.41. 
The  plaintiff  joins  issue. 

The  action  came  on  for  trial  before  Mr.  Justice  Lennox,  at 
Sudbury,  on  the  27th  November,  1913;  judgment,  being  re- 
served, was  delivered  on  the  15th  December,  in  favour  of  the 
plaintiff.  The  defendant  now  appeals. 

Though  the  formal  judgment,  through  some  negligence  or 
misapprehension,  directs  an  account  of  the  ‘‘partnership  deal- 
ings between  Benjamin  Washburn  and  the  defendant,”  the 
learned  Judge  expressly  finds  that  there  was  no  partnership. 
In  this  he  is  undoubtedly  right:  the  statute  (1910),  10  Edw. 
VII.  ch.  73,  sec.  3 (1)  (o^),  is  perfectly  plain. 

That  being  so,  sec.  3 (2)  admittedly  applies,  and  the  state- 
ment by  the  employer  is  final  and  conclusive,  and  unimpeach- 
able upon  any  ground  whatever  except  fraud.  The  learned 
Judge  has  found  fraud,  in  my  opinion  wrongly.  No  fraud 
is  charged ; the  itemised  statement  is  set  up  by  the  statement  of 
defence  as  a defence,  and  this  is  not  met  by  a plea  of  fraud.  We 
have  recently  said:  “It  is  not  too  much  to  require  any  one  who 
intends  to  charge  another  with  fraud  ...  to  take  the  respon- 
sibility of  making  that  charge  in  plain  terms:”  Caldwell  v 
eockshutt  Flow  Co.  (1913),  30  O.L.R.  244,  at  p.  262,  citing  Low 
V.  Guthrie,  |1909|  A.C.  278,  and  Badenach  v.  Inglis  (1913),  29 
O.L.R.  165;  and  the  person  making  the  charge  is  confined  to  the 
particular  fraud  charged:  Medcalf  v.  Oshawa  Lands  and  Invest- 
ments Limited  (1914),  5 O.W.N.  797,  per  l^oyd,  C.,  with  whom 
Middleton,  d.,  agreed.  In  the  case  Caldwell  v.  Cockshutt  Plow 
Co.  we  granted  a new  trial  in  order  that  fraud  might  be  speci- 
fically set  up,  the  jury  having  found  facts  which  would  con- 
stitute fraud. 
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Even  if  the  plaintiff  should  get  over  this  difficulty,  we  find 
that  during  the  trial,  when  the  statute  was  read,  the  following 
took  place ; — 

His  Lordship:  I might  be  forced  to  find  fraud  in  this  case. 

Mr.  McKay  : I do  not  assume  your  Lordship  is  going  to  find 
anything  of  that  kind,  and  there  is  no  pleading  of  fraud. 

His  Lordship  : There  is  different  construction  placed  by  two 
parties. 

Mr.  McKay:  Yes,  and  what  their  rights  are. 

Nothing  further  is  said  about  fraud  during  the  trial,  and  it 
is  obvious,  I think,  that  the  question  of  fraud  was  not  gone  into 
at  all. 

Notwithstanding  all  this,  if  the  facts  proved  established 
fraud,  we  might  now  allow  an  amendment,  and,  if  all  the  facts 
were  before  the  Court,  permit  the  finding  of  fraud  to  stand,  or, 
if  all  the  facts  were  not  or  might  not  be  before  the  Court,  direct 
a new  trial. 

But  here,  the  facts,  in  my  view,  do  not  even  indicate  or  sug- 
gest, much  less  establish,  fraud.  What  the  learned  trial  Judge 
relies  upon  as  establishing  fraud  may  be  conveniently  formu- 
lated thus : — 

(1)  Omission  to  credit  Washburn  with  the  amount  received 
for  the  goodwill  of  the  business  (on  sale  by  Wright  after  Wash- 
bum’s  death)  and  for  the  proceeds  of  book-debts. 

(2)  Charging  up  freight  and  express  charges. 

(3)  Also  repairs  and  alterations,  fixtures,  etc. 

A fourth  will  be  mentioned  later,  in  its  proper  place. 

(1)  What,  with  great  respect,  I think  the  error  of  the 
judgment  appealed  from,  arises  from  a misapprehension  of  what 
the  deceased  bargained  for.  He  got  no  interest  in  the  premises 
or  the  goods  or  in  the  ‘‘business.”  What  he  got  was  a right  to 
receive  from  and  be  paid  by  the  defendant  “one-half  of  the 
net  profits  of  the  . . . business.”  There  is  much  difterence 

between  the  profits  made  by  selling  out  a business  and  thus  ceas- 
ing to  carry  it  on  and  the  profits  of  a business.  A business  may 
not  make  a profit  at  all,  but  be  sold  out  at  a.  profit  by  reason  of  a 
desire  to  get  rid  of  competition,  or  other  reason.  There  is  no 
justification  for  the  proposition  that  the  amount  paid  for  good- 
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will  to  Wright  when  ceasing  business  is  ‘‘net  profits  of  the 
business/’  Sims  v.  Harris,  1 O.L.E.  445,  is  conclusive  authority 
upon  that  point,  in  the  Court  of  Appeal.  Even  if  otherwise 
to  be  considered  part  of  the  “net  profits,”  this  amount  was 
not  made  during  the  employment  of  Washburn.  The  book- 
debts  are  expressly  excluded. 

(2)  Eemembering  that  the  amount  of  which  Washburn  was 
to  have  one-half — ‘"‘the  net  profits  of  the  said  business  after 
deducting  all  rents,  advertisements,  and  other  expenses” — the 
second  ground  of  complaint  is  seen  to  be  without  solid  founda- 
tion. Amongst  the  “other  expenses”  must  necessarily  be  the 
cost  of  getting  the  goods  in  and  out,  however  large  these  ex- 
penses may  be.  And  I cannot  see  that  charges  for  getting 
goods  into  the  shop  are  any  less  to  be  charged  against  the  month 
in  which  they  are  made  because  they  may  not  realise  a profit  dur- 
ing the  month,  and  the  main  advantage  to  be  derived  from  them 
will  come  later,  than  the  cost  of  advertisement  would  be,  for 
the  same  reasons. 

(3)  The  same  reasoning  applies  to  repairs  and  alterations 
as  well  as  fixtures.  These  are  all  to  help  the  business,  and  they 
are  none  the  less  expenses  that  their  full  advantage  is  not 
realised  immediately;  while  any  profit  made  by  the  sale  of  the 
fixtures  was  not  made  till  after  the  death  of  Washburn. 

Some  discussion  took  place  on  the  hearing  as  to  allowing 
interest  to  the  defendant  before  the  net  profits  should  be  ascer- 
tained ; of  course  this  'would  be  improper  in  the  absence  of  some 
special  stipulation  to  that  effect : Bushton  v.  Grissell,  L.E.  5 Eq. 
326,  at  p.  331,  per  Page  Wood,  V.-C. ; but,  as  no  interest  has 
been  charged,  no  further  attention  need  be  paid  to  that  question. 

(4)  An  objection  which  seems  not  to  have  been  made  at 
the  trial  (at  all  events  it  is  not  mentioned  by  the  trial  Judge) 
is  that  a small  amount,  $31.60  in  all,  being  the  losses  in  January 
and  August,  1912,  was  deducted  from  the  profits  in  other 
months,  and  thereby  Washburn’s  share  was  improperly  dim- 
inished by  $15.80.  This  may  well  be.  It  would  seem  that  each 
month’s  business  must  stand  by  itself,  and  only  net  profits  for 
the  month  be  taken  into  consideration,  the  defendant  being 
obliged  to  stand  all  the  losses. 
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But,  suppose  the  defendant  was  wrong  in  this  or  in  any  other 
respect,  there  is  absolutely  no  evidence  of  fraud.  Fraud  is  not 
mistake,  error  in  interpreting  a contract;  fraud  is  ‘‘something 
dishonest  and  morally  wrong,  and  much  mischief  is  . . . 
done,  as  well  as  much  unnecessary  pain  inflicted,  by  its  use 
where  ‘illegality’  and  ‘illegal’  are  the  really  appropriate  ex- 
pressionsp.  Watson  (1888),  21  Q.B.D.  301,  per  Wills,  J., 
at  p.  309. 

Except  in  the  case  of  (4),  which  is  trivial  and  is  not  even 
mentioned  by  the  trial  Judge,  while  the  learned  trial  Judge 
thinks  the  defendant  wrong,  another  of  His  Majesty’s  Justices, 
who  is  presumed  to  know  some  law  (the  presumption  is  of  course 
not  juris  et  de  jure),  thinks  he  is  perfectly  right,  and,  had  he 
been  consulted  when  and  as  a solicitor,  would  have  so  advised. 
How  can  it  be  said  that  it  is  any  evidence  of  fraud  for  the 
defendant  to  render  a statement  in  accordance  with  the  latter 
view,  even  if  it  were  wrong?  And  a mistake  of  $31.60  in  an 
account  of  nearly  $4,000  is  no  evidence  of  fraud. 

The  finding  at  the  trial,  of  fraud,  cannot  stand. 

The  statement  is  said  by  the  learned  Judge  not  to  be  a state- 
ment under  the  statute  because  of  what  he  considers  to  be 
errors  in  charging  expenses,  etc.,  and  not  crediting  money  re- 
ceived for  goodwill,  etc.  These  objections  have  been  dealt  with, 
and  I can  see  no  reason  why  the  statement  is  not  “a  statement 
. . . by  the  employer  of  the  net  profits  of  the  . . . busi- 

ness ...  on  which  he  declares  and  appropriates  the  share 
of  profits  payable  . . . and  this,  by  the  statute,  sec.  3 

(2),  is  unimpeachable  except  for  fraud,  which  does  not  here 
exist. 

Much  was  attempted  to  be  made  of  the  alleged  fact  that  the 
defendant  had  no  need  actually  to  “pay  his  own  money,”  but 
raised  all  required  by  the  business  by  notes  in  the  bank.  This 
is  of  not  the  slightest  importance;  it  was  his  money  wherever 
and  however  he  got  it.  In  the  case  already  mentioned,  Rush- 
ton  V.  Grissell,  L.R.  5 Eq.  326,  at  p.  331,  a case  not  wholly  dis- 
similar to  the  present.  Page  Wood,  V.-C.,  says  (p.  331)  : “What 
is  his  right  as  respects  the  employer’s  capital?  ...  He 
has  a right  to  expect  that  the  employer  will  carry  on  the  busi- 


App.  Div. 
1914 

Washburn 

V. 

Weight. 

Riddell,  J. 


148 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1914 

Washburn 

V. 

Wright. 

Riddell,  J. 


1914 

March  30. 


[vOL. 


ness  with  his  awn  capital,  but  he  has  no  right  to  inquire  whether 
the  employer  has  borrowed  the  capital,  or  how  he  has  acquired 

it.  ...” 

I think  the  appeal  should  be  allowed. 

The  defendant  counterclaims  for  $558.41,  being  money  re- 
ceived by  the  deceased  in  excess  of  the  amount  to  which  he  was 
entitled.  This  was  the  money  of  the  defendant,  money  had  and 
received  by  the  deceased,  and  I can  see  no  reason  why  the 
defendant  should  not  have  judgment  for  this  sum  if  he  desires. 
From  what  was  said  on  the  argument,  I assume  that  he  will 
reduce  the  amount  by  $15.80. 

The  defendant  is  entitled  to  his  costs  on  the  claim  and 
counterclaim,  and  of  this  appeal,  if  he  demands  them. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 

Weston  v.  County  of  Middlesex. 

Highicay — 'Nonrepair — Injury  to  Traveller — Road  ^‘Assumed”  hy  County 
Corporation — Act  for  the  Improvement  of  Puhlic  Highways,  7 Edw. 
VII.  eh.  16 — Obligation  to  “Repair”  and  “Maintain” — Municipal  Act, 
1903,  secs.  558,  606 — Gravelling  Done  in  Winter  in  Centre  of  Road — 
M is  feasance — N egligence. 

The  judgment  of  Meredith,  C.J.C.P.,  30  O.L.K.  21,  was  affirmed. 

Appeal  by  the  defendants,  the  Municipal  Corporation  of  the 
County  of  Middlesex,  and  cross-appeal  by  the  plaintiff,  from  the 
judgment  of  Meredith,  C.J.C.P.,  30  O.L.R.  21. 

March  9 and  10.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

J.  C:  Elliott,  for  the  appellants.  The  work  which  was  being 
done  upon  the  road  by  the  county  authorities  was  reconstruction 
or  rebuilding,  and  not  repair,  and  so  the  defendants  should 
not  l)e  held  liable.  The  Consolidated  Municipal  Act,  1903,  sec. 
558,  i)rovided  that  no  stone  or  gravel  should  be  put  upon  the 
road  for  ‘"repairs”  during  the  winter  months  so  as  to  interfere 
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,with  sleighing.  This  was  the  statute  in  force  at  the  time  of  the 
accident — the  Municipal  Act  of  1913,  3 & 4 Geo.  V.  ch.  43,  sec. 
495,  which  added  the  word  '‘rebuilding”  not  coming  into  force 
until  later.  Rebuilding  is  not  repair.  On  the  question  of  what 
is  “repair,”  I refer  to  Weaver  v.  TempUn  (1887),  14  N.E.  Repr. 
600;  Levi  v.  Coyne  (1900),  57  S.W.  Repr.  790;  Scott  v.  Brown 
(1904),  69  J.P.  89.  As  the  road  was  assumed  by  the  appel- 
lants under  the  Act  for  the  Improvement  of  Public  Highways, 
7 Edw.  VII.  ch.  16,  for  the  purpose  of  construction  and  re- 
building, and  as  the  work  had  to  be  done  under  the  regulations 
of  the  Public  Works  Department,  sec.  606  of  the  Municipal 
Act  of  1903,  does  not  apply.  The  accident  was  due  to  the  plain- 
tiff’s own  negligence. 

T.  G.  Meredith,  K.C.,  for  the  plaintiff.  “Repair”  is  a word 
of  elastic  meaning,  according  to  conditions  which  vary.  The 
work  being  done  here  was  “repair”  in  the  sense  of  that  word 
used  in  the  statute.  The  defendants  placed  gravel  on  the  road 
in  winter  in  such  a manner  as  to  render  the  highway  unsafe  for 
traffic,  and  in  doing  so  they  contravened  the  provisions  of  sec. 
558  of  the  Municipal  Act  of  1903.  The  damages  allowed  are 
insufficient. 

March  30.  The  judgment  of  the  Court  was  delivered  by 
Leitch,  J.  : — Appeal  from  the  judgment  of  Chief  Justice  R.  M. 
Meredith,  delivered  on  the  12th  December,  1913,  awarding  the 
plaintiff  $1,000  damages  and  costs  of  suit.  The  action  was 
brought  by  the  plaintiff,  George  Weston,  against  the  Corpor- 
ation of  the  County  of  Middlesex,  to  recover  damages  from  the 
defendants  for  injury  caused  to  the  plaintiff  by  reason  of  the 
defendants’  negligence  in  not  keeping  in  repair  a highway  in 
the  township  of  East  Missouri,  assumed  by  the  Corporation  of 
the  County  of  Middlesex,  by  by-law  passed  in  pursuance  of  the 
Act  for  the  Improvement  of  Public  Highways,  7 Edw.  VII. 
ch.  16.  The  findings  of  fact  by  the  learned  trial  Judge  and 
his  conclusions  as  to  the  law  are  set  forth  in  a very  lucid 
written  judgment,  a perusal  of  which  is  all  that  is  necessary 
for  an  understanding  of  the  case. 

On  the  argument  of  the  appeal  Mr.  Elliott  urged  very 
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strongly  that,  as  the  road  in  question  upon  which  the  accident 
happened  was  assumed  by  the  County  of  Middlesex  under  the 
above-mentioned  Act  for  the  purpose  of  construction  and  re- 
building, and  as  the  work  had  to  be  done  according  to  the 
regulations  of  the  Public  Works  Department,  sec.  606  of  the 
Municipal  iTct  of  1903  did  not  apply.  Section  606:  ‘‘Every 
public  road,  street,  bridge  and  highway  shall  be  kept  in  repair 
by  the  corporation,  and  on  default  of  the  corporation  so  to 
keep  in  repair,  the  corporation,  besides  being  subject  to  any 
punishment  provided  by  law,  shall  be  civilly  responsible  for  all 
damages  sustained  by  any  person  by  reason  of  such  default,  but 
the  action  must  be  brought  within  three  months  after  the  dam- 
ages have  been  sustained.  ’ ’ 

This  was  the  language  of  this  section  at  the  time  of  the  hap- 
pening of  this  accident.  In  1913  this  section  was  re-drafted 
and  appears  in  the  Municipal  Act  of  that  year  as  sec.  460 
and  is  included  in  R.S.O.  1914,  ch.  192,  sec.  460:  “Every  high- 
way and  every  bridge  shall  be  kept  in  repair  by  the  corpor- 
ation, the  council  of  which  has  jurisdiction  over  it,  or  upon 
which  the  duty  of  repairing  it  is  imposed  by  this  Act,  and  in 
case  of  default,  the  corporation  shall  be  liable  for  all  damages 
sustained  by  any  person  by  reason  of  such  default.’’ 

I think  it  was  the  intention  of  the  Legislature  that,  no  matter 
what  the  work  was  that  was  undertaken  and  being  done  under 
the  Act  for  the  Improvement  of  Public  Highways,  7 Edw.  VII. 
ch.  16,  the  corporation  were  under  an  obligation  under  sec. 
606,  and  still  are  under  the  same  obligation  under  sec.  460  of 
R.S.O.  1914,  ch.  192,  to  keep  the  road  in  “repair,”  that  is, 
reasonably  fit,  suitable,  and  convenient  for  the  travelling  pub- 
lic. This  duty  and  obligation  is  incumbent  upon  the  corpor- 
ation even  while  the  work  under  7 Edw.  VII.  ch.  16  is  in  pro- 
gress. The  word  “repair”  in  the  statutes  that  I have  cited  is  in 
full  force  and  effect,  and  carries  with  it  the  same  obligations 
and  duties  and  gives  the  same  rights  of  protection  to  the  rate- 
payers that  it  always  did,  as  has  been  expounded  in  a long 
line  of  decisions  covering  many  years.  No  statute  has  been 
enacted  which  has  changed  the  force  or  effect  of  the  word  “re- 
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pair.”  Even  after  the  completion  of  the  work,  though  it  may 
be  done  according  to  the  regulations  of  the  Public  Works  De- 
partment, the  duty  and  liability  of  the  corporation  subsists. 
Repair  is  a question  of  fact.  It  is  local ; it  is  relative.  What 
may  be  good  repair  in  one  locality  may  be  positive  nonrepair 
in  another. 

The  accident  by  which  the  plaintiff  received  his  injuries  was 
caused  by  the  defendants,  during  the  winter  months,  placing 
in  the  centre  of  the  road  in  question  a large  quantity  of  gravel 
in  heaps  or  mounds  about  twelve  or  fifteen  inches  high,  without 
levelling  it  down  or  rolling  it,  and  leaving  it  in  such  a condi- 
tion as  to  render  the  highway  unsafe  for  traffic,  in  consequence 
of  which  people  travelling  in  sleighs  were  forced  to  the  side 
of  the  road,  which  was  slippery  and  inclining  to  such  an  extent 
as  to  cause  vehicles  to  skid  and  in  some  cases  upset.  The 
gravel  was  placed  on  the  road  in  defiance  of  sec.  558  of  the 
Municipal  Act  of  1903 : ‘ ‘558.  No  stone,  gravel  or  other  material 
shall  be  put  upon  the  roads  for  repairs  during  the  winter 
months  so  as  to  interfere  with  sleighing.  ’ ’ 

This  section  was  re-drafted  in  1913  and  appears  in  R.S.O. 
1914,  ch.  192,  as  sec.  495 : ‘ ' Stone,  gravel  or  other  material 
shall  not  be  put  on  any  highway  for  the  purpose  of  rebuild- 
ing or  repairing  it  during  the  winter  months  so  as  to  interfere 
with  the  use  of  sleighs,  unless  another  convenient  highway  is 
provided  while  the  rebuilding  or  repairing  is  being  done.” 

It  will  be  observed  that  the  word  ^ Rebuilding”  does  not 
appear  in  sec.  558,  which  was  in  force  when  the  accident  hap- 
pened, but  does  in  sec.  495  of  ch.  192  of  the  Revised  Statutes  of 
1914. 

No  matter  what  the  defendants  call  the  work  on  which  they 
were  engaged — they  may  call  it  ‘^construction”  or  “rebuilding” 
or  “repair”  if  they  please — it  was  certainly  an  act  of  mis- 
feasance or  negligence  to  place  heaps  of  gravel  from  twelve  to 
fifteen  inches  high  in  the  centre  of  the  road,  in  the  winter,  at 
a time  the  highway  was  being  used  or  likely  to  be  used  for 
sleighing.  The  defendants  were  warned  of  the  dangerous  con- 
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dition  of  the  highway,  but  took  no  step  to  obviate  it  or  protect 
the  travelling  public. 

The  appeal  should  be  dismissed  with  costs. 

The  plaintiff  cross-appealed  to  increase  the  damages.  While 
we  think  that  the  learned  trial  Judge  assessed  the  damages  on  a 
moderate  scale,  his  discretion  should  not  be  interfered  with. 
The  cross-appeal  should  be  dismissed  without  costs. 


[APPELLATE  DIVISION.] 

Dancey  V.  Brown. 


Fraudulent  Conveyance — Voluntary  Conveyance — Plaintiff^s  Claim  Arising 
after  Impeached  Conveyance — Right  to  Rely  on  Existence  of  Prior 
Claims — Evidence — Proof  of  Debt. 

The  mere  proof  of  the  existence  of  debts  prior  to  a voluntary  conveyance 
does  not,  without  more,  establish  fraudulent  intent,  and  thus  invali- 
date the  conveyance:  it  is  necessary  to  shew  such  a state  of  the  settlor’s 
affairs  at  the  time  of  the  conveyance  as  would  lead  the  Court  to  infer 
that  the  effect  of  the  conveyance  was  to  defeat  or  delay  creditors,  and 
that,  therefore,  such  was  the  grantor’s  fraudulent  intent. 

A creditor  whose  claim  arises  subsequently  to  the  making  of  a voluntary 
conveyance  is  entitled  in  attacking  it  to  rely  upon  prior  claims  which 
are  still  in  existence  and  unpaid,  but  the  claims  must  be  of  such  a nature 
that  the  claimants  could  themselves  maintain  an  action;  and  if,  at  the 
time  of  the  impeached  conveyance,  the  grantor  had,  apart  from  the 
property  conveyed,  assets  to  meet  these  claims,  the  claimants  would  not 
have  had  any  right  to  complain;  and,  therefore,  no  right  by  relation 
would  accrue  to  the  subsequent  creditor. 

Where  a husband  made  a voluntary  conveyance  to  his  wife,  a claim  then 
existing,  for  which  she  was  jointly  and  severally  liable  with  him,  was 
held,  not  to  avail  a subsequent  creditor  attacking  the  conveyance;  for 
the  claimant,  having  the  liability  of  both  husband  and  wife,  was  not 
prejudiced  by  the  conveyance  from  the  former  to  the  latter. 

As  against  a voluntary  grantee,  an  attacking  creditor  must  prove  affirm- 
atively an  unpaid  debt;  and  evidence  that  judgment  has  been  recovered 
against  the  grantor,  and  execution  issued,  does  not  establish  this  fact. 
Judgment  of  Doyle,  Co.C.J.,  affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of  Doyle,  Co.C.J., 
dismissing  the  action,  which  was  brought  in  the  County  Court  of 
the  County  of  Pluron,  by  an  execution  creditor  of  the  defendant 
David  Brown,  to  set  aside  three  conveyances  of  different 
parcels  of  land,  made  by  the  defendant  David  Brown  to  his  wife, 
the  defendant  Rosa  Brown,  on  the  22nd  February,  1906,  the 
5th  September,  1907,  and  the  6th  January,  1910,  respectively. 
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as  fraudulent  and  void  against  the  plaintiff  and  other  creditors 
of  David  Brown ; the  consideration  stated  in  each  conveyance 
being  natural  love  and  affection  and  $1. 

February  20.  The  appeal  was  heard  by  Mulock^  C.J.Ex., 
RiDDEiLL,  Sutherland,  and  Leitch,  JJ. 

R.  McKay,  K.C.,  for  the  appellant,  argued  that  the  convey- 
ances to  the  wife  were  voluntary  and  for  the  purpose  of  defeat- 
ing the  husband’s  creditors:  Ottawa  Wine  Vaults  Co.  v.  Mc- 
Guire (1911-2),  24  O.L.R.  591,  27  O.L.R.  319;  McGuire  v. 
Ottawa  Wine  Vaults  Co.  (1913),  48  S.C.R.  44;  Merchants  Bank 
of  Canada  v.  Clarke  (1871),  18  Gr.  594.  The  onus  is  on  the  de- 
fendants to  satisfy  the  Court  that  the  conveyances  were  hond 
fide;  and  ‘‘the  protection  of  13  Eliz.  ch.  5 is  not  confined  to 
creditors  only,  hut  extends  to  creditors  and  others  who  have 
lawful  actions:”  Oliver  v.  McLaughUn  (1893),  24  O.R.  41. 
Reference  also  to  Elgin  Loan  and  Savings  Co.  v.  Orchard 
(1904),  7 O.L.R.  695;  Sun  Life  Assurance  Co.  of  Canada  v. 
ElUott  (1900),  31  S.C.R.  91;  May  on  Fraudulent  Conveyances, 
3rd  ed.,  pp.  40-42;  Ferguson  v.  Kenny  (1889),  16  A.R.  276,  at 
p.  282;  Canada  Carriage  Co.  v.  Lea  (1905),  11  O.L.R.  171; 
Allan  V.  McTavish  (1883),  8 A.R.  440,  at  p.  442. 

C.  S eager,  for  the  defendants,  the  respondents,  argued  upon 
the  evidence  that  the  husband  had  merely  paid  back  to  his  wife 
money  obtained  by  her  from  her  relations. 

R.  C.  H.  Cassels,  on  the  same  side,  argued  that  the  appellant 
had  not  shewn  that  there  was  intent  to  defraud  at  the  time  of 
the  conveyance  or  even  a very  strong  presumption  of  it.  He 
referred  to  the  dissenting  judgment  of  Davies,  J.,  in  McGuire 
V.  Ottawa  Wine  Vaidts  Co.,  48  S.C.R.  at  p.  46. 

McKay,  in  reply,  referred  to  the  evidence. 

March  30.  The  judgment  of  the  Court  was  delivered  by 
Mulock,  C.  J.Ex.  : — This  is  an  action  by  an  execution  creditor 
to  set  aside  three  conveyances  of  certain  lands,  from  the  defend- 
ant David  Brown  to  his  wife  Rosa  Brown,  as  fraudulent  and 
void  against  the  plaintiff  and  other  creditors  of  David  Brown. 
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The  case  was  tried  by  His  Honour  Judge  Doyle,  of  the 
County  Court  of  the  County  of  Huron,  who  dismissed  the  action, 
and  from  his  judgment  the  plaintiff  appeals. 

The  following  are  the  conveyances  from  David  to  Rosa 
Brown,  which  the  plaintiff  attacks : — 

1.  Conveyance  dated  the  22nd  February,  1906,  of  lots  701 
and  685  in  the  tovm  of  Groderich,  in  the  county  of  Huron. 

2.  Conveyance  dated  the  5th  September,  1907,  of  an  undi- 
vided half  interest  in  part  of  lot  69  in  the  said  town  of 
Goderich. 

3.  Conveyance  dated  the  6th  January,  1910,  of  the  other 
undivided  half  interest  in  lot  69. 

The  consideration  stated  in  each  of  these  conveyances  is 
natural  love  and  affection  and  one  dollar. 

On  the  9th  September,  1911,  the  plaintiff  recovered  judg- 
ment against  the  defendant  David  Brown  for  $177.91  debt  and 
$19.50  taxed  costs,  and  on  the  23rd  September,  1911,  caused  a 
writ  of  execution  for  these  sums  to  be  issued  and  placed  in  the 
hands  of  the  Sheriff  of  the  County  of  Huron. 

The  debt  for  which  the  plaintiff’s  judgment  was  obtained 
was  for  solicitor’s  costs  in  an  action  wherein  the  plaintiff  had 
acted  as  David  Brown’s  solicitor.  The  retainer  was  given  in 
September,  1910,  some  eight  months  after  the  last  of  the  three 
conveyances. 

There  is  no  evidence  of  any  present  indebtedness  by  the 
defendant  David  Brown  which  existed  prior  to  the  year  1909. 
In  that  year  he  and  his  wife  became  jointly  indebted  to  the 
Bank  of  Montreal  in  the  sum  of  $800,  by  the  discount  of  their 
note  for  that  amount.  From  time  to  time  payments  were  made 
upon  it,  and  at  the  date  of  the  last  conveyance,  that  of  the  6th 
January,  1910,  the  unpaid  balance  was  $200,  for  which  the  bank 
held  the  renewal  note  of  the  defendants.  The  wife  being  liable 
along  with  her  husband,  the  bank  was  not  prejudiced  by  the 
transfer  to  her  of  any  of  her  husband’s  property,  and  is  not 
objecting  thereto. 

The  only  other  debts  of  David  Brown  now  unpaid,  and 
which  existed  prior  to  the  conveyance  of  the  6th  January,  1910, 
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are : one  amount  of  $41.27  owing  to  the  Goderich  Planing  Mills 
Company,  and  the  other  of  $5  due  to  one  Freeman,  both  of 
which  claims  were,  however,  disputed  by  the  defendant  David 
Brown. 

At  the  trial,  an  unsuccessful  attempt  was  made  to  shew  that 
the  defendant  also  owed  his  brother  about  $300,  also  $2,000  on 
a mortgage.  Thus  all  of  his  debts  or  liabilities  which  originated 
prior  to  the  date  of  the  last  conveyance  are  the  three  named 
sums,  $200,  $41.27,  and  $5.  No  one  of  these  debts  was  owing 
when  the  conveyance  of  the  5th  September,  1907,  was  made, 
and  they  represent  the  husband’s  total  indebtedness  to-day, 
outside  of  the  plaintiff’s  claim. 

The  defendants,  who  are  Austrians,  came  to  the  town  of 
Goderich  about  the  year  1902,  when  the  husband  established 
himself  in  the  junk  business  in  a small  way,  his  brother  and  wife 
assisting  him  financially ; and  the  explanation  of  his  making  the 
conveyances  to  his  wife  doubtless  is,  that  she  had  given  to  him 
substantial  sums  of  her  own  money,  wherewith  he  had  been  able 
to  make  money  and  acquire  the  properties  in  question,  where- 
upon his  wife  considered  herself  entitled  to  the  properties,  and 
her  husband,  yielding  to  her  wishes,  conveyed  the  same  to  her. 
Nevertheless,  they  were  made  without  valuable  consideration; 
and  the  question  is,  whether  they  or  any  of  them  are  void  as 
against  the  creditors  of  the  defendant  David  Brown. 

The  wife  being  jointly  liable  with  her  husband  to  the  bank, 
the  properties,  though  vested  in  the  wife,  remain  exigible  in 
payment  of  the  bank’s  claim.  Therefore,  the  bank  is  not  pre- 
judiced and  could  not  maintain  an  action  to  set  aside  these 
conveyances. 

There  thus  remain  but  two  prior  creditors,  namely,  the 
Goderich  Planing  Mills  Company,  in  respect  of  their  claim  for 
$41.27,  and  Freeman,  in  respect  of  his  claim  for  $5.  The 
plaintiff  being  a subsequent  creditor,  in  so  far  as  his  right  to 
impeach  the  conveyances  depends  on  the  fact  that  there  are 
prior  creditors,  the  case  must  be  dealt  with  as  if  either  or  both 
of  those  prior  creditors  were  plaintiffs ; and,  if  such  prior  credi- 
tors are  not  entitled  to  impeach  the  conveyances,  neither  is  the 
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plaintiff,  who  is  a subsequent  creditor,  for  his  equity  is  no  higher 
than  that  of  the  prior  creditors:  Jenkyn  v.  Vaughan  (1856),  3 
Drew.  419;  Freeman  v.  Pope  (1870),  L.R.  5 €h.  538. 

Assuming,  then,  that  these  two  prior  creditors  are  plaintiffs 
in  this  action,  are  they  entitled  to  impeach  these  conveyances, 
or  any  of  them?  Brown  contested  those  two  claims,  but  on  the 
17th  May,  1911,  judgment  was  given  against  him  in  favour  of 
the  Goderich  Planing  Mills  Company  for  $41.27  and  interest, 
making  a total  of  $43.33,  and  execution  therefor  was  placed  in 
the  bailiff’s  hands. 


On  the  21st  December,  1911,  judgment  was  also  obtained 
against  him  in  respect  of  the  $5  claim.  For  all  that  appears, 
these  judgments  may  have  since  been  paid.  As  against  the  wife, 
the  plaintiff  was  bound  to  shew  an  unpaid  debt.  The  recovery 
of  judgment,  and  the  evidence  of  the  Clerk  of  the  Division 
Court  that  a writ  of  execution  had  been  placed  in  the  bailiff’s 
hands,  does  not,  as  against  a person  not  a party  to  that  action, 
prove  that  the  debt  is  still  unpaid. 

On  this  ground  alone  the  plaintiff’s  claim  for  relief,  so  far 
as  it  depends  on  proving  the  existence  of  debts  prior  to  the 
settlement,  fails. 

But,  assuming  that  those  debts  are  still  unpaid,  are  the  facts 
such  as  to  satisfy  the  Court  that  the  settlements  in  question  had 
the  effect  of  hindering  or  delaying  either  of  these  two  creditors? 
Ever  since  the  husband’s  arrival  in  Canada  he  has  been,  and 
still  is,  carrying  on  the  junk  business  in  the  town  of  God- 
erich. Beginning  in  a small  way , his  stock  of  junk  has 
steadily  increased  until  at  the  time  of  the  trial,  on  the  22nd 
December,  1911,  he  had  junk  on  hand  worth  at  least  $5,000.  In 
addition  thereto,  he  owned  horses  and  vehicles  required  for 
carrying  on  his  business.  These  circumstances  rebut  any  pre- 
sumption that  the  settlements  were  made  with  intent  to  defeat 
the  trifling  claims  of  $43.33  and  $5,  his  only  debts  prior  to  the 
settlements,  except  that  of  the  bank. 

The  mere  existence  of  any  debt  prior  to  the  settlement  is  not 
sufficient  to  induce  the  Court  to  set  it  aside  {Townsend  \.  Westa- 
cott  (1840),  2 Beav.  340.)  Thus  in  Skarf  v.  Soulhy  (1849),  1 
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Macn.  & Gr.  364,  375,  which  was  a creditor’s  suit  to  set  aside  a 
voluntary  conveyance  as  fraudulent  and  void  against  creditors, 
Cottenham,  L.C.,  said:  ''The  existence  therefore  of  property  at 
the  time  of  the  settlement,  not  included  in  it,  ample  for  the  pay- 
ment of  debts  then  due,  would  negative  the  fraudulent  inten- 
tion ; ’ ’ and  he  ordered  a reference  to  the  Master  ' ' to  inquire 
what  debts  were  owing  by  the  settlor  at  the  time  of  the  execu- 
tion of  the  settlement  . . . and  what  at  the  time  of  the 

settlement  was  the  amount  of  the  settlor  ’s  property  not  included 
in  the  settlement.” 

The  principle  involved  in  this  judgment  has  been  generally 
approved  of  and  followed  {Holmes  v.  Penney  (1856),  3 K.  & 
J.  90;  Thompson  v.  Webster  (1859),  4 Drew.  628;  Freeman  v. 
Pope,  L.R.  5 Ch.  538;  Godfrey  v.  Poole  (1888),  13  App.  Gas. 
497,  503)  ; and  I think  the  authorities  now  establish  the  propo- 
sition that  the  mere  proof  of  the  existence  of  particular  debts 
prior  to  a voluntary  settlement  does  not,  without  more,  establish 
fraudulent  intent,  and  thus  invalidate  the  settlement,  but  that 
it  is  necessary  to  shew  such  a state  of  the  settlor’s  affairs  at  the 
time  of  the  settlement  as  would  lead  the  Court  to  infer  that  the 
effect  of  the  settlement  was  to  defeat  or  delay  creditors,  and 
that,  therefore,  such  was  the  settlor’s  fraudulent  intent. 

In  the  present  ease,  the  settlor  had  been  carrying  on  a 
lucrative  and  safe  business  for  years,  and  at  the  time  of  the 
settlement  possessed  stock  in  trade  worth  several  thousands  of 
dollars,  not  included  in  the  settlement,  and  has  since  continued 
to  carry  on  the  same  business  and  at  the  same  place.  These  cir- 
cumstances shew  that  the  settlement  cannot  have  had  the  effect 
of  defeating  or  delaying  the  two  creditors  in  question  in  the 
recovery  of  their  trifling  claims,  and  it  cannot  be  inferred  that 
the  settlor  was  guilty  of  any  fraudulent  intent  to  defeat  or 
delay  his  creditors.  Thus,  if  those  two  creditors  were  plaintiffs 
here  they  would  fail  in  the  action,  and  the  plaintiff’s  action, 
so  far  as  it  depends  on  their  equity  to  set  aside  any  of  these 
settlements,  must  also  fail. 

The  remaining  question  is,  whether,  as  a subsequent  credi- 
tor, the  plaintiff  is  entitled  to  the  relief  sought.  In  his  state- 
ment of  claim  he  charges  that,  at  the  times  of  the  making  of  the 
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three  conveyances,  the  defendant  David  Brown  was  in  in- 
solvent circumstances,  unable  to  pay  his  debts  in  full;  that  he 
was  at  the  time  engaged  in  a hazardous  business  ; that  the 
conveyances  were  made  for  the  purpose  of  putting  his  assets 
out  of  the  reach  of  creditors ; that,  when  those  conveyances  were 
made,  David  Brown  had  no  other  assets  available  for  the  pay- 
ment of  his  creditors;  and  that,  unless  the  conveyances  are  set 
aside,  the  plaintiff  and  other  creditors  will  be  unable  to  obtain 
payment  of  their  just  claims. 

There  is  no  evidence  to  support  any  of  these  charges.  The 
learned  trial  Judge  has  found  that  the  business  was  not  a 
hazardous  one  (there  is  no  evidence  to  shew  that  it  was)  ; and 
the  fact  that  the  settlor  was  practically  free  from  debt  negatives 
the  charge  of  insolvency;  and  the  further  fact  that  subsequent 
to  the  conveyances  he  has  incurred  no  debts,  justifies  the  infer- 
ence that  the  settlements  were  made  with  no  fraudulent  intent 
towards  creditors,  past  or  future,  but  solely  for  the  purpose  of 
discharging  what  he  considered  to  be  a moral  obligation  on  his 
part  towards  his  wife. 

The  plaintiff,  a subsequent  creditor,  has  failed  to  shew  any 
fraudulent  intent  on  the  settlor’s  part  with  reference  to  sub- 
sequent creditors,  including  himself;  and,  therefore,  he  is  not, 
in  respect  of  his  own  claim,  entitled  to  impeach  any  of  these 
settlements. 

For  these  various  reasons,  this  appeal  should  be  dismissed 
with  costs. 
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Trial — Jury — Discussion  of  Case  hetioeen  Party  and  Witness  in  Jurors’ 
Presence  during  Adjournment  — Motion  to  Dispense  with  Jury  — 
Judge’s  Comments — New  Trial. 

To  set  aside  the  verdict  of  a jury  because  of  any  improper  interference 
with  it  in  the  trial  of  a cause,  it  is  not  necessary  to  shew  that  such  in- 
terference had  the  effect  of  influencing  the  jury.  It  may  be  difficult  or 
impossible  to  shew  the  actual  effect;  and  it  is  sufficient  ground  for  set- 
ting aside  a verdict  if  such  interference  might  be  reasonably  supposed  to 
have  deprived  the  innocent  party  of  a fair  trial. 

No  verdict  should  be  allowed  to  stand  where  the  course  of  justice  has  been 
or  may  possibly  have  been  interfered  with  by  any  improper  conduct 
on  the  part  of  the  successful  party,  irrespective  of  his  motives,  and 
even  though  he  was  not  actually  guilty  of  intentional  wrongdoing. 

The  diiscussion  of  the  case  by  the  plaintiff  with  one  of  the  defendant’s  wit- 
nesses, in  the  presence  of  two  jurors,  during  the  evening  adjournment, 
was  held  to  be  most  improper  on  his  part,  and  the  listening  to  the  dis- 
cussion most  reprehensible  on  theirs;  and  a verdict  in  the  plaintiff’s 
favour  was  set  aside  and  a new  trial  ordered. 

The  defendant’s  counsel,  having  learned  of  the  discussion,  asked,  on  the 
case  being  reopened,  that  the  jury  be  dispensed  with.  It  was  held,  that 
this  course  should  have  been  adopted  or  a new  trial  had,  and  that  the 
defendant  was  under  no  obligation  to  proceed,  as  the  trial  Judge  de- 
sired, with  less  than  the  full  number  of  jurors. 

It  was  also  held  that  the  trial  Judge  should  have  refrained  from  making 
to  the  jury  any  reference  to  or  comments  on  the  defendant’s  application 
to  dispense  with  the  jury,  and  that  on  this  ground  also  a new  trial  was 
desirable. 

Judgment  of  Barrett,  Co.C.J.,  reversed. 

Appeal  by  the  defendant  from  the  judgment  of  the  Senior 
Judge  of  the  County  Court  of  the  County  of  Bruce,  in  an  action 
in  that  Court,  tried  with  a jury,  in  favour  of  the  plaintiff,  for 
the  recovery  of  $270,  upon  the  verdict  of  the  jury. 

The  appeal  was  upon  the  ground  that  the  trial  was  not  a 
fair  one  by  reason  of  the  misconduct  of  two  of  the  jurors,  and 
of  remarks  made  by  the  trial  Judge  in  charging  the  jury. 


March  12.  The  appeal  was  heard  by  Mulock,  C.J.  Ex.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

A.  G.  Slaght,  for  the  appellant.  I desire  a new  trial  on  the 
ground  that  a fair  trial  was  not  had  in  the  first  instance  because, 
first,  of  misconduct  of  the  plaintiff  and  two  jurymen  in  discuss- 
ing the  case  during  an  evening  which  intervened  between  the 
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close  of  the  evidence  and  the  rendering  of  the  verdict;  and, 
secondly,  because  of  the  learned  trial  Judge’s  reference  to  the 
matter,  which  tended  to  hurt  the  defendant  in  the  eyes  of  the 
jury.  The  defendant,  owing  to  what  had  occurred,  wanted  the 
jury  dispensed  with.  This  the  Judge  refused,  but  offered  to 
dismiss  one  of  the  jurymen  who  had  taken  part  in  the  discussion 
of  the  case,  and  to  proceed  with  eleven  jurymen.  This  proce- 
dure was  objected  to  by  the  defendant,  and  the  case  was  com- 
pleted with  the  twelve  jurors.  I submit  that  the  Judge’s  telling 
the  jurors  that  the  defendant  wanted  them  all  discharged  hurt 
the  defendant’s  case.  On  the  point  of  the  misconduct  of  the 
plaintiff  and  the  jurymen  in  discussing  the  case,  I refer  to  Yan 
Mere  v.  Farewell  (1886),  12  O.R.  285;  Halsbury’s  Laws  of  Eng- 
land, vol.  18,  pp.  284,  285 ; Cameron  v.  Ottawa  Electric  R.W.  Co. 
(1900),  32  O.R.  24;  Am.  & Eng.  Encyc.  of  Law,  vol.  17,  pp.  1211, 
1212,  .and  1254.  It  was  the  case  of  a litigant  interfering  with  the 
course  of  justice. 

W.  Proudfoot,  K.C.,  for  the  plaintiff,  the  respondent.  The 
plaintiff  did  nothing  to  influence  the  jury,  and  no  harm  was 
done.  Ten  jurymen  could  have  brought  in  a verdict : The  Judi- 
cature Act,  1913,  3 & 4 Geo.  V.  ch.  19,  sec.  58.  Section  59  of 
the  same  statute  gave  the  Judge  the  right  to  proceed  with  eleven 
jurymen. 

Slaght,  in  reply. 

March  30.  The  judgment  of  the  Court  was  delivered  by 
Mulock,  C.J.  Ex.: — This  case  was  tried  with  a jury  by  his 
Honour  Judge  Barrett,  Senior  Judge  of  the  County  Court  of 
the  County  of  Bruce,  and  resulted  in  a verdict  for  the  plaintiff 
for  $270,  for  which  amount,  with  costs,  judgment  was  entered 
for  the  plaintiff.  From  that  judgment  the  defendant  appeals. 

The  chief  grounds  of  attack  on  the  verdict  are  the  misconduct 
of  the  plaintiff  and  a juryman,  and  the  objectionable  nature  of 
the  learned  trial  Judge’s  reference  thereto  in  his  charge  to  the 
jury,  whereby,  the  defendant  says,  a fair  trial  was  not  had. 

The  action  arose  out  of  an  agreement  between  the  parties  for 
the  purchase  by  the  plaintiff  for  the  defendant  of  certain  cattle. 
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The  terms  of  the  agreement  were  in  dispute,  and  the  real  issue 
was  as  to  the  nature  of  these  terms. 

The  trial  began  on  the  10th  December,  1913,  the  taking  of  evi- 
dence being  completed  at  six  p.m.,  when  the  case  was  ad- 
journed until  the  following  morning,  the  jury  being  allowed  to 
separate.  On  the  following  morning,  the  case  was  concluded, 
resulting  in  a verdict  for  the  plaintiff. 

The  defendant  complains  that  John  McDougal  and  Archibald 
McIntyre,  two  of  the  jurymen  trying  the  case,  were  present  at  a 
discussion  regarding  it  between  the  plaintiff,  a witness  named 
Linn,  and  a witness  named  Ackert,  at  the  Hartley  House,  in  the 
town  of  Walkerton,  on  the  evening  of  the  10th  December. 

On  the  opening  of  Court  on  the  11th  December,  the  jury 
having  apparently  retired,  the  defendant’s  counsel  reported  the 
incident  to  the  trial  Judge,  and  moved  that  the  jury  be  dispensed 
with.  The  learned  trial  J udge  inquired  what  evidence  there  was 
as  to  the  alleged  misconduct,  when  the  defendant ’s  counsel  stated 
that  three  of  the  witnesses  of  the  incident  were  then  in  Court. 
Thereupon  the  trial  Judge  interrogated  juror  McDougal  in  re- 
gard to  the  matter,  and  then  announced  that,  if  the  defendant’s 
counsel  desired  it,  he  would  dispense  with  that  juryman,  and 
try  the  case  with  the  remaining  eleven  jurors. 

The  defendant’s  counsel  was  unwilling  to  accept  this  disposi- 
tion of  his  motion,  and  the  case  was  completed  with  the  twelve 
jurymen.  A number  of  affidavits  have  been  filed  in  regard  to 
the  incident;  and,  although  they  differ  on  some  points,  there  is 
no  dispute  as  to  the  following  facts: — 

Jurors  McDougal  and  McIntyre,  and  John  A.  Ackert,  one  of 
the  plaintiff’s  witnesses,  were  staying  at  the  Queen’s  Hotel  in 
Walkerton,  and  in  the  evening  proceeded  together  to  the  Hartley 
House,  and  there  entered  the  sitting-room.  William  Linn,  who 
had  given  evidence  for  the  defendant,  was  a guest  at  the  Hartley 
House  and  was  in  the  sitting-room  when  jurors  McDougal  and 
McIntyre  and  the  witness  Ackert  entered.  There  is  a dispute  as 
to  whether  the  plaintiff  came  in  with  them,  and  I am  inclined  to 
think  from  the  conflicting  evidence  that  he  did  not,  but  pre- 
ceded them  by  a few  minutes.  However  that  may  be,  the  plain- 


App.  Div. 
1914 

Kellum 

V. 

Roberts. 
Mulock,  C.  .Ex. 


162 


ONTAEIO  LAW  KEPORTS. 


App.  Div. 
1914 

Kellum 

V. 

Robeets. 
Mulock,  C.J.Ex. 


[VOL. 


tiff  was  in  this  room  along  with  the  jurors  and  precipitated  a dis- 
cussion with  the  defendant’s  witness  Linn  in  regard  to  the  case. 
The  two  jurors  were  present  and  attentive  listeners  during  at 
least  part  of  this  discussion,  though  they  may  not  have  heard 
the  commencement. 

The  controversy  for  a time  was  between  the  plaintiff  and 
Linn,  then  the  plaintiff’s  witness  Ackert  joined  in  it,  and  it  grew 
animated,  much  feeling  being  manifested  by  the  disputants,  and 
juror  McDougal  in  his  affidavit  says : ‘ / That  the  plaintiff  in  this 
case  was  not  with  us,  nor  did  we  know  he  was  in  said  Hartley 
House  when  we  went  in ; that,  when  we  so  went  into  said  Hartley 
House,  some  one,  I cannot  say  who,  but  not  the  plaintiff,  said  to 
John  H.  Ackert,  who  was  with  me,  'What  do  you  know  about 
cattle  ? ’ or  words  to  that  effect.  Ackert  at  once  replied,  and  the 
discussion  immediately  became  very  hot;  and,  to  quiet  the 
matter,  I said,  'Leave  that  to  the  jury,  they  will  very  soon  settle 
that  to-morrow,’  and  may  have  said,  'They  will  do  so  in  a few 
minutes,’  but  I did  not  say  I had  made  up  my  mind  in  a 
minute,  or  tell  Linn  we  would  teach  him  to  come  up  there  to 
tell  us  the  price  of  cattle,  or  anything  to  that  effect;  and  that, 
after  saying  this,  McIntyre  and  I immediately  left  the  said 
Hartley  House ; that,  when  we  went  into  said  Hartley  House  as 
aforesaid,  the  plaintiff  and  Linn,  who  gave  evidence  at  the  trial, 
were  there  talking.” 

Whilst  particulars  of  the  statements  or  arguments  of  the 
plaintiff  and  witnesses  Linn  and  Ackert  in  the  presence  of  the 
two  jurors  are  not  given,  it  is  clear  from  McDougal’s  version  of 
his  utterance,  "Leave  that  to  the  jury,  they  will  very  soon  settle 
that  to-morrow,”  that  these  statements  or  arguments  had  refer- 
ence to  this  case. 

The  plaintiff  has  not  denied  taking  part  in  the  discussion 
before  the  two  jurors,  nor  has  he  offered  any  explanation  of  his 
conduct.  The  circumstance  of  his  coming  to  the  hotel  and  pre- 
cipitating a discussion  of  the  case,  and  the  arrival  in  the  room  of 
the  two  jurors  with  Ackert  in  time  to  hear  the  discussion,  and  the 
plaintiff  continuing  the  discussion  in  their  presence,  called  for 
exculpatory  explanation,  if  the  facts  admitted  thereof;  but,  none 
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being  forthcoming,  I view  his  conduct  as  that  of  a litigant  im- 
properly endeavouring  to  interfere  with  the  course  of  justice. 

In  Yan  Mere  v.  Farewell,  12  O.R.  285,  at  p.  294,  Cameron, 
C. J.,  says : ‘ ‘ There  is  nothing  more  important  than  that  litigants 
should  be  made  thoroughly  to  understand  that  any  attempt  to 
undul}^  influence  the  due  course  of  justice  by  interference  with 
the  jury  or  those  whose  duty  it  is  to  decide  between  them,  will 
prevent  the  enjoyment  of  any  success  that  may  actually  or 
possibly  be  obtained  thereby ; and,  if  it  had  been  made  to  appear 
that  the  defendant  in  this  case  had  gone  among  the  jury  and 
talked  his  case  over  with  them  before  the  trial,  I should  have  felt 
it  my  duty  to  take  the  opinion  of  another  jury  upon  the  case.” 

In  Stewart  v.  Woolman  (1895),  26  O.R.  714,  the  plaintiff 
had  discussed  the  case  with  some  of  the  jury;  and  MacMahon, 
J.,  at  p.  718,  quotes  with  approval  the  observations  of  Pierrepont, 
J.,  in  Nesmith  v.  Clinton  Fire  Insurance  Co.  (1858),  8 Abb.  Prac. 
141,  at  p.  146 : ‘^It  should  be  made  the  interest  of  both  parties  to 
prevent,  as  far  as  possible,  all  improper  interference  with  the 
jury ; and  though  in  a particular  case  the  rule  may  operate  with 
severity,  yet  it  were  far  better  that  ten  righteous  verdicts  should 
be  set  aside  where  the  jury  have  been  tampered  with,  than  one 
verdict  should  stand  where  the  jury  have  been  approached,  and 
about  the  justice  of  which  verdict  the  Court  entertains  a doubt.” 

In  the  same  case,  Meredith,  C.J.,  at  p.  719,  says:  ''These  dis- 
cussions took  place  after  the  jury  had  been  sworn ; and  the  prin- 
ciple upon  which  awards  are  set  aside  where  the  arbitrator  has 
heard  a statement  with  regard  to  the  case  from  one  of  the  parties 
in  the  absence  of  the  other,  applies,  I think,  with  equal  force  to 
statements  made  by  a.  litigant  to  a juror  who  is  called  upon  to 
pass  between  him  and  his  opponent  on  the  facts  in  issue  in  an 
action.  ’ ’ 

In  the  same  case.  Rose,  J.,  says  (p.  720)  : "As  said  by  Field, 
J.,  in  The  Queen  v.  Justices  of  Great  Yarmouth  (1882),  8 Q.B.D. 
525  at  p.  527 : 'The  administration  of  justice  ought  not  only  to  be 
pure  in  itself,  and  capable  of  being  demonstrated  to  be  so,  but 
nothing  should  be  done  by  those  Avho  are  administering  it  to 
throw  on  it  a substantial  doubt.’  Again,  in  Proctor  v.  Williams 
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(1860),  8 C.B.N.S.  386,  Erie,  C.J.,  said,  at  p.  389,  speaking  of 
another  tribunal : ‘ It  is  of  the  essence  of  these  transactions  that 
the  parties  should  be  satisfied  that  they  come  before  an  impar- 
tial tribunal.’  In  Darling  v.  Pierce  (1878),  15  Hun  (N.Y.) 
542,  it  is  stated  at  p.  549:  ‘Next  in  importance  to  the  duty  of 
rendering  a righteous  judgment  is  that  of  doing  it  in  such  a 
manner  as  will  beget  no  suspicion  of  the  fairness  or  integrity  of 
the  Judge.’  ” 


And  Rose,  J.,  with  reference  to  these  views,  says,  at  p.  721 : 
“If  a part3^  to  a suit  being  tried  before  a Judge  or  jury,  by  in- 
tent or  indiscretion,  place  the  Judge  or  jury  in  such  a compro- 
mising position  as  to  give  rise  to  suspicion  of  want  of  fairness  or 
integrity,  or  to  throw  a substantial  doubt  upon  the  impartiality 
of  the  tribunal,  such  party  cannot  complain  if  a decision  made 
by  such  tribunal  is,  at  the  instance  of  the  opposite  party,  set 
aside,  and  a new  trial  granted,  so  that  all  grounds  of  suspicion 
may  be  removed,  and  especially  so  when,  as  here,  the  result  ar- 
rived at  is  unsatisfactory.  ’ ’ 

In  Cameron  v.  Ottawa  Electric  R.W.  Co.,  32  O.R.  24,  at  p. 
26,  Boyd,  C.,  says:  “It  is  essential  to  the  maintenance  of  public 
confidence  in  the  jury  system,  not  only  that  the  trial  should  be 
fairly  conducted,  but  that  it  should  appear  to  the  parties  and 
those  interested  to  be  fairly  conducted.” 

To  set  aside  the  verdict  of  a jury  because  of  any  improper  in- 
terference with  it  in  the  trial  of  a case,  it  is  not  necessary  to 
shew  that  such  interference  had  the  effect  of  influencing  the 
jury.  It  may  be  difficult  or  impossible  to  shew  the  actual  effect ; 
but,  in  my  opinion,  it  should  be  and  is  sufficient  ground  for  set- 
ting aside  a verdict  if  such  interference  might  be  reasonably  sup- 
posed to  have  deprived  the  innocent  party  of  a fair  trial.  No 
verdict  should  be  allowed  to  stand  where  the  course  of  justice  has 
been  or  may  possibly  have  been  interfered  with  by  any  improper 
conduct  on  the  part  of  the  successful  party,  irrespective  of  his 
motives,  even  though  he  was  not  actually  guilty  of  intentional 
wrong-doing  {Campbell  v.  Jackson  (1892),  29  C.L.J.  69). 

The  conduct  of  the  plaintiff  in  discussing  this  case  in  the  pre- 
sence of  two  jurors  was  most  improper.  It  may  not  have  affected 
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the  result,  but  it  is  impossible  to  say  that  it  did  not.  If  the 
decision  were  to  turn  on  the  question  whether  or  not  his  conduct 
did  in  fact  interfere  with  the  course  of  justice,  the  onus  was  on 
him  to  satisfy  the  Court  that  it  did  not,  and  this  he  has  not 
attempted  to  do,  nor  has  he  offered  any  satisfactory  explanation 
of  his  conduct. 

I think  that  where,  as  here,  the  conduct  of  a party  has  been 
so  improper  as  to  cast  discredit  on  the  fairness  of  the  trial,  public 
policy  demands  that  the  guilty  party  should  not  be  allowed  to 
retain  the  verdict  obtained  under  such  circumstances. 

For  these  reasons,  the  verdict  should  be  set  aside  with  costs 
of  the  trial  and  of  this  appeal  to  be  paid  by«the  plaintiff  to  the 
defendant  forthwith  after  taxation. 

The  conduct  of  jurors  McDougal  and  McIntyre  is  also  open 
to  serious  criticism.  If  they  are,  as  I must  assume  them  to  be, 
competent  to  serve  as  jurymen,  they  must  have  known  that  they 
were  guilty  of  very  improper  conduct  in  listening  to  a discus- 
sion between  the  plaintiff  and  certain  witnesses  in  regard  to  a 
case  then  in  the  jury’s  hands.  They  say  they  were  present  by 
mere  accident.  If  so,  it  is  somewhat  surprising  that  it  did  not 
occur  to  them  at  once  to  withdraw  when  reference  was  made  to 
the  case,  and  to  report  the  occurrence  promptly  to  the  trial 
Judge.  Further,  they  should  have  withdrawn  from  the  room 
when  they  found  the  plaintiff  there ; for  it  is  unseemly,  and  likely 
to  give  rise  to  grave  suspicion,  if  during  the  trial  jurymen  associ- 
ate with  any  of  the  litigants.  The  same  criticism,  though  per- 
haps in  lesser  degree,  applies  to  the  association  of  jurymen  with 
witnesses;  and  it  is  to  be  regretted  that,  in  addition  to  Mc- 
DougaFs  and  McIntyre’s  misconduct  in  being  attentive  listeners 
to  the  conversation  between  the  plaintiff  and  Linn,  they  should 
have  proceeded  in  the  company  of  Ackert,  one  of  the  plaintiff’s 
witnesses,  to  the  Hartley  House.  The  circumstance  that  Ackert 
soon  took  part  in  the  discussion  with  the  plaintiff  and  Linn  in 
regard  to  the  case  suggests  that  Ackert  was  espousing  the  plain- 
tiff’s cause,  and  probably  discussed  it  with  the  two  jurors  on  the 
way  to  the  Hartley  House. 

The  conduct  of  these  jurors  appears  to  me  so  unsatisfactory 
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that  it  might  properly,  I think,  have  been  the  subject  of  thorough 
investigation  at  the  time  by  the  trial  Judge  with  a view  to  the 
punishment  of  the  jurors,  if  found  guilty  of  punishable  miscon- 
duct. 

Dealing  next  with  the  learned  trial  Judge’s  offer  that,  if  the 
defendant  desired  it,  he  would  drop  McDougal  from  the  jury  and 
take  the  verdict  of  the  remaining  eleven  jurymen:  as  both  Mc- 
Intyre and  McDougal  were  disqualified  from  continuing  as  jury- 
men, the  learned  Judge’s  offer  to  proceed  with  eleven  jurymen 
did  not  get  over  the  difficulty;  but,  even  if  the  Judge  had  offered 
to  proceed  with  a lesser  number,  a jury  of  less  than  twelve  men 
cannot  be  forced  upon  an  unwilling  party,  it  being  his  right  to 
have  his  case  tried  before  a jury  of  twelve. 

The  learned  trial  Judge  being  unwilling  to  dispense  with  the 
jury,  his  proper  course  was  to  have  discharged  the  jury  and 
called  a new  one. 

No  exception,  I think,  can  be  taken  to  the  learned  trial 
Judge’s  address  to  the  jury  when  dealing  with  the  merits  of  the 
case.  It  seems  to  me  to  be  eminently  fair ; but,  with  all  respect,  I 
think  he  erred  in  his  observations  to  the  jury  in  regard  to  the 
conduct  charged  against  McDougal  and  the  motion  to  dispense 
with  the  jury. 

For  obvious  reasons,  the  jury  does  not  appear  to  have  been 
permitted  to  be  in  Court  during  the  discussion  of  this  branch  of 
the  case,  and  they  were  likely  to  misunderstand,  to  the  prejudice 
of  the  defendant,  his  counsel’s  motion  to  take  the  case  from 
them.  In  the  general  conduct  of  cases  before  juries  it  is  advis- 
able to  avoid,  as  far  as  possible,  the  risk  of  confusing  or  per- 
chance misleading  them,  by  bringing  to  their  attention  matters 
upon  which  they  have  not  to  pass  and  which  are  not  within  their 
province. 


New  trial  ordered. 
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City  of  Toronto  v.  Elias  Rogers  Co. 


March  30. 


Municipal  Corporation  — Building  Restrictions  — By-law  more  Stringent 

than  Statute. 

A municipal  by-law  prohibiting  the  erection  within  a defined  area  of  any 
building  the  “outside  and  party  walls”  of  which  were  not  constructed  of 
“brick,  stone,  concrete,  or  other  approved  of  incombustible  material,”  was 
held  to  go  beyond  sec.  542  of  the  Municipal  Act,  1903,  which  authorises  a 
municipal  council  to  pass  a by-law  prohibiting  the  erection  of  any  build- 
ing the  “main  walls”  of  which  are  not  of  “brick,  iron,  or  stone,”  and 
therefore  to  be  ultra  vires  and  void. 

Judgment  of  Latchfokd,  J.,  reversed. 

Appeal  by  the  defendants  from  the  judgment  of  Latchford, 
J.,  at  the  trial,  on  the  3rd  November,  1913,  in  favour  of  the 
plaintiffs. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Mulock,  C.J.Ex.  : — 

This  action  is  brought  to  restrain  the  defendants  from  erect- 
ing a certain  building  within  what  is  known  as  limit  in  the 

city  of  Toronto,  and  the  plaintiffs’  case  is,  that  the  proposed 
erection  would  be  in  contravention  of  the  provisions  of  by-law 
No.  6401  of  the  Corporation  of  the  City  of  Toronto,  the  plaintiffs. 

In  the  statement  of  claim  the  plaintiffs  allege  that  the  de- 
fendants are  lessees  of  certain  lands  in  that  portion  of  the  city 
of  Toronto  known  as  limit  and  are  proposing  to  erect  there- 

on certain  buildings,  the  outside  walls  of  which  are  of  frame, 
covered  with  galvanised  iron;  that  on  the  1st  April,  1913,  the 
plaintiffs  enacted  a by-law  number  6401,  which  provides, 
amongst  other  things,  that  the  outside  and  party  walls  of  all 
buildings  in  limit  “B”  shall  be  constructed  of  brick,  stone,  con- 
crete, or  other  approved  of  incombustible  material;  that  the 
outside  walls  of  the  proposed  building  are  to  be  frame,  covered 
with  galvanised  iron,  and  not  to  be  of  brick,  stone,  concrete,  or 
other  incombustible  material;  and  that,  therefore,  the  defend- 
ants have  no  right  to  erect  such  buildings. 

The  plaintiffs  further  allege  in  their  statement  of  claim  that 
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by-law  6401  provides  that  the  erection  of  any  building  shall  not 
be  commenced  in  said  city  until  a permit  for  such  erection  shall 
have  been  first  obtained  from  the  plaintiffs’  inspector  of  build- 
ings; that  they  have  no  such  permit;  that  the  defendants  are 
erecting  certain  frame  buildings  upon  said  lands  without  having 
first  obtained  such  permit ; and  they  ask  that  the  defendants  be 
restrained  from  erecting  upon  the  said  lands  any  buildings  other 
than  those  of  brick,  stone,  concrete,  or  other  approved  of  incom- 
bustible material ; and  also  that  they  be  restrained  from  erecting 
any  such  buildings  on  said  lands  without  having  first  obtained  a 
permit  from  the  said  inspector. 

The  defendants  in  their  statement  of  defence  allege  that  on 
the  5th  May,  1913,  they  applied  to  the  plaintiffs’  architect  for  a 
permit  for  the  erection  of  certain  buildings,  plans  and  specifica- 
tions of  which  were  filed  with  the  plaintiffs,  and  that  on  or  about 
the  21st  May,  1913,  they  received  a permit  from  the  said  archi- 
tect authorising  the  construction  of  the  buildings  described  in 
the  said  plans  and  specifications;  that  on  the  22nd  May,  1913, 
they  located  the  site  for  the  proposed  buildings  and  commenced 
building  operations  and  proceeded  with  the  contemplated  work 
until  forced  by  the  proceedings  in  this  action  to  abandon  the 
same.  They  also  allege  that  the  outside  walls  of  the  proposed 
buildings  are  to  be  of  approved  incombustible  material,  and 
that  the  said  architect  so  certified  by  issuing  the  said  permit. 

They  also  claim  that  the  said  by-law  is  ultra  vires. 

There  is.  no  dispute  as  to  the  facts.  The  defendants  filed 
with  the  city  architect  (who  is  also  the  inspector)  the  plans  and 
specifications  for  the  proposed  buildings.  Certain  changes  were 
made  by  the  architect,  and  that  officer  issued  to  the  defendants  a 
building  permit.  Thereupon  they  began  the  work  and  continued 
building  operations  until  restrained  by  an  injunction. 

The  learned  trial  Judge,  considering  himself  bound  by  Badley 
V.  Cuckfield  Union  Rural  District  Council  (1895),  64  L.J.N.S. 
Q.B.  571,  gave  judgment  in  the  plaintiffs’  favour;  and  from  that 
judgment  the  defendants  appeal. 

February  3.  The  appeal  was  heard  by  Mulock,  C.J.Bx., 
Magee,  J.A.,  Sutherland  and  Leitch,  JJ. 
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M,  K.  Cowan,  K.C.,  and  J.  W.  Pickup,  for  the  appellants, 
argued  that  the  plaintiffs  were  estopped  from  enforcing  their  by- 
law No.  6401  by  reason  of  the  permit  granted  to  the  defendants 
to  build  according  to  plans  and  specifications  filed,  and  the 
action  of  the  committee  on  property  of  the  plaintiff  corporation 
in  authorising  the  issuance  of  such  permit  by  the  city  architect, 
who  was  the  inspector  under  the  by-law.  The  by-law  provides 
that  the  inspector  ^‘may  permit  such  deviations  from  the  by-laws 
regulating  the  erection  of  buildings  in  special  cases  as,  in  his 
opinion,  will  afford  proper  and  safe  construction  under  the 
circumstances,  ’ ’ and  the  permit  granted  by  the  inspector  was  an 
exercise  of  his  discretion  under  this  clause.  The  section  of  the 
by-law  relied  on  by  the  plaintiffs  was  ultra  vires,  as  it  assumed  to 
prohibit  the  erection  of  buildings  with  main  walls  of  iron,  and 
the  walls  of  the  building  in  question  are  of  such  material.  They 
referred  to  Athens  v.  Georgia  Railroad  (1883),  72  Ga.  800;  Mas- 
ters V.  Pontypool  Local  Board  of  Health  (1878),  47  L.J.  Ch. 
797 ; Slee  v.  Corporation  of  Bradford  (1863),  4 Giff.  262;  Spack- 
man  v.  Plumstead  Board  of  Works  (1885),  10  App.  Gas.  229; 
Attorney-General  v.  Campbell  (1872),  19  Gr.  299;  City  of 
Marion  v.  Robertson  (1899),  84  111.  App.  113;  City  of  Buffalo  v. 
Chadeayne  (1889),  7 N.Y.  Supp.  501;  Thompson  v.  Failsworth 
Local  Board  (1881),  46  J.P.  21. 

Irving  S.  Fairty,  for  the  plaintiffs,  the  respondents,  argued 
that  the  plaintiffs  could  not  be  estopped  by  any  action  of  a com- 
mittee or  officer  of  the  council  from  enforcing  a by-law  thereof. 
The  section  of  the  by-law  granting  the  inspector  power  to  allow 
deviation  from  the  strict  terms  of  the  by-laws  governing  the 
erection  of  buildings  did  not  clothe  him  with  authority  to  dis- 
regard the  provisions  of  the  by-law  as  to  their  location  so  as  to 
set  at  naught  the  sections  creating  fire  limits.  The  walls  of  the 
proposed  building  were  of  wood,  not  iron ; and,  if  the  by-law  did 
assume  wrongfully  to  prohibit  iron  buildings,  the  by-law  was 
severable,  and  the  valid  portion  thereof  sufficed  to  ])rohibit  the 
building  in  question.  He  referred  to  City  of  Toronto  v.  Williams 
(1912),  27  O.L.R.  186;  Yabbicom  v.  King,  |1899]  1 Q.B.  444; 
Badley  v.  Cuckfield  Union  Rural  District  Council,  64  L.J.N.S. 
Q.B.  571;  Re  Ryan  and  McCallum  (1912),  4 O.W.N.  193:  Cily 
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of  Toronto  v.  Wheeler  (1912),  3 O.W.N.  1424;  City  of  Toronto 
V.  Garfunkel  (1912),  23  O.W.R.  374. 

March  30.  Mulock,  C.J.Ex.  : — The  provisions  in  the  Con- 
solidated Municipal  Act,  1903,  authorising  municipal  corpora- 
tions to  regulate  the  erection  of  buildings  are  as  follows : — 
Section  542  : ‘ ^ By-laws  may  be  passed  by  the  councils  of  . . 
cities  . . . 

'M.  (a)  For  regulating  the  erection  of  buildings; 

(h)  For  preventing  the  erection  of  wooden  buildings  . . ; 
‘^(c)  For  prohibiting  the  erection  or  placing  of  buildings, 
other  than  with  main  walls  of  brick,  iron  or  stone,  and  roofing 
of  incombustible  material  within  defined  areas  of  the  city,”  etc. 

The  following  appear  to  be  the  provisions  of  the  by-law  in 
question  material  to  the  present  case: — 

Section  1 declares  that  ‘^the  city  architect  and  superintend- 
ent of  building  shall  be  the  inspector  of  buildings,  whose  duty 
it  shall  be  to  see  that  the  provisions  of  this  by-law  are  carried 
out.” 

Section  2 declares  that  ‘ ^ the  erection  ...  of  any  building 
. . . must  not  be  commenced  . . . until  a permit  for  such 
erection  or  alteration  shall  first  be  obtained  from  the  inspector 
of  buildings  by  the  owner  or  his  agent,  and  no  such  owner  or 
agent  shall  proceed  with  the  erection  or  alteration  of  any  build- 
ing . . . until  such  permit  has  been  obtained.  ’ ’ 

Section  2 requires  applications  for  permits  to  be  made  in 
writing. 

Section  3 requires  that  when  ‘ ‘ an  application  for  a permit  is 
made  . . . drawings  and  specifications  sufficient  to  enable  the 
inspector  of  buildings  to  obtain  full  and  complete  information 
as  to  the  extent  and  character  of  the  work  to  be  done  must  be 
submitted  with  such  application.” 

Section  4 declares  that,  “if  the  matters  mentioned  in  any  ap- 
plication for  a permit  or  if  the  drawings  or  specifications  sub- 
mitted with  such  application  indicate  to  the  said  inspector  of 
buildings  that  the  work  proposed  to  be  done  will  not  comply  in 
all  respects  with  the  provisions  of  this  by-law,  and  all  civic  re- 
gulations, he  shall  not  certify  to  the  same,  and  such  certificate 
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shall  not  be  given  until  such  application,  drawings  and  specifi- 
cations shall  have  been  made  to  conform  in  every  respect  with 
the  requirements  of  this  by-law  and  all  civic  regulations  as 
above  referred  to.” 

Section  5 is  as  follows:  ^'When  such  applications,  drawings 
and  specifications  conform  to  this  by-law  and  all  civic  regula- 
tions, the  said  inspector  of  buildings  shall  stamp  the  plans  and 
specifications  with  the  official  stamp  of  the  department  and  issue 
the  permit  to  build,  it  being  conditional,  however,  that  the 
stamped  plans  and  specifications  above  referred  to  are  at  all 
times  to  be  kept  on  the  work  and  available  to  the  inspector  of 
buildings  or  any  of  his  assistants.  It  is  also  provided  that 
neither  the  granting  of  a permit  nor  the  inspections  which  will 
be  made  by  a civic  official  or  officials  during  the  erection  of  a 
structure  in  any  way  relieve  the  owner  or  his  agent,  or  the 
architect  of  such  structure,  from  full  responsibility  for  the 
carrying  out  of  the  work  in  strict  accordance  with  the  plans  and 
specifications  approved  of  by  the  superintendent  of  buildings  or 
for  the  stability  of  the  structure  until  fully  completed  and  ac- 
cepted by  the  civic  authorities.” 

Section  6:  ‘'The  said  inspector,  who  is  hereby  appointed  for 
this  purpose,  may  permit  such  deviation  from  the  by-laws  regu- 
lating the  erection  of  buildings,  in  special  cases,  as,  in  his  opin- 
ion, will  afford  proper  and  safe  construction  under  the  circum- 
stances. ’ ’ 

Section  139  is  as  follows:  “In  limit  ‘A’  the  outside  and  party 
walls  of  all  buildings  shall  be  constructed  of  brick,  stone,  concrete 
or  other  approved  of  incombustible  material,  and  no  wooden 
structures  of  any  kind,  except  as  hereinafter  provided  for,  shall 
be  erected,  and  all  roofs  shall  be  constructed  of  incombustible 
material,  except  roofs  of  dwelling-houses  not  more  than  two 
storeys  and  attic  in  height,  or  thirty-five  feet  to  the  highest  point 
of  the  roof,  and  outbuildings  not  more  than  sixteen  feet  in  height 
to  the  plate,  or  twenty-five  feet  to  the  highest  point  of  the  roof, 
which  may  be  shingled  as  hereinbefore  specified  under  the  title  of 
roofing.  It  is,  however,  provided  that  this  section  is  not  intended 
to  apply  to  a verandah  on  the  first  floor  only  of  a dwelling- 
house.” 
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Section  140  of  the  by-law  declares  that  ‘ ' in  limit  ‘ B ’ all  out- 
side and  party  walls,  except  hereinbefore  or  hereafter  otherwise 
specified,  shall  be  built  of  similar  materials  to  those  specified  in 
the  preceding  section  for  limit  'A,’  ” etc. 
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The  main  point  to  determine  is,  whether  the  by-law  is  for  any 
reason  ultra  vires.  Section  542  of  the  Consolidated  Municipal 
Act  of  1903  authorises  the  council  to  pass  a by-law  prohibiting 
the  erection  of  any  building  whose  ''main  walls”  are  not  of 
"brick,  iron  or  stone.” 


The  by-law  in  effect  prohibits  the  erection  of  any  building 
whose  "outside  and  party  walls”  are  not  "constructed  of  brick, 
stone,  concrete  or  other  approved  of  incombustible  material.  ’ ’ It 
thus  omits  iron,  one  of  the  materials  named  in  the  statute,  and 
adds  "concrete  or  other  approved  of  incombustible  material” 
not  named  in  the  statute. 


The  council  has  no  power  to  pass  a by-law  prohibiting  the 
erection  of  a building  whose  main  walls  are  to  be  of  iron;  but 
this  they  purport  to  do  by  their  by-law,  unless  the  words  ' ' other 
approved  of  incombustible  material”  unqualifiedly  include  iron. 
The  by-law  contemplates  some  one  approving  of  the  proposed  in- 
combustible material,  and  that  his  approval  shall  be  necessary 
in  order  to  the  taking  of  the  proposed  building  out  of  the 
prohibited  class.  It  is  not  sufficient  to  say  that  such  a person 
would  in  all  human  probability  approve  of  iron.  He  is  not 
bound  to  do  so ; and,  if  he  withheld  his  approval,  then  the  pro- 
posed building  would,  under  the  by-law,  fall  within  the  pro- 
hibited class. 

So  far  as  the  material  of  the  main  walls  is  concerned,  any  one 
has  the  statutory  right  to  erect  a building  whose  main  walls  are 
of  iron,  and  the  council  has  no  right  to  prevent  him  doing  so ; but 
under  their  by-law  they  do  deprive  him  of  his  statutory  right 
and  substitute  therefor  the  arbitrament  of  some  unnamed  person. 

In  this  respect  the  by-law  is,  in  my  opinion,  ultra  vires;  and, 
therefore,  the  sections  containing  the  unauthorised  provisions 
should  be  set  aside. 

It  may  be  that  in  other  respects  the  by-law  contravenes  the 
provisions  of  the  statute ; but,  as  I have  reached  the  foregoing 
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conclusion,  it  is  Hot  necessary  to  consider  other  possible  ob- 
jections. 

I therefore  think,  with  respect,  that  the  judgment  appealed 
from  should  be  reversed. 

The  defendants,  having  obtained  a permit  from  the  city  archi- 
tect authorising  them  to  erect  the  proposed  building,  began  its 
construction;  but,  on  the  ground  that  it  would  contravene  the 
by-law  in  question,  have  been  restrained  at  the  plaintiffs’  in- 
stance by  interim  injunction  and  judgment  at  the  trial  from 
continuing  the  work,  and  they  are  entitled  to  payment  of  any 
damages  occasioned  to  them  by  such  proceedings,  and  for  such 
purpose  it  should  be  referred  to  the  Master  to  ascertain  what, 
if  any,  damages  the  defendants  have  sustained. 

The  defendants  are  also  entitled  to  their  costs  of  action,  in- 
cluding their  costs  of  the  interim  injunction  proceedings  and 
of  this  appeal. 
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Leitch,  J.  ; — I agree. 

Magee,  J.A.  : — The  city  corporation  do  not  claim  to  uphold 
the  action  or  the  judgment  appealed  from,  except  under  sec.  140 
of  by-law  No.  6401,  passed  on  the  1st  April,  1913. 

That  section  in  effect  enacts  that,  within  the  district  known 
as  limit  ‘‘all  outside  and  party  walls  shall  be  built  of  brick, 

stone,  concrete,  or  other  approved  of  incombustible  material,” 
but  permits  “one  and  only  one  wooden  stable”  of  specified 
limited  size,  if  covered  with  roughcast  or  galvanised  metal  siding, 
and  if  the  shingles  used  be  laid  on  a sheet  of  asbestos  paper  (as 
in  sec.  48),  and  also  permits  wooden  sheds  not  over  10  x 14  x 10 
feet  in  size,  if  located  not  less  than  six  feet  from  any  other  build- 
ing, and  if  the  shingles  used  be  laid  on  asbestos  paper.  Pre- 
sumably it  was  intended  to  allow  a stable  for  each  residence  or 
shop  or  main  building. 

The  only  authority  claimed  for  this  section  of  the  by-law  is 
said  to  be  found  in  clauses  (b)  and  (c)  of  sec.  542  of  the  Con- 
solidated Municipal  Act,  1903.  The  municipal  corporation  were 
authorised  by  the  Municipal  Amendment  Act,  1904,  4 Edw.  VIT. 
ch.  22,  sec.  20,  to  apply  to  restrain  breaches  of  any  by-law 
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passed  under  those  clauses.  By-laws  were  authorised  by  clause 
(a)  '‘tor  regulating  the  erection  of  buildings,”  and  by  clause 
(&)  ‘‘for  preventing  the  erection  of  wooden  buildings  . . . 

and  of  wooden  fences  in  specified  parts”  of  the  city,  and  by 
clause  (c)  “for  prohibiting  the  erection  or  placing  of  buildings, 
other  than  with  main  walls  of  brick,  iron  or  stone,  and  roofing 
of  incombustible  material  within  defined  areas.” 

Clauses  (a)  and  (h)  were  to  be  found  in  one  clause  of  the 
Municipal  Act  of  1859,  C.S.U.C.  ch.  54,  sec.  297  (c)  (see  12 
Viet.  ch.  81,  secs.  81  and  107),  and  these  limited  to  cities  and 
towns.  Clause  (c)  was  enacted  in  1873  by  36  Viet.  ch.  48,  sec. 
385,  (c)  being  then  combined  in  one  clause  with  clause  (5).  It 
appears  to  have  been  enacted  in  consequence  of  the  decision  in 
Attorney -General  v.  Campbell,  19  G-r.  299,  that  a by-law  requir- 
ing buildings  to  be  of  “stone,  brick,  iron  or  other  materials  of 
an  incombustible  nature”  was  not  authorised  by  the  enactment 
now  in  clause  (6),  allowing  prevention  of  wooden  buildings,  and 
was  invalid.  But  it  is  to  be  noted  that  the  Legislature  in  the 
new  clause  (c)  did  not  follow  the  terms  of  that  by-law. 

It  will  be  seen  that,  in  so  far  as  clause  (b)  of  the  statute  is 
concerned,  this  by-law  is  no  better  than  its  predecessor  which 
was  held  invalid  in  Attorney-G eneral  v.  Campbell.  Equally  it 
exceeds  the  authority  to  prevent  the  erection  of  wooden  build- 
ings, and,  therefore,  is  not  valid  under  that  clause,  even  if  the 
defendants’  building  can  be  considered  to  be  a wooden  one. 

Clause  (c)  becomes  thus  the  only  one  for  consideration.  It 
gives  power  to  prohibit.  Section  140  of  the  by-law  does  not  in 
terms  prohibit  anything,  but  impliedly  does  so  by  requiring  the 
walls  to  be  of  the  specified  class  of  materials,  and  sec.  2 forbids 
the  erection  of  any  building  without  a permit,  which  is  not  to  lie 
granted  if  the  building  does  not  conform  to  the  by-law.  As  to 
roofs,  sec.  48,  which  prohibits  other  combustible  materials,  al- 
laws  shingles  in  limit  “B”  if  laid  on  asbestos  paper,  and  declares 
that  a covering  of  iron  is  to  be  deemed  incombustible  if  put  on  as 
therein  mentioned. 

Taking  this  as  substantially  a prohibition  of  all  other  mater- 
ials than  those  mentioned,  several  matters  are  noticeable  when 
the  by-law  is  compared  with  the  statute. 
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First,  the  by-law  does  not  allow  ''iron”  to  be  used  unless 
approved  of,  even  though  incombustible.  Presumably  the  ap- 
proval is  to  come  from  the  inspector,  without  whose  permit  under 
sec.  2 of  the  by-law  no  building  can  be  commenced,  bu.t  this  is 
not  made  very  clear.  Nowhere  in  the  by-law  do  I find  iron 
approved  of  for  walls.  Section  48  declares  that  a roof  covering 
of  iron  or  other  substances  shall  be  considered  incombustible  if 
put  on  as  prescribed.  As  the  statute  does  not  allow  restriction 
upon  the  use  of  iron,  the  by-law  exceeds  in  this  respect  the 
powers  given,  and,  under  the  principle  in  Attorney -General  v. 
Campbell,  is  invalid.  In  that  case  the  defendant’s  building  was 
of  wood  thickly  plastered;  that  sort  of  construction,  so  far  as 
regards  stables,  is  in  this  by-law  placed  alongside  of  iron  sheet- 
ing such  as  the  defendants  proposed  to  use. 

Second,  clause  (c)  would  apply  to  wooden  buildings  equally 
with  others  prohibitable  thereunder.  The  by-law  does  not  pro- 
hibit all  wooden  buildings,  but  expressly  permits  wooden  sheds, 
and  what  it  calls  a ' ' wooden  stable,  ’ ’ if  the  latter  be  covered  with 
roughcast  or  iron  sheeting,  and  wooden  sheds. 

Third,  the  statute  allows  prohibition  of  buildings  other  than 
with  main  walls  of  brick,  iron  or  stone,  and  roofing  of  incombus- 
tible material.  The  by-law  (secs.  140  and  48)  permits  roofs  of 
shingles  if  laid  on  asbestos  paper. 

Fourth,  the  statute  refers  to  "main  walls,”  the  by-law  only 
speaks  of  "outside  and  party  walls.”  The  latter  term  is  de- 
fined in  sec.  5 {h)  of  the  by-law.  There  may  be  many  main  walls 
which  would  not  come  under  either  of  the  terms  in  the  by-law, 
and  I do  not  find  them  dealt  with  elsewhere  in  the  by-law.  There- 
fore, the  by-law  does  not  give  the  protection  which  the  statute 
intended. 

Fifth,  the  by-law  permits  walls  of  "concrete,”  which  was  not 
mentioned  in  the  statute  of  1903,  and  also  permits  "other  ap- 
proved of  incombustible  material.”  The  Legislature  has,  since 
the  by-law,  added  "cement”  and  "concrete”  to  the  list  of  non- 
prohibitable  materials,  by  the  Municipal  Act  of  1913,  3 & 4 Geo. 
V.  ch.  43,  sec.  400  (18),  but  that  amendment  cannot  affect  the 
validity  of  the  existing  by-law.  If  the  council  had  no  right  under 
clause  (c)  to  except  from  prohibition  walls  of  wood,  the  fact  that 
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concrete  is  incombustible  does  not  make  the  by-law  any  more 
valid  than  if  oak  were  mentioned  instead  of  concrete. 

In  respect  of  each  of  these  last  four  matters,  as  Avell  as  the 
first,  the  by-law  is,  I think,  invalid. 

These  powers  with  regard  to  fire  limits  are  intended  for  the 
benefit  of  the  community,  and  should,  I think,  receive  fair  and 
reasonable  interpretation,  although  it  is  said  in  Dillon  on  Muni- 
cipal Corporations,  5th  ed.,  sec.  727,  that,  being  in  derogation  of 
common  right,  they  must  be  strictly  construed  in  favour  of  the 
owners  of  buildings. 

The  power  to  prohibit  given  by  this  statute  did  not,  however, 
in  my  opinion,  give  power  to  discriminate  so  as  to  prohibit  some 
things  while  permitting  others  over  which  the  power  extended. 
If  a municipal  council  were  authorised  to  prohibit  the  sale  of 
intoxicating  liquors,  it  could  not,  I venture  to  think,  forbid  the 
sale  of  whisky  while  permitting  the  sale  of  beer  and  wine,  nor 
could  it  permit  the  sale  in  a certain  class  of  buildings  while  for- 
bidding it  in  others.  So  if  the  council  were  empowered,  as  it  is 
under  clause  (5),  to  prevent  the  erection  of  wooden  buildings, 
it  could  not  forbid  buildings  of  pine  and  permit  those  of  oak 
or  maple ; nor  could  it  say,  We  will  permit  workshops  or  stables 
of  wood,  but  not  residences  or  shops.’’  The  power  need  not  be 
exercised,  but,  if  it  be,  it  is  prohibition  which  is  to  be  effected. 

If  this  be  so,  then  where  the  power  is  to  prohibit  buildings 
not  of  a class  having  certain  qualifications,  then  equally  the  pro- 
hibition, if  any,  must  be  general  outside  of  the  class ; and,  even 
if  that  were  not  so  as  a general  proposition,  the  wording  of  clause 
(c)  indicates  that  such  was  the  intention  in  this  case. 

Here  the  Legislature  left  it  to  the  council  to  say  whether  any 
and  what  district  needed  protection  from  fire ; but,  if  such  pro- 
tection were  declared  needful,  then  the  Legislature,  and  not  the 
council,  fixed  the  measure  of  it,  and  it  was  not  left  to  the  latter 
to  say  that  it  would  not  be  so  strict  as  the  Legislature  and  would 
admit  some  buildings  not  of  the  class  or  not  having  all  the  quali- 
fications which  tile  Legislature  specified. 

The  object  of  the  enactment  must  be  considered.  If  it  were 
power  to  prohibit  within  a particular  district  buildings  other 
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than  of  Gothic  architecture,  the  object  would  manifestly  be  not 
the  prohibition  of  buildings,  but  the  ensuring  of  Gothic  build- 
ings ; and  so  here  the  object  is  not  to  give  power  to  prohibit  build- 
ings, but  to  prohibit  buildings  lacking  certain  characteristics, 
and  to  ensure  those  characteristics.  But,  if  the  power  is  to  be 
considered  selective,  a council  might,  under  this  clause,  permit 
wooden  buildings  and  prohibit  all  others  not  of  brick,  stone,  or 
iron,  which  would  be  the  very  opposite  of  the  intention  of  the 
Legislature. 

The  statute  says  the  council  may  prohibit  ‘‘buildings,  other 
than  with  main  walls  of  brick,  iron  or  stone,  and  roofing  of  in- 
combustible material.’’  By  the  change  of  conjunction  from 
“or”  to  “and,”  coupling  the  roof  with  the  walls,  the  intention 
is  shewn  of  making  a specification  as  it  were  for  the  ratepayers’ 
protection  and  of  preventing  a council  from  allowing  in  a district 
needing  fire  protection  brick  walls  with  combustible  roofs  or  in- 
combustible roofs  with  wooden  walls. 
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Had  it  been  intended  to  give  the  council  such  a wide  discre- 
tion and  power  of  selection,  such  intention  could  easily  have  been 
clearly  expressed.  It  cannot  readily  be  inferred  that  it  was 
thought  necessary  to  withhold  from  a discretionary  power  the 
very  class  of  walls  which  a council  exercising  the  least  discretion 
would  hardly  think  of  prohibiting  or  to  save  incombustible  roofs 
from  the  exercise  of  a power  given  for  the  prevention  of  fires. 

The  frame  of  the  clause  prohibiting  buildings  other  than 
with  such  walls  and  roofs,  leads  me  to  conclude  that  the  Legis- 
lature was  not  giving  a power  of  discrimination.  The  words 
mean  in  effect  “buildings  other  than  this  class”  or  “buildings 
without  walls  and  roofs  of  this  character.  ’ ’ If  such  a discretion- 
ary power  was  intended,  then  a council  could,  under  clause  (c), 
in  addition  to  brick,  iron,  and  stone,  allow  roughcast  or  even 
wooden  buildings,  and  exclude  concrete  or  cement,  or  the  con- 
verse. If  the  discretionary  power  was  not  intended,  then  the 
council  could  not  permit,  for  instance,  buildings  of  concrete  as 
well  as  those  of  brick,  iron,  or  stone,  while  forbidding  all  others, 
including  wooden  buildings.  The  council  need  not  establish  a 
limit  at  all  under  that  clause,  and  could  still  resort  to  clause 
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(&)  to  keep  out  wooden  buildings  from  the  same  district  or  any 
district  not  necessarily  co-terminous  with  it. 

In  the  Municipal  Act  of  1913,  sec.  400,  clause  18,  which  came 
in  force  on  the  1st  July,  1913,  three  months  after  the  date  of  this 
by-law,  there  is  a notable  transposition  of  the  words  of  clause 
(c),  but  making,  as  I think,  even  more  plain  my  reading  of  it 
as  a specification  of  the  sort  of  buildings  which  alone  could  be 
erected  in  a fire  limit.  The  addition  therein  of  cement ’’  and 
‘‘concrete’’  has  already  been  referred  to. 

This  latter  amendment  can  hardly  have  been  made  to  pre- 
vent councils  from  disallowing  walls  of  cement  or  concrete  within 
fire  limits  in  these  days  when  such  buildings  are  so  common,  but 
would  be  more  likely  intended  to  take  those  two  materials  also 
out  of  the  necessary  totality  of  prohibition  in  a by-law  under 
clause  (c)  and  add  them  to  the  specifications  adopted  by  the 
Legislature. 

The  Municipal  Act  gives  councils  power  to  prohibit  very 
many  things,  but  I have  not  discovered  any  instance  of  the  use 
of  the  word  “prohibit”  alone,  where  discretion  as  to  the  extent 
of  prohibition  would  manifestly  be  intended. 

There  are  some  dicta  in  some  American  cases  to  the  effect 
that  a general  power  of  prohibition  will  authorise  partial  prohi- 
bition, but  in  any  of  those  which  I have  seen  there  were  other 
words  combined  with  “prohibit,”  and  the  discrimination  was 
not  such  as  here,  and  the  difference  between  prohibition  and  mere 
restriction  is  pointed  out  in  State  v.  Fay  (1882),  44  N.J.  Law 
474. 

Even  if  I am  wrong  as  to  the  power  to  permit  other  materials 
in  the  walls,  there  was  not,  I think,  any  power  to  permit  roofs 
which  did  not  come  within  the  term  “incombustible;”  nor  was 
there  any  power  to  prevent  one  land-owner  from  erecting  a 
wooden  or  roughcast  dwelling  and  allow  his  neighbour  to  erect 
such  a stable  or  shed  close  by ; nor  was  there  any  intention  to 
permit  the  council  to  waive  the  requirement  as  to  any  main 
walls;  nor  was  there  any  power  to  subject  the  use  of  iron  to  the 
approval  of  any  one. 

I am,  therefore,  of  the  opinion  that  the  by-law  was  invalid. 
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In  this  view,  it  becomes  unnecessary  to  deal  with  the  question 
whether  the  defendants’  proposed  building  is  a wooden  building, 
within  the  meaning  of  the  statute,  or  within  the  meaning  of  the 
by-law  itself,  which  allows  buildings  of  the  same  character  in  this 
and  other  fire  limits.  So,  also,  with  the  questions  as  to  the  right 
to  require  a permit,  or  the  terms  of  the  permit  granted,  or  the 
effect  of  granting  it  when  expenditure  is  made  on  the  faith  of  it, 
and  also  as  to  the  right  of  the  city  inspector  to  allow  a deviation 
from  the  requirements  of  this  section  of  the  by-law,  or  to  revoke 
his  permit  except  for  the  two  reasons  mentioned  in  the  section 
giving  him  power  of  revocation,  and  whether  in  fact  there  was  a 
revocation  by  him  or  only  by  the  board  of  control.  I may  point 
out,  however,  that  sub-sec.  6 of  sec.  2 of  the  by-law,  which  auth- 
orises the  inspector  to  allow  deviation,  follows  the  wording  (and, 
under  the  Interpretation  Act,  1907,  7 Edw.  VII.  ch.  2,  sec.  7 
(44),  the  meaning)  of  the  statute  5 Edw.  VII.  ch.  22,  sec.  22, 
which  authorises  deviation  from  the  by-laws  ''regulating  the 
erection  of  buildings,”  which  are  the  words  used  in  clause  (a) 
of  sec.  542,  though  other  parts  of  the  Municipal  Act  give  vari- 
ous powers  of  regulation  as  to  parts  of  buildings.  If  restricted 
to  by-laws  under  clause  (a),  it  would  not  necessarily  authorise  a 
deviation  from  a by-law  under  clause  (6)  or  clause  (c). 

The  action  should,  in  my  opinion,  be  dismissed  with  costs  to 
the  defendants  both  of  the  action  and  appeal. 
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Sutherland,  J.  ; — The  plaintiff  corporation  seek  in  this  ac- 
tion an  injunction  restraining  the  defendant  company  from 
erecting  coal  sheds  in  the  city  of  Toronto,  in  contravention  of 
by-law  No.  6401,  passed  on  the  1st  April,  1913.  The  by-law  was 
adopted  pursuant  to  the  Consolidated  Municipal  Act,  1903,  3 
Edw.  VII.  ch.  19,  sec.  542,  which  enacts  as  follows : — 

' ' By-laws  may  be  passed  . . . 

"1.  {a)  For  regulating  the  erection  of  buildings; 

" (6)  For  preventing  the  erection  of  wooden  buildings,  or  ad- 
ditions thereto,  and  of  wooden  fences  in  specified  parts  of  the 
city,  town,  or  village ; 

"(c)  For  prohibiting  the  erection  or  placing  of  buildings, 
other  than  with  main  walls  of  brick,  iron  or  stone,  and  roofing  of 
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incombustible  material  within  defined  areas  of  the  city,  town  or 
village.’^ 

Section  139  of  the  by-law  is  in  part  as  follows : ‘ ' In  limit  ‘ A ’ 
the  outside  and  party  walls  of  all  buildings  shall  be  constructed 
of  brick,  stone,  concrete  or  other  approved  of  incombustible 
material,  and  no  wooden  structures  of  any  kind,  except  here- 
inafter provided  for,  shall  be  erected,  and  all  roofs  shall  be  con- 
structed of  incombustible  material,  except,”  etc.  And  sec.  140 
is  in  part  as  follows : ‘ ‘ In  limit  ‘ B ’ all  outside  and  party  walls, 
except  hereinbefore  or  hereafter  otherwise  specified,  shall  be 
built  of  similar  materials  to  those  specified  in  the  preceding  sec- 
tion for  limit  ‘A.’  One  and  only  one  wooden  stable  not  exceed- 
ing sixteen  feet  by  twenty-four  feet  and  sixteen  feet  high  to 
plate  or  twenty-five  feet  to  ridge  of  roof  may  be  erected,  pro- 
vided the  entire  outside  walls  are  covered  with  roughcast  or 
galvanised  metal  siding,”  etc. 

By  5 Edw.  VII.  (1905),  ch.  22,  sec.  22,  the  said  Act  was 
amended  by  adding  the  following  section:  ''5425.  The  council 
of  any  city  having  a population  of  100,000  or  over  may  pass  by- 
laws authorising  the  city  architect,  or  other  officer,  appointed 
therefor,  to  permit  such  deviation  from  the  by-laws  regulating 
the  erection  of  buildings  in  special  cases  as  in  his  opinion  will 
afford  proper  and  safe  construction  under  the  circumstances.” 

Section  2,  sub-sec.  6,  of  the  by-law,  is  as  follows:  "The  said 
inspector,  who  is  hereby  appointed  for  this  purpose,  may  permit 
such  deviation  from  the  by-laws  regulating  the  erection  of  build- 
ings in  special  cases  as  in  his  opinion  will  afford  proper  and 
safe  construction  under  the  circumstances.  ’ ’ 

The  defendant  company  had  applied  for  and  obtained  a per- 
mit, dated  the  22nd  May,  1913,  in  part  as  follows:  "Permission 
is  hereby  granted  to  Elias  Rogers  Co.  Ltd.,  26  King  St.  E.,  to 
ei’ect  one  storey  gal.  iron  coal  shed  on  the  Belt  Line  west  of 
Yonge  street,  north  end  of  avenue,  in  accordance  with 

plans  and  specifications  approved  by  this  department ; estimated 
cost  $18,000;  permit  fee  $12.75.  This  permit  is  granted  on  the 
express  condition  that  the  said  building,  etc.,  shall  in  all  respects 
conform  to  the  provisions  of  by-law  No.  6041,  regulating  the 
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construction  of  buildings,”  etc.  (Sgd.)  ‘'Robt.  McGowan,  city 
architect  and  superintendent  of  buildings.” 

The  defendant  company  had  cleared  the  ground  of  trees, 
excavated  for  the  foundations,  and  built  a couple  of  small  build- 
ings to  store  their  appliances  and  materials  in,  when  the  plaintiff 
corporation  assumed  to  revoke  the  permit,  and  thereafter  ap- 
plied for  and  obtained  an  interim  injunction.  They  ask  that  it 
should  be  made  permanent. 

The  defendant  company  contend,  in  the  first  place,  that  the 
permit  once  given  could  not  be  recalled  except  for  the  reasons 
set  forth  in  sec.  2,  sub-sec.  10,  of  the  by-law,  which  says  that 
''every  permit  shall  be  subject  to  revocation  should  the  inspector 
of  buildings,  or  any  of  his  inspectors,  ascertain  that  the  work 
being  carried  on  under  such  permit  is  being  done  in  a manner 
that  does  not  reasonably  comply  in  every  respect  with  the  plans 
and  specifications  submitted  for  approval  when  such  permit  was 
granted,* or  if,  in  the  opinion  of  the  said  inspector  of  buildings, 
satisfactory  progress  is  not  being  made  to  complete  the  said 
work.  ’ ’ 

It  was  admitted  on  the  appeal  by  counsel  for  the  plaintiff  cor- 
poration that  this  is  so,  and  that  they  cannot  justify  the  cancella- 
tion of  the  permit  in  the  manner  attempted.  They  say,  however, 
that  it  was  not  competent  for  the  inspector  to  give  any  permit 
wider  than  the  authority  conferred  on  him  under  sub-sec.  6 of 
sec.  2.  That  sub-section  only  permits  him  to  authorise  in  special 
cases  such  deviation  from  the  by-laws  "regulating  the  erection 
of  buildings”  as,  in  his  opinion,  might  be  warranted  in  the  cir- 
cumstances. It  is  an  authority  to  deal  with  and  deviate  from  a 
stipulated  mode  of  erection  of  buildings,  not  to  substitute  a 
different  kind  of  material  from  one  required. 

I agree  with  this  view,  and  am  of  opinion  that  sub-sec.  6 must 
be  construed  as  an  authority  to  permit  a deviation  only  in  so  far 
as  anything  is  enacted  in  the  by-law  pursuant  to  the  power 
granted  under  sec.  542  of  the  Act,  sub-sec.  1 (a),  "for  regulating 
the  erection  of  buildings,  ’ ’ is  concerned,  and  no  further. 

But,  aside  from  this,  it  is  doubtful  whether  the  permit  in 
question  can,  in  view  of  that  part  of  it  which  says  "that  the  said 
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building,  etc.,  shall  in  all  respects  conform  to  the  provisions” 
of  the  by-law,  be  read  as  authorising  the  erection  of  a building 
with  walls  of  different  material  than  required  by  sec.  140  of  the 
by-law. 

But  the  defendants  attack  the  by-law  itself,  and  say  that 
sub-sec.  139  is  ultra  vires.  If  it  had  not  been  for  the  presence 
of  the  words  ‘‘approved  of”  in  sec.  139  of  the  by-law,  it  might 
have  been  contended,  with  some  force,  that  we  could  take  judicial 
notice  of  what  is  common  knowledge,  that  iron  is  deemed  an  in- 
combustible material ; and,  in  that  view,  would  have  to  consider 
whether  that  material,  included  in  the  statute  and  apparently 
omitted  in  the  by-law,  was  in  reality  embraced  in  the  latter 
under  the  term  “incombustible  material.”  In  that  event,  and 
keeping  also  in  mind  the  fact  that  it  is  the  common  law  rights 
of  those  proposing  to  build  within  the  prescribed  areas  that  are 
being  affected  and  restricted,  it  might  have  been  necessary  to 
determine  whether  they  would  not  be  less  curtailed,  rather  than 
more,  by  the  language  used  in  a by-law  so  expressed  than  if  the 
exact  language  used  in  the  statute  had  been  employed  therein. 

If  the  by-law  had  used  the  exact  terms  of  the  statute,  those 
proposing  tp  build  within  the  reserved  areas  would  have  been 
restricted  to  the  materials,  brick,  stone,  and  iron.  Under  the  by- 
law they  would  be  permitted  to  use  brick,  stone,  concrete,  and 
other  incombustible  material,  which  latter  term  would  include 
iron,  and  thus  the  restriction  imposed  would  be  less,  and  the 
scope  of  choice  as  to  materials  greater,  under  such  a by-law,  than 
under  one  framed  in  strict  conformity  with  the  statute. 

But  we  are  not,  I think,  called  upon  to  consider  or  determine 
this  question.  The  omission  of  the  word  “iron”  and  the  inclu- 
sion of  the  words  “approved  of”  between  the  word  “other”  and 
the  words  ‘ ‘ incombustible  material  ’ ’ raises  the  point  that,  before 
the  words  “incombustible  material”  can  be  considered  to  cover 
iron,  some  authority,  the  council,  or  some  other  not  expressly 
designated  in  the  by-law,  must  pass  judgment  on  the  matter,  and 
may  do  so  in  the  negative. 

I have  had  the  opportunity  of  reading  the  judgments  of  Sir 
William  Mulock,  (Jhief  Justice  of  this  Court,  and  of  my  brother 
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Mr.  Justice  Magee,  and  agree  that  in  this  respect  the  by-law  is 
ultra  vires  of  the  corporation. 

I agree,  therefore,  that  the  appeal  should  be  allowed,  and 
with  costs  in  favour  of  the  defendants  here  and  below. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 
Cook  v.  Grand  Trunk  R.W.  Co. 


~Se(jUgence — Joint  W egligence — Contributory  Negligence — Railway — Brakes- 
man Uncoupling  Moving  Cars — Violation  of  Operating  Rules  of  Com- 
pany. 

A brakesman  in  the  employ  of  the  defendant  company  was  killed  while 
trying  to  uncouple  cars  which  were  at  the  time  in  motion.  These  cars 
were  loaded  with  logs,  some  of  which  had  become  loosened  while  in 
transit,  and  projected  beyond  the  ends  of  the  cars.  In  this  action,  by 
the  widow  of  the  deceased,  the  jury,  in  answer  to  questions,  found : ( 1 ) 
that  the  deceased’s  death  was  the  result  of  his  going  between  the  cars 
while  in  motion  to  uncouple  them;  (2)  that  the  logs  at  that  time  were 
projecting  beyond  the  ends  of  the  cars;  (3)  that  the  logs  had  been  pro- 
l^eriy  loaded  in  the  first  place;  (4)  that  the  deceased  was  killed  by  being 
crushed  by  the  logs;  and  (6)  that  the  defendants  were  guilty  of  negli- 
gence by  allowing  the  logs  to  project.  By  one  of  the  operating  rules  of 
the  defendants,  entering  between  cars  in  motion  to  couple  or  uncouple 
them  was  forbidden:  — 

Eeld,  that,  reading  the  answers  to  the  1st  and  6th  questions  together,  the 
effect  of  the  findings,  viewing  them  most  favourably  to  the  plaintiff,  was 
that  the  deceased’s  death  was  caused  by  the  negligence  attributed  to  the 
defendants  and. the  violation  by  the  deceased  of  the  rule;  and,  assuming 
that  the  violation  of  the  rule  was  but  a negligent  act  on  the  part  of  the 
deceased,  there  was  in  effect  a finding  that  the  death  was  caused  by  the 
joint  negligence  of  the  defendants  and  the  deceased,  which  was  conclusive 
against  the  right  of  the  plaintiff  to  recover. 

But,  semble,  the  answers  meant  that,  though  the  defendants  were  negligent, 
the  efficient  cause  of  the  accident  was  the  deceased’s  own  act  of  entering 
between  the  moving  cars  in  violation  of  the  rule  which  forbade  him  to  do 
so,  and  that  d fortiori  on  this  construction  the  plaintiff  must  fail. 

The  proposition  supported  by  Lake  Erie  and  Western  R.W\  Co.  v.  Craig 
(1896),  73  Fed.  Repr.  642,  that,  unless  the  injury  met  with  is  one  the 
])erson  injured  ought  reasonably  to  have  contemplated  as  a possible  result 
of  liis  negligence,  that  negligence  cannot  be  said  to  be  the  proximate  cause 
of  the  injury  and  so  does  not  disentitle  him  to  recover,  is  not  in  accord- 
ance with  the  law  of  this  Province.  When  once  negligence  is  established 
the  question  of  the  injured  person’s  view  of  the  possibilities  of  his  act  is 
immaterial,  and  to  his  negligent  act  all  the  consequences  which  are  the 
direct  and  natural  outcome  of  it  are  to  be  atributed,  whether  tlie  injury 
is  a consequence  that  was  foreseen  or  not. 

-Tudgment  of  Middleton,  J.,  affirmed. 

Action  by  the  widow  and  administratrix  of  the  estate  of 
John  R.  Cook,  deceased,  on  behalf  of  herself  and  an  adopted 
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child  of  the  deceased,  to  recover,  under  the  Fatal  Accidents  Act, 
damages  for  the  loss  sustained  by  them  by  the  deceased  having 
been  killed,  by  reason,  as  the  plaintiff  alleged,  of  the  negligence 
of  the  defendant  company. 


October  27,  1913,  The  action  was  tried  before  Middleton, 
J.,  and  a jury,  at  London. 

J.  L.  Counsell y for  the  plaintiff. 

D.  L.  McCar'thy,  K.C.,  for  the  defendant  company. 


November  17,  1913.  Middleton,  J. : — The  deceased  was  a 
brakesman  employed  upon  the  railway.  A train  was  being  made 
up  in  the  railway  yard.  The  deceased  improperly  went  between 
the  cars  while  they  were  in  motion,  for  the  purpose  of  uncoup- 
ling them.  At  the  moment  when  he  was  between  the  cars,  they 
came  in  contact  with  cars  already  standing  upon  the  track.  As 
the  result,  he  was  crushed  by  logs  projecting  over  the  end  of 
one  of  the  cars,  and  instantly  killed. 

The  jury  have  found  that,  although  the  logs  were  properly 
loaded  in  the  first  place,  the  defendant  company  was  negligent 
in  not  discovering  earlier  that  the  logs  were  in  a dangerous 
position. 

Upon  these  facts,  I think,  the  plaintiff  fails.  The  accident 
causing  the  death  was  the  direct  result  of  the  deceased’s  mis- 
conduct in  going  behind  the  cars  while  in  motion. 


From  the  judgment  of  Middleton,  J.,  dismissing  the  action, 
the  plaintiff  appealed. 

March  9.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
la  ren,  Magee,  and  Hodgins,  JJ.A. 

G.  S.  (fibhons,  for  the  appellant,  contended  that,  while  the 
deceased,  a brakesman  in  the  company’s  employ,  was  between 
the  cars  in  violation  of  his  statutory  duty  and  of  a company  by- 
law, his  breach  of  duty  was  a remote  and  not  a proximate  cause 
of  the  accident:  Lake  Erie  and  Western  1\.W.  Co.  v.  Craig 
(1896),  73  Fed.  Repr.  642.  Suppose  the  deceased  had  been 
shot  while  between  the  cars,  the  principle  would  be  the  same. 
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The  company  owe  a duty  to  their  employees  in  all  circum- 
stances; the  common  law  does  not  forbid  an  employee  to  go  be- 
tween cars,  it  is  the  rules  that  forbid  him.  Negligence  and  con- 
tributory negligence  must  be  found  by  the  jury.  We  have  a 
finding  by  the  jury  that  there  was  negligence  on  the  company’s 
part,  and  there  is  no  finding  of  contributory  negligence  on  the 
deceased’s  part.  The  learned  trial  Judge  should  not  have  found 
facts  as  he  did,  but  left  them  to  the  jury:  Morrow  v.  Canadian 
Pacific  R.W.  Co.  (1894),  21  A.E.  149. 

D.  L.  McCarthy,  K.C.,  for  the  defendant  company,  the  re- 
spondent, argued  upon  the  facts  that  the  verdict  should  be 
sustained.  On  the  question  of  violation  of  statutory  duty  and 
non-observance  of  the  company’s  rules,  he  referred  to  Beyo  v. 
Kingston  and  Pembroke  R.W.  Co.  (1904),  8 O.L.E.  588,  at  p. 
597,  followed  in  Pettigrew  v.  Grand  Trunk  R.W.  Co.  (1911),  2 
O.W.N.  709,  18  O.W.E.  531;  Anderson  v.  Mikado  Mining  Co. 
(1902),  3 O.L.E.  581,  at  p.  589;  Muma  v.  Canadian  Pacific 
R.W.  Co.  (1907),  14  O.L.E.  147,  at  p.  150. 

Gibbons,  in  reply,  referred  to  sec.  254  of  the  Railway  Act. 
On  the  question  of  the  breach  of  duty  causing  the  injury,  he 
referred  to  Jones  v.  Canadian  Pacific  R.W.  Co.  (1913),  29  Times 
L.R.  773,  30  O.L.E.  331  (P.C.)  ; Grand  Trunk  R.W.  Co.  v.  Mc- 
Alpine,  [1913]  A.C.  838. 
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April  6.  Meredith,  C.J.O.  : — This  is  an  appeal  by  the  plain- 
tiff from  the  judgment  dated  the  17th  November,  1913,  pro- 
nounced by  Middleton,  J.,  after  the  trial  of  the  action  before 
him,  siting  with  a jury,  at  Hamilton,  on  the  27th  October,  1913. 

The  action  is  brought  by  the  widow  and  administratrix  of 
John  R.  Cook,  deceased,  on  behalf  of  herself  and  an  adopted 
child  of  the  deceased,  to  recover,  under  the  Fatal  Accidents  Act, 
damages  for  the  loss  sustained  by  them  by  the  deceased  having 
been  killed,  owing,  as  is  alleged,  to  the  negligence  of  the  respond- 
ent. 

The  deceased  was  a brakesman  in  the  employment  of  the  re- 
spondent, and  was  killed  while  engaged  in  uncoupling  cars 
which  were  being  shunted  for  the  purpose  of  dropping  one  of 
them  at  Stoney  Creek;  the  part  of  the  train  which  was  being 

13 31  O.L.R. 


186 

App.  Div. 
1:914 

Cook 

V. 

Grand 
Trunk 
R.W.  Co. 

Meredith, 
C.J.O  , 


ONTARIO  LAW  REPORTS.  [vol. 

shunted  consisted  of  7 cars,  and  the  7th  was  the  one  intended  to 
be  dropped.  The  deceased,  after  turning  the  switch-points  for 
the  purpose  of  enabling  the  train  to  be  backed  on  to  another 
line,  proceeded  in  the  same  direction  as  that  in  which  the  train 
was  moving,  and,  while  it  was  still  moving,  though  at  a slow 
rate,  said  to  have  been  2 or  3 miles  an  hour,  entered  between  the 
6th  and  7th  cars  for  the  purpose  of  uncoupling  them,  an  oper- 
ation which  involved  the  turning  of  a stop-cock  to  ‘‘cut  off  the 
air”  and  pulling  out  a pin  which  passed  through  the  draw-bar; 
and  the  rear  car  was  about  15  feet  away  from  a car  standing  on 
the  line  to  which  it  was  intended  that  the  7th  car  should  be 
coupled.  Just  how  the  accident  happened  is  not  at  all  clear. 
When  the  deceased  was  found  immediately  after  the  accident, 
he  was  lying  with  his  left  arm  across  the  draw-bar  and  his  hand 
on  the  angle-cock,  which  had  been  turned.  His  injuries  con- 
sisted of  a bruise  on  the  left  side  of  his  head,  of  considerable  area 
and  “jammed  in  as  though  he  had  got  some  rap  against  the  side 
of  the  head,  ’ ^ and  were  caused,  as  the  appellant  contends,  by  his 
head  having  come  into  contact  with  the  jagged  end  of  a log 
which  projected  about  a foot  or  more  beyond  the  end  of  the 
6th  car,  which  was  laden  with  logs.  The  deceased’s  height  was 
about  5 feet  6 inches,  and  the  log  was  about  7 feet  above  the 
ground  level,  and  at  some  point  between  the  place  of  shipment 
and  Stoney  Creek  had  shifted,  owing  to  one  of  the  stakes  having 
been  broken  off  and  the  wires  which  were  tied  around  the  logs 
for  the  purpose  of  keeping  them  in  position  having  also  been 
broken.  The  evidence  establishes  that  the  car  was  properly 
laden,  and  that  the  logs  were  properly  secured  by  the  wiring 
when  they  were  shipped  at  Haliburton,  and  there  is  no  direct 
evidence  as  to  when  or  how  the  breaks  had  occurred.  It  was 
contended  by  the  appellant  that  nothing  had  occurred  after  the 
train  left  Hamilton  to  cause  the  breaks,  and  that,  therefore,  the 
proper  inference  was  that  they  occurred  on  the  journey  of  the 
train  from  the  place  of  shipment  to  Hamilton  or  at  Hamilton. 

One  of  the  operating  rules  of  the  respondent,  approved  by 
the  Board  of  Railway  Commissioners  for  Canada,  and  well- 
known  to  the  deceased,  is  the  following:  “254.  Every  employee 
is  required  to  exercise  the  utmost  caution  to  avoid  injury  to 
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himself  or  to  his  fellows,  and  especially  in  switching  or  other 
movement  of  trains.  Jumping  on  or  off  trains  or  engine  in 
motion,  entering  between  cars  in  motion  to  couple  or  uncouple 
them,  and  all  similar  recklessness,  is  forbidden.  Train-masters, 
yard-masters,  conductors,  station-agents,  foremen,  and  all  others 
in  authority,  are  instructed  to  enforce  this  rule  and  to  punish 
all  violations  of  it.  No  person  who  is  careless  of  others  or  of 
himself  will  be  continued  in  the  service  of  the  company.” 

The  following  are  the  questions  which  the  jury  were  directed 
to  answer,  and  the  answers  to  them : — 

1.  Was  Cook’s  death  the  result  of  his  going  between  the 
cars  while  in  motion  to  uncouple  them?  A.  Yes. 

‘‘Q.  2.  Were  the  logs  at  that  time  projecting  beyond  the  ends 
of  the  cars?  A.  Yes. 

3.  Were  the  logs  properly  loaded  in  the  first  place?  A. 

Yes. 

4.  Was  Cook  killed  by  being  crushed  by  the  logs  while 
between  the  cars  in  motion?  A.  Yes. 

''Q.  5.  Did  the  defendants  permit  Cook  to  engage  in  the 
operation  of  trains  without  first  requiring  him  to  pass  an  ex- 
amination on  train  rules?  A.  No. 

“Q.  6.  Were  the  defendants  guilty  of  any  negligence  which 
caused  the  death  of  Cook?  If  so,  what?  A.  Yes.  By  allowing 
the  logs  to  project  over  the  end  of  the  car. 

‘‘Q.  7.  Quite  apart  from  any  rules  or  regulations  of  the  com- 
.pany,  was  Cook  guilty  of  negligence  in  going  between  the  cars 
while  in  motion?  A.  No. 

“Q.  8.  Damages?  A.  $3,500.” 

After  the  jury  returned  their  answers,  according  to  the 
stenographer’s  notes  the  trial  Judge  addressed  the  jury  as  fol- 
lows : ‘ ‘ Gentlemen : I do  not  know  that  I quite  understand  what 
you  mean  by  number  6,  that  is : 'Were  the  company  guilty  of  any 
negligence  which  caused  the  death  of  Cook?  If  so,  what?’  You 
have  answered:  'Yes.  By  allowing  the  logs  to  project  over  the 
end  of  the  car.  ’ Is  that  by  not  finding  out  they  had  broken  loose 
and  reloaded  them?  Is  that  your  meaning  or  what  is  your 
meaning?  I do  not  want  some  other  Court  to  say  it  is  something 
other  than  what  you  intend.”  To  which  the  foreman  of  the  jury 
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is  reported  to  have  replied:  '^We  thought,  your  Lordship,  the 
company  should  have  had  a man  to  inspect  these  logs  and  make 
them  right,  that  is  what  we  thought,  before  they  came  to  the 
accident.”  The  trial  Judge  is  reported  to  have  then  said,  ''You 
think  they  ought  to  have  had  some  oversight  of  the  cars  so  as 
to  see  that  the  logs  did  not  break  loose,”  and  the  foreman  to 
have  replied  in  the  affirmative. 

In  my  opinion,  the  judgment  was  properly  entered  on  these 
findings  for  the  respondent. 

Reading  the  answers  to  the  1st  and  6th  questions  together, 
the  effect  of  the  findings,  viewing  them  most  favourably  to  the 
appellant,  is,  that  the  deceased’s  injuries  were  caused  by  the 
negligence  attributed  to  the  respondent  by  the  answer  to  the 
6th  question,  and  the  violation  by  the  deceased  of  the  rule  which 
prohibited  his  entering  between  moving  cars,  and,  assuming  that 
the  violation  of  the  rule  was  but  a negligent  act  on  the  part  of 
the  deceased,  is  a finding  that  the  injuries  were  caused  by  the 
joint  negligence  of  the  respondent  and  the  deceased,  and  that 
finding  is  conclusive  against  the  right  of  the  appellant  to  re- 
cover. 

I am  inclined  to  think,  however,  that  the  finding  is  not  so 
favourable  to  the  appellant  as  I have  assumed,  and  that  the 
answers  of  the  jury  mean  that,  though  the  respondent  was  negli- 
gent, the  efficient  cause  of  the  accident  was  the  deceased’s  own 
act  of  entering  between  the  moving  cars  in  violation  of  the  rule 
which  forbade  him  to  do  so. 

It  was  argued  by  counsel  for  the  appellant  that  the  jury  have 
not  found  that  the  violation  of  the  rule  was  the  causa  causans  of 
the  accident,  and  that,  in  the  absence  of  such  a finding,  the  judg- 
ment should  not  have  been  entered  for  the  respondent.  I am 
unable  to  agree  with  that  contention ; but,  if  it  were  well- 
founded,  there  was,  in  my  opinion,  no  evidence  upon  which  the 
jury  could  reasonably  have  found  that  there  was  the  interposi- 
tion between  the  act  of  the  deceased  and  the  happening  of  the 
accident  of  anything  which  severed  the  causal  connection  be- 
tween his  act  and  the  injury  which  he  met  with. 

As  is  said  by  Mr.  Beven  in  his  work  on  Negligence,  3rd  ed., 
p.  88,  the  decision  in  Smith  v.  London  and  South  Western  R.W. 
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Co.  (1870),  L.R.  6 C.P.  14,  establishes  that,  ‘‘when  negligence 
is  once  shewn  to  exist,  it  carries  a liability  for  the  consequences 
arising  from  it  whether  they  be  greater  or  less  until  the  inter- 
vention of  some  diverting  force  or  until  the  force  put  in  motion 
by  the  negligence  has  itself  become  exhausted.” 

Again,  at  p.  89  (note  2)  : “There  are  two  inquiries  in  the 
application  of  the  test  of  what  is  a natural  and  reasonable  con- 
sequence: first,  an  inquiry  whether  the  act  causing  injury  was 
wrongful;  that  being  established,  then,  second,  what  are  the 
actual  continuous  consequences  of^  the  wrongful  act  ? The  liabil- 
ity is  determined  by  looking  a post  not  ab  ante.  The  defend- 
ant’s view  of  the  possibilities  of  his  act  is  very  material  to  deter- 
mine whether  his  act  is  negligence  or  not;  it  is  utterly  im- 
material to  limit  liability  when  once  negligence  has  been  estab- 
lished.” 

Applying  these  rules  to  the  act  of  the  deceased,  ex  concessis 
his  entering  between  the  moving  cars  was  a negligent  act,  and 
it  is  immaterial,  therefore,  what  his  view  of  the  possibilities  of 
it  was. 

The  same  writer,  after  discussing  the  cases,  says  fp.  155)  : 
‘ ‘ The  peculiarity,  in  the  case  of  contributory  negligence,  is  that 
it  proceeds  on  the  assumption  that  both  plaintiff  and  defend- 
ant have  been  guilty  of  some  breach  of  duty;  and  the  inquiry 
is  limited  to  which  of  the  two,  by  exercising  ordinary  care,  had 
the  last  opportunity  of  preventing  the  occurrence.  In  a case  of 
ordinary  negligence,  the  inquiry  is,  whether  the  defendant  is 
guilty  of  want  of  ordinary  care,  and,  if  so,  whether,  after  his 
neglect,  any  other  agency  whatever  has  or  might  have  diverted 
the  course  of  the  operations.  The  conclusion  is,  that  contribu- 
tory negligence  is  no  more  than  a case  of  negligence,  not  depend- 
ent on  any  different  rule  of  law,  though  presupposing  the  limi- 
tation of  the  issue  of  negligence  to  an  inquiry  as  to  which  of  two 
persons  its  final  impulsion  should  be  imputed.” 

Mere  negligence  or  want  of  ordinary  care  or  caution  will 
not  disentitle  a plaintiff  to  recover,  unless  it  is  such  that,  but  for 
that  negligence  or  want  of  ordinary  care  or  caution,  the  mis- 
fortune could  not  have  happened:  Beven,  p.  152. 

Counsel  for  the  appellant  cited  and  relied  on  Lake  Eric  and 
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Western  R.W.  Co.  v.  Craig,  73  Fed.  Repr.  642,  as  authority  for 
the  proposition  that,  unless  it  is  found  that  the  injury  which  the 
deceased  met  with  was  one  that  he  ought  reasonably  to  have 
contemplated  as  a possible  result  of  his  entering  between  the 
moving  cars,  his  negligence  in  so  entering  could  not  be  said  to 
be  the  proximate  cause  of  his  injury  and,  therefore,  contri- 
butory negligence  disentitling  the  appellant  to  recover. 

That  proposition  is  supported  by  the  case  cited,  but  is  not 
in  accordance  with  our  law.  As  I have  pointed  out,  when  once 
negligence  is  established,  the  question  of  the  deceased’s  view  of 
the  possibilities  of  his  act  is  immaterial,  and  to  his  negligent  act 
all  the  consequences  which  are  the  direct  and  natural  outcome  of 
it  are  to  be  attributed,  whether  the  injury  is  a consequence  that 
was  foreseen  or  not:  Halsbury’s  Laws  of  England,  vol.  21,  para. 


648. 


Thus  far  I have  dealt  with  the  case  as  if  the  deceased ’s  act  of 
entering  between  the  moving  cars  was  but  a negligent  act ; and, 
as  I am  of  opinion  that  upon  that  hypothesis  the  appellant’s 
case  fails,  it  is  unnecessary  to  consider  whether  his  so  entering, 
in  contravention  of  the  rule,  and  bringing  himself  into  a situ- 
ation where  he  had  no  right  to  be  and  the  respondent  had  no 
right  to  expect  him  to  be,  was  not  the  proximate  cause  of  the 
accident,  as  to  which  see  Grand  Trunk  R.W.  Co.  v.  Birkett 
(1904),  35  S.C.R.  296. 

I would  dismiss  the  appeal  with  costs. 


Maclauen  and  Hodgins,  JJ.A.,  agreed. 
Magee,  J.A.,  agreed  in  the  result. 


Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Whitney  v.  Small. 

Partnership — Death  of  Partner — Implied  Continuance  of  Partnership  ivith 
Personal  Representatives— Partnership  to  Continue  till  Termination  of 
Leases. 

Two  lessees  of  several  theatres  entered  into  an  agreement  by  which  each  gave 
to  the  other  an  undivided  half  interest  in  each  lease  held  by  him  and  in 
the  profits  and  emoluments  thereof,  and  it  was  provided  that  the  agree- 
ment should  remain  in  force  till  the  expiration  of  these  leases  and  of  any 
and  all  renewals  thereof.  The  agreement  also  contained  a provision  that 
it  should  be  binding  upon  the  “heirs,  executors,  or  assigns”  of  the  parties, 
as  though  they  had  been  specially  mentioned  in  it:  — 

Held,  that  upon  the  death  of  one  of  the  partners  the  partnership  came  to  an 
end,  and  did  not  remain  in  force  between  the  surviving  partner  and  the 
representatives  of'  the  deceased  partner  till  the  termination  of  the  leases. 
The  provision  that  the  agreement  was  to  remain  in  force  till  the  termination 
of  the  leases  had  no  greater  effect  than  if  the  date  at  which  the  leases 
expired  had  been  stated  in  the  agreement;  and,  therefore,  the  general 
rule  that,  in  the  absence  of  special  provision,  the  death  of  a partner  puts 
an  end  to  a partnership,  even  though  the  term  provided  for  has  not 
expired,  became  applicable. 

The  provision  that  the  agreement  should  be  binding  upon  the  heirs,  execu- 
tors, or  assigns  of  the  parties  was  not  equivalent  to  an  agreement  that  the 
partnership  should  not  be  dissolved  by  death,  but  was  merely  a loose  way 
of  avoiding  the  necessity  of  repeating  these  words  after  the  name  of  each 
contracting  party  whenever  it  occurred  in  the  document. 

Judgment  of  Britton,  J.,  reversed. 

Motion  by  the  plaintiff  for  judgment  on  the  statement  of 
claim,  the  statement  of  defence  having  been  struck  out,  in  an 
action  to  establish  a partnership  and  for  an  account. 


October  23,  1913.  The  motion  was  heard  by  Britton,  J.,  in 
the  Weekly  Court,  at  Toronto. 

G.  F.  Shepley,  K.C.,  and  G.  W.  Mason,  for  the  plaintiff, 

J.  H.  Moss,  K.C.,  for  the  defendant. 

October  24,  1913.  Britton,  J. : — The  action  is  brought  for  a 
declaration  that  under  and  by  virtue  of  a certain  agreement 
between  Clark  J.  Whitney  and  the  defendant,  the  said  C.  J. 
Whitney  in  his  lifetime  was  and  his  estate  is  a partner  with  the 
defendant  in  the  operation  and  control  of  certain  theatres  and 
theatrical  enterprises,  and  for  an  account. 

The  statement  of  claim  sets  out  in  full  the  agreement  made 
on  the  30th  March,  1901,  between  the  defendant  and  C.  J. 


1913 
Oct.  24. 

1914 
April  6. 
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Whitney.  It  states  that  Whitney  was  the  sole  lessee  of  the 
Grand  Opera  House,  Hamilton,  and  the  defendant  was  the  sole 
lessee  of  the  Grand  Opera  House,  London,  and  of  the  Russell 
Theatre,  Ottawa.  It  appears  from  the  operative  part  of  the 
agreement  that  the  defendant  may  not  have  had  a lease  of  the 
Russell  Theatre.  The  defendant  got  by  the  agreement  an  un- 
divided one-half  interest  in  the  Opera  House,  Hamilton,  to- 
gether with  its  '‘profits  and  emoluments,”  and  Whitney  got  an 
undivided  one-half  interest  in  the  lease  of  the  Opera  House, 
London,  together  with  its  "profits  and  emoluments.”  Each 
party  was  to  assume,  and  apparently  did  assume,  an  equal  one- 
half  of  risk  under  each  of  these  leases. 

The  defendant  further  agreed  to  divide  equally  with  the 
said  Whitney  the  defendant’s  share  of  the  profits  of  the  Rus- 
sell Theatre,  Ottawa.  The  defendant  agreed  to  use  his  best 
efforts  to  acquire  the  lease  of  the  then  contemplated  new  Opera 
House  at  Kingston,  and,  if  successful,  to  give  to  the  said  Whitney 
a one-half  interest  in  the  same.  The  agreement  was  to  extend 
until  the  expiration  of  the  then  existing  leases  of  the  mentioned 
theatres,  and  any  and  all  renewals  thereof.  The  agreement  fur- 
ther provided  that  it  should  be  binding  upon  the  heirs,  execu- 
tors, or  assigns  of  the  parties  as  if  they  had  been  specially  men- 
tioned. 

I am  of  opinion  that  the  agreement  contains  what  is  equiva- 
lent to  an  express  stipulation  that  the  partnership  shall  not  be 
dissolved  by  the  death  of  either,  if, such  death  should  occur  be- 
fore the  termination  of  the  leases,  but  that  it  shall  continue  un- 
til such  expiration  or  sooner  determination  of  the  leases  exist- 
ing at  the  date  of  the  agreement.  The  defendant  got  the  pro- 
fits from  the  property  of  the  deceased  Whitney,  and  must  ac- 
count for  these.  The  defendant  in  this  action  is  in  the  position 
of  one  who  has  failed  to  deliver  a statement  of  defence.  He 
itiust  be  deemed  to  admit  all  the  statements  of  fact  set  forth 
in  the  statement  of  claim.  See  Rule  354.  This  is  a matter  only 
between  the  parties.  No  question  arises  as  to  the  authority  of 
one  to  bind  the  other.  No  question  of  authority  of  administra- 
tor to  deal  with  the  property.  The  defendant  was  in  possession 


XXXI.] 


ONTAEIO  LAW  EEPORTS. 


193 


of  what  was  the  property  of  his  partner,  and  he  is  bound  to  ac- 
count for  it  all  on  the  basis  of  the  agreement.  It  is  simply  a 
question  of  asking  the  defendant  to  fulfil  his  contract.  The 
plaintiff  is  entitled  as  representing  the  deceased  partner  to  ask 
for  that. 

There  will  be  judgment  for  the  plaintiff  as  follows; — 

(1)  A declaration  that,  under  and  by  virtue  of  the  said 
agreement,  Clark  J.  Whitney  in  his  lifetime  was  and  his  estate 
is  a partner  with  the  defendant  in  the  operation  and  manage- 
ment of  the  opera  houses,  theatres,  theatrical  enterprises,  and 
booking  percentages  in  the  agreement  in  the  plaintiff’s  state- 
ment of  claim  mentioned,  under  any  lease,  agreement,  or  ar- 
rangement existing  at  the  date  of  the  said  agreement  or  there- 
after made  in  pursuance  thereof,  whether  by  renewal  of  any 
lease,  or  new  lease  within  the  terms  of  such  agreement,  and  that 
the  said  C.  J.  Whitney  was  and  the  plaintiff  is  entitled  to  one- 
half  of  all  earnings  and  profits  derived  and  to  be  derived  there- 
from. 

(2)  An  order  of  reference  to  the  Master  in  Ordinary  to  take 
an  account  of  the  profits  and  earnings  of  the  said  opera  houses 
and  theatres,  theatrical  enterprises,  booking  percentages  and 
fees,  from  the  commencement  of  the  theatrical  season  of  1901-02. 

(3)  Payment  by  the  defendant  of  the  amount  which  may  be 
found  due  upon  the  taking  of  the  said  account. 

The  Master  shall  report  his  findings. 

Costs  and  further  directions  reserved. 

The  defendant  appealed  from  the  judgment  of  Britton,  J. 

February  24  and  25.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

J.  H.  Moss,  K.C.,  for  the  appellant.  There  was  a partner- 
ship, and  there  must  be  an  account  of  the  partnership  assets  and 
profits,  but  the  partnership  was  ended  in  law  by  the  death  of 
Whitney  on  the  21st  March,  1903.  A partnership  is  determined 
by  the  death  of  a partner:  Baird’s  Case  (1870),  L.E.  5 Ch.  725; 
even  though  it  is  for  an  expressed  period  of  time:  Cosgrave 
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Brewing  and  Malting  Co.  v.  Starrs  (1885),  11  A.R.  156;  Starrs 
V.  Cosgrave  Brewing  and  Malting  Co.  (1886),  12  S.C.R.  571, 
578;  Gillespie  v.  Hamilton  (1818),  3 Madd.  251,  254;  Hals- 
biiry’s  Laws  of  England,  vol.  22,  p.  86,  para  168;  Nerot  v. 
Burnand  (1827),  4 Russ.  247.  In  the  agreement  ‘‘heirs,  exe- 
cutors, or  assigns”  are  named,  but  not  administrators.  See 
Williams  on  Executors,  9th  ed.,  pp.  552,  553,  556;  Holland  v. 
King  (1848)  6 C.B.  727.  Even  if  there  is  an  agreement  that 
executors  or  administrators  shall  take  the  place  of  a partner, 
that  is  only  an  option : Lancaster  v.  Allsup  (1887),  57  L.T.R.  53 ; 
Downs  V.  Collins  (1848),  6 Hare  418.  The  agreement  could 
not  be  binding  even  on  heirs,  executors,  and  assigns.  Small 
is  manager,  and  that  office  could  not  pass  to  his  representa- 
tive. 

C.  A.  Moss,  on  the  same  side.  The  Court  cannot  act  on  a 
bare  conjecture  as  to  the  probable  intention  of  the  parties; 
there  must  be  distinct  and  positive  authority  to  the  executor  to 
carry  on  a business  with  the  property  of  the  testator.  See 
Frank  v.  Beswick  (1878),  44  U.C.R.  1;  Lovell  v.  Gibson  (1872), 
19  Gr.  280;  Burnet  v.  Hope  (1885),  9 O.R.  10.  As  to  the  pro- 
per interpretation  of  the  contract,  see  Stewart  v.  Robinson 
(1889),  115  N.Y.  328;  Crawshay  v.  Maule  (1818),  1 Swanst. 
495,  507;  Holme  v.  Hammond  (1872),  L.R.  7 Ex.  218;  Hick  v. 
Raymond  cO  Reid,  [1893]  A.C.  22,  at  p.  32;  Nosotti  v.  Auerbach 
(1898-9),  15  Times  L.R.  41,  140. 

G.  F.  Shepley,  K.C.,  for  the  plaintiff,  the  respondent.  The 
administrator  is  in  fact  executor  substituted  for  the  widow,  who 
died,  and  is  clothed  with  probate.  The  letters  of  administration 
refer  back  when  it  is  for  the  benefit  of  the  estate.  See  Foster  v. 
Bates  (1843),  12  M.  & W.  226;  Tharpe  v.  Stallwood  (1843),  5 
M.  G.  760;  Barnett  v.  Earl  of  Guildford  (1855),  11  Ex.  19; 
In  the  Goods  of  Pryse,  [3904]  P.  301;  Beard  v.  Ketchum  (1848- 
52),  5 U.C.R.  114,  120,  6 U.C.R.  470,  8 U.C.R.  523.  If  the  as- 
sets are  taken  by  the  surviving  partner,  he  is  bound  by  the 
agreement  so  long  as  he  continues  the  business  and  does  not 
wind  it  up,  and  is  bound  to  account  and  to  continue  account- 
ing. Upon  the  reading  of  the  agreement,  it  is  evident  that  the 
partnership  was  to  continue  after  the  death  of  a partner. 
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G.  W.  Mason,  on  the  same  side,  referred  to  Clegg  v.  Fishwick 
(1849),  1 Macn.  & G.  294;  Caddick  v.  Skidmore  (1857),  2 DeG. 

& J.  52;  Feather stonhaugh  v.  Fenwick  (1811),  17  Yes.  298; 
Clegg  v.  Edmondson  (1857),  2 DeG.  M.  & G.  787. 

J.  H.  Moss,  in  reply. 

April  6.  Meredith,  C.J.O.  : — This  is  an  appeal  by  the  de- 
fendant from  the  judgment  dated  the  24th  October,  1913, 
which  was  pronounced  by  Britton,  J.,  on  a motion  by  the  re- 
spondent for  judgment  on  the  pleadings  made  on  the  previous 
day. 

The  action  is  brought  to  obtain  a declaration  that,  under  an 
agreement  which  is  set  out  in  full  in  the  statement  of  claim, 
and  was  made  on  the  30th  March,  1901,  between  C.  J.  Whitney, 
the  administrator  of  whose  estate  the  respondent  is,  and  the 
appellant,  Whitney  was,  and  his  estate  is,  a partner  with  the 
appellant  ‘ ^ in  the  operation,  control,  and  management  of  the 
theatres,  theatrical  enterprises,  booking  percentages,  fees,  etc., 
as  in  the  agreement  mentioned,  under  any  lease,  agreement,  or 
arrangement  then  existing  or  thereafter  made  and  any  renewal 
or  renewals  thereof,  and  as  such  partner  was  and  is  entitled  to 
one-half  of  all  earnings  and  profits  derived  and  to  be  derived 
therefrom,”  and  for  an  account  of  these  earnings  and  profits 
from  the  commencement  of  the  theatrical  season  1901-2. 

A statement  of  defence  was  delivered,  but  it  was  afterwards 
struck  out. 

By  the  judgment  in  appeal  a declaration  is  made  in  terms  of 
the  respondent’s  claim,  a reference  to  the  Master  in  Ordinary  to 
take  an  account  of  the  earnings  and  profits  from  the  commence- 
ment of  the  theatrical  season  1901-2  down  to  the  date  of  the 
judgment  and  report  is  directed,  and  further  directions  and 
costs  are  reserved  until  after  the  report. 

The  agreement  upon  which  the  action  is  based  is  as  fol- 
lows : — • 

''Toronto,  Canada,  March  30,  1901. 

"This  agreement,  made  this  30th  day  of  March,  A.D.  1901, 
between  Clark  J.  Whitney  of  Detroit,  Michigan,  and  Ambrose 


195 

App.  Div, 
1914 

Whitney 

V. 

Small. 


196 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1914 

Whitney 

V. 

Small. 

Meredith, 

C.J.O. 


J.  Small,  of  Toronto,  Canada,  witnesseth : said  Whitney  being 
sole  lessee  of  the  property  known  as  the  Grand  Opera  House, 
Hamilton,  Ontario,  and  said  Small  being  sole  lessee  of  the  New 
Grand  Opera  House,  London,  Ontario,  and  the  Russell  Theatre, 
Ottawa,  Ontario,  it  is  hereby  mutually  agreed  as  follows : — 

‘‘That  the  said  Whitney  does  hereby  agree  to  give  said 
Small  an  undivided  one-half  interest  in  the  lease  of  -the  said 
Grand  Opera  House,  Hamilton,  Ontario,  together  with  its  pro- 
fits and  emoluments,  in  consideration  of  which  the  said  Small 
does  hereby  agree  to  give  said  Whitney  an  undivided  one-half 
interest  in  the  lease  of  the  said  New  Grand  Opera  House,  Lon- 
don, Ontario,  together  with  its  profits  and  emoluments,  it  being 
understood  and  agreed  that  both  parties  hereto  are  to  assume 
an  equal  one-half  risk  under  dach  of  the  above-mentioned 
leases. 

“Said  Small  further  agrees  to  equally  divide  with  said 
Whitney  his  share  of  the  profits  of  the  Russell  Theatre,  Ottawa, 
Ontario,  and  to  use  his  best  efforts  to  acquire  the  lease  of  the 
contemplated  New  Grand  Opera  House  at  Kingston,  Ontario, 
and,  if  successful,  to  give  said  Whitney  a one-half  interest  in 
same. 

“That  this  agreement  shall  extend  from  the  commencement 
of  the  theatrical  season  of  1901-02,  beginning  about  August  or 
September,  1901,  to  the  expiration  of  the  present  leases  of  the 
above-mentioned  theatres  and  any  and  all  renewals  thereof. 

“That  neither  of  the  parties  hereto  shall  assume  control  of 
0]*  become  connected  with  any  other  theatrical  enterprise  in  the 
cities  of  Ottawa,  Hamilton,  London,  or  Kingston;  or  book  at- 
tractions for  any  theatre  in  the  cities  of  St.  Thomas,  St.  Cath- 
arines, Chatham,  Woodstock,  Guelph,  Galt,  Stratford,  Brant- 
ford, Belleville,  or  any  other  city  in  the  Province  of  Ontario 
excepting  Toronto,  except  with  the  distinct  understanding  that 
the  profits  of  such  additional  interests,  including  all  booking 
])ercentages  or*  booking  fees,  shall  be  merged  into  the  funds  of 
Hamilton  and  London  and  divided  equally,  viz.,  fifty  per  cent 
(50%)  to  C.  J.  Whitney  and  fifty  per  cent  (50%)  to  A.  J. 
Small. 
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‘‘Said  Small  to  do  the  booking  and  look  after  the  general 
management  of  the  theatres  and  to  see  that  true  and  accurate  ac- 
counts are  kept  and  rendered  said  Whitney. 

“Profits  to  be  divided  at  the  end  of  each  season. 

“And  the  parties  hereto  further  agree  that  this  agreement 
shall  be  binding  upon  their  heirs,  executors,  or  assigns  as  though 
they  had  been  specially  mentioned  herein. 

“In  witness  whereof  the  parties  hereto  have  set  their  hands 
and  seals  on  the  day  and  year  first  above  written.” 

Whitney  died  on  the  21st  March,  1903,  and  the  respondent 
was  appointed  administrator  of  his  estate  on  the  17th  June, 
1907. 

The  view  of  my  brother  Britton  was  that  the  agreement 
“contains  what  is  equivalent  to  an  express  stipulation  that  the 
partnership  shall  not  be  dissolved  by  the  death  of  either,  if 
such  death  should  occur  before  the  termination  of  the  leases, 
but  that  it  shall  continue  until  such  expiration  or  sooner  de- 
termination of  The  leases  existing  at  the  date  of  the  agreement.  ’ ’ 

The  learned  Judge  quotes  the  provision  of  the  agreement 
that  it  shall  be  binding  upon  the  heirs,  executors,  and  assigns 
of  the  parties  as  if  they  had  been  specially  mentioned,  but  it  is 
impossible  to  say  whether  his  opinion  that  “the  agreement  con- 
tains what  is  equivalent  to  an  express  stipulation  that  the  part- 
nership should  not  be  dissolved  by  the  death  of  either  ” is  based 
upon  this  provision  or  upon  the  fact  that  the  agreement  pro- 
vides that  the  partnership  shall  continue  until  such  expiration 
or  sooner  determination  of  the  leases  existing  at  the  date  of 
the  agreement. 

I am,  with  respect,  of  opinion  that  the  conclusion  of  the 
learned  Judge  was  erroneous. 

The  fact  that  the  agreement  provides  that  the  partnership 
shall  continue  until  the  expiration  or  sooner  determination  of 
the  existing  leases  has  no  greater  eft'ect  than  if  the  date  at  which 
the  leases  expired  had  been  stated  in  the  agreement,  and  it 
had  been  provided  that  the  partnership  should  continue  until 
that  date;  and,  if  that  had  been  the  case,  it  is  clear  that  the 
ordinary  rule  is  that,  in  the  absence  of  an  agreement  to  the  con- 
trary, a partnership  is  dissolved  by  the  death  of  a partner. 
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Nor  has  the  provision  at  the  end  of  the  agreement  to  which 
I have  referred  the  effect  of  an  agreement  that  the  partnership 
shall  not  be  dissolved  by  the  death  of  either  of  the  partners  to 
it.  It  is  a provision  frequently  used,  sometimes  without  an  ap- 
preciation of  the  purpose  it  is  to  serve,  to  prevent  the  neces- 
sity of  inserting  the  words  ‘^his  heirs,  executors,  and  assigns” 
after  the  name  of  a contracting  party,  which  may  occur  many 
times  in  an  instrument. 

The  effect  of  the  death  of  a partner  is  thus  stated  in  Hals- 
bury’s  Laws  of  England,  vol.  22,  para.  168:  ‘‘Subject  to  any 
agreement  between  the  partners,  a partnership  is  dissolved  as 
regards  all  the  partners  by  the  death  of  any  partner.  Unless 
the  articles  otherwise  provide,  neither  the  surviving  partner 
nor  the  personal  representatives  of  a deceased  partner  are  en- 
titled or  bound  to  continue  a partnership,  though  the  term  there- 
of may  be  unexpired  at  the  time  of  the  death.” 

In  Gillespie  v.  Hamilton,  3 Madd.  251,  it  was  said  by  the 
Vice-Chancellor  that,  “although  the  partnership* is  entered  into 
for  a term  of  years,  it  is  previously  dissolved  by  the  death  of 
either  of  the  partners,  unless  there  be  express  stipulations  to 
the  contrary.”  See  also  Pearce  v.  Chamberlain  (1750),  2 Ves. 
Sr.  33. 

Being,  as  I am,  of  opinion  that  the  partnership  was  dis- 
solved by  the  death  of  Whitney,  I do  not  see  why  the  rights  of 
the  parties  cannot  be  worked  out  under  a judgment  so  declar- 
ing, and  directing  that  the  partnership  accounts  be  taken.  If, 
after  the  death  of  Whitney,  the  partnership  assets  were  em- 
ployed by  the  appellant  in  connection  with  any  of  the  theatres, 
theatrical  arrangements,  booking  percentages,  fees,  etc.,  men- 
tioned in  the  agreement,  that  will  be  a matter  for  consideration 
in  taking  the  partnership  accounts,  and  it  will  be  open  to  the 
Master  to  charge  the  appellant  with  what  he  is  properly  charge- 
able in  respect  of  these  matters,  and  a judgment  of  that  char- 
acter should  be  substituted  for  the  judgment  of  my  brother 
Britton. 

If  it  is  desired  by  the  respondent,  though  I do  not  think  it 
necessary  for  the  working  out  of  the  rights  of  the  parties,  the 
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judgment  may  provide  that  the  Master  shall,  at  the  request  of 
the  respondent,  report  specially  as  to  any  matter  in  respect  of 
which  it  is  contended  that  the  appellant  is  liable  to  account, 
but  the  Master  determines  otherwise. 

Further  directions  and  the  question  of  costs  will  be  reserved 
until  after  the  report,  and  the  costs  of  the  appeal  will  also  be 
reserved  to  be  dealt  with  on  the  hearing  as  further  directions. 
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Maclaren  and  Magee,  JJ.A.,  agreed. 


Hodgins,  J.A.  : — There  does  not  seem  to  be  any  way  to  as- 
certain, before  referring  the  accounts,  what  the  surviving  part- 
ner has  actually  done  since  the  death  of  Whitney.  The  respon- 
dent has  by  his  own  procedure  prevented  it,  and  I can  find  no 
practice  which  would  enable  this  Court  to  do  otherwise  than 
deal  with  the  judgment  as  it  stands.  Nor  is  it  possible  to  adopt 
any  hypothesis  and  then  construe  the  agreement  upon  the  basis 
thereof.  It  may  be  that  the  principle  of  McClean  v Kennard 
(1874),  L.R.  9 Ch.  336,  is  applicable,  and  that  the  accounts  as 
to  the  leases  and  booking  arrangements,  if  any,  may  be  gov- 
erned by  it. 

I reluctantly  agree  to  the  reference  proposed,  and  trust  that 
the  respondent  may  not  come  to  the  pass  reached  by  the  plaintiff 
in  Brown  v.  DeTastet  (1827),  4 Russ.  126,  as  related  by  the 
Solicitor-General  in  Docker  v.  Somes  (1834),  2 My.  & K.  655,  at 
p.  658. 


Appeal  alloiued. 
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Cowley  v.  Simpson. 


lAmitation  of  Actions — Limitations  Act — Possession  of  Land — Clearing 
— Feneing — Caretaker — Acknowledgment  of  Title  — Abandonment  of 
Possession — Evidence — Admission — Corroboration — Evidence  Act,  sec. 
12 — Evidence  as  to  Residence — Affirmative  Evidence — Negative  Evid- 
enee. 


The  defendants’  predecessor  in  title  ‘‘squatted”  in  1858  on  a lot  which 
was  a point  jutting  into  the  Ottawa  river.  , He  made  two  small  clear- 
ings, and  built  a small  house  and  stable  on  one  of  them.  He  attended 
to  the  lighting  of  a lamp  on  the  shore  for  navigation  purposes  and  car- 
ried on  a desultory  trade  in  liquor  and  raftsmen’s  poles.  There  was 
some  evidence  that  a rough  fence  had  been  built  by  him  at  the  base  of 
the  point  from  water  to  water.  With  the  exception  of  one  winter,  this 
squatter  lived  in  the  house  till  his  death  in  1891,  and  after  his  death 
the  house  was  occupied  by  his  adopted  daughter  and  her  devisee  till 
the  purchase  of  the  lot  by  one  of  the  defendants.  One  of  the  plaintiffs 
and  the  predecessor  of  the  other  purchased  the  lot  from  the  registered 
owner  in  1873,  during  the  winter  when  the  squatter  was  not  living  on 
the  lot.  The  surviving  purchaser  gave  evidence  that  it  was  the  squatter 
who  told  him  the  land  was  for  sale  and  that  he  did  not  intend  to  go 
back;  and  that  subsequently  he  did,  at  the  request  of  this  purchaser, 
agree  to  go  back  as  caretaker.  As  corroboration  of  this  agreement  an- 
other witness  stated  that  the  squatter  had  told  him  subsequently  that 
he  was  on  the  land  as  caretaker: — ■ 

Held,  ( 1 ) that  the  squatter’s  actual,  constant,  visible,  adverse  possession 
was  limited  to  the  two  small  cleared  portions  of  the  lot,  and  that  only 
as  to  these  did  the  statute  apply. 

Piper  V.  Stevenson  (1913),  28  O.L.P.  379,  considered  and  applied. 

( 2 ) That  the  agreement  to  hold  the  lot  as  caretaker  was  not  equivalent  to 
an  acknowledgment  of  the  true  owner’s  title,  but  made  a change  in  the 
relative  positions  of  the  parties,  and  therefore  was  effective,  though  not 
in  writing.  It  is  immaterial  whether  or  not  the  squatter  is  in  possession 
at  the  time  such  an  agreement  is  made. 

(3)  That  the  evidence  of  the  purchaser  as  to  this  agreement  was  suffi- 
ciently corroborated,  the  well-settled  rule  now  being  that  as  against  the 
deceased  person  complete  duplication  of  the  evidence  of  the  adverse 
party  is  not  essential,  but  merely  that  there  be  other  material  evidence 
sufficient  to  lead  to  the  conclusion  that  the  evidence  of  that  adverse 
party  is  true  or  probably  true. 

(4)  That  affirmative  evidence  as  to  the  place  of  residence  of  the  squatter 
at  the  time  tlie  agreement  was  made  was  to  be  preferred  to  the  negative 
evidence  of  witnesses  equally  honest  and  reliable  who  stated  that  he  was 
not  living  at  this  place  at  this  time. 

Judgment  of  Middleton,  J.,  affirming  that  of  the  Junior  Judge  of  the 
County  Court  of  the  County  of  Carleton,  affirmed. 

Appeal  by  the  defendants  from  the  report  of  the  Junior 
Judge  of  the  County  Court  of  the  County  of  Carleton,  dated 
the  30th  September,  1913,  made  upon  a reference  of  the  action  to 
him  for  trial. 
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The  plaintiffs,  claiming  to  be  the  owners  of  a lot  in  the  town- 
ship of  Fitzroy,  brought  this  action  for  a declaration  of  their 
ownership,  for  the  removal  of  a cloud  from  their  title,  for  an 
injunction  restraining  the  defendants  from  entering  upon  or 
otherwise  dealing  with  the  lot,  and  for  damages  for  trespass. 
The  question  for  trial  was,  whether  the  claim  of  the  plaintiffs 
was  barred  by  the  Limitations  Act,  and  the  finding  of  the  Ref- 
eree was  in  favour  of  the  plaintiffs. 

January  14.  The  appeal  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Ottawa. 

J.  E.  Thompson,  for  the  defendants. 

W.  J . Code,  for  the  plaintiffs. 

January  27.  Middleton,  J. : — Since  the  argument,  the  cross- 
examination  of  the  witness  Desormier,  upon  his  affidavit,  has  been 
put  in.  The  affidavit  and  cross-examination  of  this  witness  so 
completely  answer  the  evidence  now  sought  to  be  adduced  that 
a new  trial  upon  this  ground  is  out  of  the  question. 

This  is  a typical  instance  of  the  class  of  case  in  which  the 
well-known  rule  as  to  the  preference  to  be  given  to  affirmative 
evidence  can  safely  be  applied. 

The  witnesses  who  so  clearly  remember  the  residence  of  Lavan 
in  Arnprior  some  forty  years  ago  give  evidence  which  is  much  to 
be  preferred  to  the  evidence  of  others,  no  doubt  equally  honest 
and  reliable,  who  state  that  he  did  not  live  there  at  that  time. 
They  may  not  have  known  of  his  residence,  or,  more  probably, 
knowing  it  at  the  time,  have  forgotten.  , 

I see  no  reason  why  the  evidence  of  Murphy,  as  to  the  ar- 
rangement he  claims  to  have  made  with  Lavan,  should  not  be  ac- 
cepted. The  Referee  has  accepted  it,  and  it  is  quite  consistent 
with  all  the  surrounding  circumstances,  and  the  probabilities  of 
the  case.  If  it  is  accepted,  then  Lavan  became  caretaker  for  the 
true  owners,  his  possession  was  their  possession,  and  he  did  not 
acquire  possessory  title. 

Two  matters  were  forcibly  presented  by  Mr.  Thompson  in  his 
very  careful  argument.  First,  he  says  that  this  is  at  most  an 
acknowledgment  of  title;  and,  in  order  to  prevent  the  statute 


1914 

Cowley 

V. 

Simpson. 


14 — 31  O.L.R. 


202 


ONTARIO  LAW  REPORTS. 


[vOL. 


Middleton,  J. 


1914 

Cowley 

V. 

Simpson. 


running,  the  acknowledgment  must  be  in  writing.  The  defect 
in  this  is  that  the  agreement  made  is  not  relied  upon  as  an  ac- 
knowledgment. If  the  agreement  was  made,  then  Lavan  had  no 
possession  which  would  avail  him  under  the  statute.  The  pos- 
session was  changed.  I think,  further,  that  the  evidence  shews 
that  Lavan  was  out  of  possession  at  the  time  of  the  making  of  the 
arrangement,  and  only  resumed  possession  in  his  capacity  of 
caretaker. 

The  other  question  is,  whether  the  evidence  of  Murphy,  an 
opposite  party,  is  sufficiently  corroborated.  I think  it  is,  by  the 
evidence  of  the  witness  Sheriff.  He  states  in  chief  that  Lavan 
said  that  he  was  in  possession  of  the  land  as  agent  for  Cowley 
and  Murphy;  and,  while  it  is  true  that  in  cross-examination  he 
does  not  repeat  this  expression,  he  does  say  that  Lavan  stated 
that  the  land  was  Cowley  and  Murphy’s,  and  he  also  states  that 
he  would  report  the  cutting  of  the  posts  to  them.  Taking  his 
evidence  as  a whole,  and  in  view  of  the  fact  that  on  cross-examin- 
ation his  attention  was  not  drawn  to  this  point,  I think  the  Judge 
was  well  warranted  in  finding  that  the  story  told  by  Murphy  was 
sufficiently  corroborated. 

The  appeal  fails  and  must  be  dismissed  with  costs. 


The  defendants  appealed  from  the  order  of  Middleton,  J. 

March  20.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
LAREN,  Magee,  and  Hodgins,  JJ.A. 

J.  E.  Tho7npson,  for  the  appellants,  referred  to  Doe  Perry  v. 
Henderson  (1847),  3 U.C.R.  486;  Halsbury’s  Laws  of  Eng- 
land, vol.  19,  p.  125,  sec.  235.  Abandonment  of  possession  in- 
volves an  intention  to  abandon,  and  here  there  was  no  such  in- 
tention. Reference  was  also  made  to  McCoiiagliy  v.  Denmark 
(1880),  4 S.C.R.  609;  Slieplierdson  v.  McCullough  (1882),  46 
U.C.R.  573;  Harris  v.  Mudie  (1882),  7 A.R.  414;  Dominion  Im- 
provement and  Development  Co.  v.  Daily  (1911),  24  O.L.R.  115. 

W.  J.  Code,  for  the  plaintiffs,  the  respondents,  argued  that 
the  decision  of  the  Referee,  who  believed  the  testimony  of  the 
plaintiffs’  witnesses,  should  be  adopted  by  this  Court.  He  re- 
ferred to  Heward  v.  O^Donolioe  (1891),  19  S.C.R.  341. 

Thompson,  in  reply. 
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April  6.  Meredith,  C.J.O.  : — This  is  an  appeal  by  the  de- 
fendants from  an  order  of  Middleton,  J.,  dated  the  27th  Janu- 
ary, 1914,  affirming  the  report  of  the  Junior  Judge  of  the  County 
Court  of  the  County  of  Carleton,  dated  the  30th  September,  1913, 
under  a reference  of  the  action  for  trial  made  by  the  Chancellor 
when  the  action  came  on  for  trial  before  him  at  Ottawa  on  the 
10th  June,  1913. 

The  action  is  brought  by  the  respondents,  who  claim  to  be  the 
owners  of  lot  lettered  ‘ ^ P ” in  the  front  on  the  Ottawa  river,  but- 
ting on  the  6th  and  7th  concessions  of  the  township  of  Fitzroy,  in 
the  county  of  Carleton,  for  a declaration  that  they  are  the 
owners  in  fee  simple  of  the  lot,  except  the  ^^Lavan  house”  and 
land  actually  covered  thereby;  and  that  a deed  dated  the  24th 
November,  1908,  from  the  appellant  Campbell  to  the  appellant 
Simpson  purporting  to  convey  the  lot,  except  a part  of  it  of  two 
acres,  upon  which  the  Lavan  house  is  erected,  is  a cloud  on  the 
respondents’  title,  and  for  an  order  that  it  be  delivered  up  to 
be  cancelled,  '‘and  removing  the  same”  from  the  respondents’ 
title  to  the  lot,  and  an  injunction  restraining  the  appellants  from 
entering  upon  or  otherwise  dealing  with  the  lot,  and  damages  for 
trespass. 

The  appellants,  by  their  statement  of  defence,  deny  the  title 
of  the  respondents,  and  plead  the  Limitations  Act  in  bar  of  their 
claim. 

The  paper  title  of  the  respondents  is  not  disputed,  and  the 
sole  question  for  decision  is  as  to  whether  the  Limitations  Act 
bars  their  claim. 

The  learned  Junior  Judge  found  in  favour  of  the  respondents, 
and  on  appeal  his  finding  was  affirmed  by  my  brother  Middleton. 

Lot  "F”  and  lots  Nos.  25,  26,  and  27  in  the  5th  concession,  and 
the  south-west  half  of  lot  number  25  and  lots  numbers  26  and 
27  in  the  6th  concession,  of  the  township  of  Fitzroy,  belonged  at 
one  time  to  the  ' ' Morris  family,  ’ ’ and  were  purchased  from  them 
in  1873  by  the  respondent  Murphy  and  Daniel  Cowley;  lot  "F” 
is  a promontory  jutting  out  into  the  Ottawa  river,  surrounded 
by  water  on  all  sides  except  the  south,  on  which  side  it  adjoins 
lot  number  27  in  the  6th  and  7th  concessions. 
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Some  time  about  the  year  1858,  Francis  Lavan  ‘‘squatted’^ 
on  lot  ‘‘F.”  His  occupation  appears  to  have  been  to  attend  to 
the  lighting  of  a lamp  on  the  shore  for  the  purpose  of  navigation, 
the  illicit  sale  of  liquor,  and  the  making  of  ‘dashing  poles,  picks, 
and  things  like  that,”  which  he  sold  to  the  lumber  men  who 
drove  lumber  down  the  river.  He  had  made  a small  clearing,  on 
which  he  built  a house,  a barn  and  a stable,  which  were,  judging 
from  the  evidence  and  the  price  at  which  the  lot  was  sold  to  a 
man  named  Campbell,  of  small  account.  The  clearing,  it  is  said, 
was  farmed  by  Lavan,  but  the  farming  must  have  been  also  of 
not  much  account,  as  lot  “F”  was  “mostly  rock.”  There  was 
also  a small  clearing  near  a light-house  which  was  subsequently 
built  on  the  lot  by  the  Government. 

There  was  evidence  that  Lavan  built  a fence  across  the  lot 
from  water  to  water  near  the  line  between  lot  5 and  lot  27. 
According  to  one  of  the  witnesses,  this  fence  was  “not  very 
much;”  and,  if  it  existed,  it  was  doubtless,  as  the  Junior  Judge 
found,  intended  to  keep  the  cattle  and  a horse  of  Lavan  from 
straying.  The  evidence  of  the  existence  and  location  of  this 
fence  was  not  very  satisfactory,  and  there  was  evidence  that 
pointed  to  the  conclusion  that,  if  it  existed,  it  did  not  run  the 
whole  way  across  the  lot. 

Lavan  continued  to  live  on  the  lot,  except  in  the  winter  of 
1873-4,  when  he  and  his  wife  lived  in  Arnprior,  until  his  death, 
which  occurred  in  the  year  1891.  His  wife  predeceased  him  in 
the  previous  year.  An  adopted  daughter,  Lucinda  Bruyere,  and 
her  two  daughters,  lived  with  Lavan  and  continued  to  reside  in 
the  house  on  the  lot  until  1898,  when  she  died.  After  her  death, 
her  two  daughters  continued  to  live  in  the  house  until  the  appel- 
lant Campbell  bought  the  lot  for  $150  on  the  30th  September, 
1908,  from  Mary  Frances,  one  of  the  daughters,  to  whom  her 
mother  had  devised  it  by  her  will. 

No  change  in  the  conditions  I have  mentioned  appears  to  have 
occurred  during  all  these  years,  except  that  the  house  was  burned 
and  rebuilt  and  an  addition  was  made  to  it. 

According  to  Murphy's  testimony,  it  appeared  that  it  was 
from  Lavan  that  he  got  the  information  that  the  Morris  land 
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was  for  sale ; that,  after  the  purchase,  he  asked  Lavan  if  he  ^PP- 

wished  to  go  back  on  the  land  in  the  spring,  and  Lavan  replied 

that  he  had  been  there  long  enough ; that  in  the  fall  of  the  same  Cowley 

V. 

year  Lavan  came  back  to  him  and  said : “I  think  I will  go,  if  you  Simpson. 
are  willing  to  let  me  go ; it  will  pay  you  well  to  let  me  go.  In  MeredahTc.j.o. 
winter  the  farmers  from  Fitzroy  take  a short  cut  down  the  ice, 
and  they  generally  load  up  their  sleighs  with  cedar  and  other 
stuff  off  this  property.  ...  If  you  will  permit  me  to  go  there 
I will  be  your  guardian;”  and  that  this  was  assented  to  by 
Murphy,  and  that  during  Lavan ’s  lifetime  he  was  in  such  occu- 
pation of  the  lot  as  he  had  as  guardian  or  caretaker  for  Murphy 
and  Cowley. 

Apart  from  the  question  as  to  whether  Lavan ’s  occupation 
was  that  of  caretaker,  and  assuming  that  it  was  not,  I am  of 
opinion  that,  except  of  the  two  small  clearings  I have  spoken  of, 
there  was  no  possession  of  the  lot  by  Lavan  or  those  claiming 
under  him  sufficient  to  bar  the  right  of  the  owners  of  the  lot. 

Lavan,  if  he  was  not  caretaker,  was  admittedly  a trespasser,  and 
he  and  those  who  claim  under  him  cannot  claim  the  benefit  of  the 
Limitations  Act  except  as  to  the  land  of  which  they  have  been  in 
actual  occupation. 

The  latest  case  bearing  upon  the  question  of  the  nature  and 
extent  of  the  possession  by  a trespasser  which  will  bar  the  right 
of  the  owner  is  Piper  v.  Stevenson  (1913),  28  O.L.E.  379.  It 
had  been  held  in  Coffin  v.  North  American  Land  Co.  (1891),  21 
O.E.  80,  that  in  the  case  of  a trespasser  who  had  enclosed  the 
land  by  a fence,  cropped  it  in  the  summer,  but  during  the  winter 
did  nothing  but  draw  some  loads  of  manure  upon  it,  his  posses- 
sion during  the  winter  was  not  actual,  constant,  nor  visible,  and 
that  ‘‘the  right  of  the  true  owner  would  attach  upon  each  occa- 
sion when  the  possession  became  thus  vacant,  and  the  operation 
of  the  Statute  of  Limitations  Avould  cease  until  actual  possession 
was  taken  in  the  spring  again  by  the  jilaintiff . ’ ’ 

This  view  was  dissented  from  in  Piper  v.  Stevenson,  and  it 
was  held  that  in  such  a case  the  true  owner  is  excluded  from  pos- 
session by  the  act  of  the  trespasser,  whose  acts  did  not  amount  to 
an  abandonment  of  possession,  but,  on  the  contrary,  the  imsses- 
sion  was  all  along  open,  obvious,  exclusive,  and  continuous. 
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Nothing  was  decided  in  that  case  which  is  opposed  to  the  well- 
recognised  rule  that  a trespasser  cannot  invoke  the  Statute  of 
Limitations  to  bar  the  right  of  the  true  owner  except  as  to  the 
land  of  which  there  has  been  pedal  possession  for  the  statutory 
period. 

In  Harris  y.  Mudie,  7 A.R.  414,  this  rule  was  applied,  and  it 
was  held  that  the  doctrine  of  constructive  possession  has  no 
application  in  the  case  of  a mere  trespasser  having  no  colour 
of  title,  and  he  acquires  title  under  the  Statute  of  Limitations 
only  to  such  land  as  he  has  had  actual  and  visible  possession  of 
by  fencing  or  cultivating  for  the  requisite  period. 

Applying  this  test  to  the  possession  of  Lavan  and  those  claim- 
ing under  him,  the  evidence  falls  far  short  of  establishing  such  a 
possession  of  any  part  of  the  lot  except  of  the  two  parcels  which 
were  cleared  and  fenced,  as  bars  the  right  of  the  respondents. 

I am  of  opinion  also  that  it  has  been  satisfactorily  established 
that  Lavan ’s  occupation  from  1873  was  in  the  character  of  care- 
taker. 

Murphy’s  testimony  as  to  the  arrangement  made  with  Lavan 
after  the  purchase  of  the  lot  from  the  Morris  family  was  believed 
by  the  Junior  Judge  and  by  my  brother  Middleton,  and  it  is  suffi- 
ciently corroborated  to  satisfy  the  provisions  of  sec.  12  of  the  Evi- 
dence Act,  by  the  testimony  of  Sheriff.  All  that  the  statute  re- 
quires is,  that  the  evidence  of  the  party  claiming  be  corroborated 
by  other  material  evidence,  and,  as  the  cases  establish,  what  this 
means  is,  that  there  shall  be  other  material  evidence  sufficient  to 
lead  to  the  conclusion  that  the  testimony  of  the  party  is  true  or 
probably  true.  It  is,  I think,  clear  from  Sheriff ’s  testimony  that 
Lavan,  in  telling  him  that  he  was  on  Cowley’s  and  Murphy’s 
land,  referred  to  lot  “F,”  and  that  he  thought  either  that  Sheriff 
was  on  the  lot  itself  or  that  the  island  on  which  Sheriff  actually 
was  formed  part  of  lot  ‘‘F,”  and  Lavan ’s  statement  that  he 
would  report  indicates  that  he  was  acting  in  the  discharge  of  his 
duties  as  caretaker. 

It  is  immaterial  whether  or  not,  when  the  arrangement  was 
made,  Lavan  had  abandoned  possession  of  the  lot.  In  Green- 
shields  V.  Bradford  (1881),  28  Gr.  299,  302,  the  Chancellor 
(Spragge),  dealing  with  a similar  question,  said:  ‘‘It  is  true 
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that  in  the  case  before  me  Bradford  was  not  put  into  possession 
as  caretaker  by  the  plaintiff,  or  his  agent;  but,  being  found  in 
possession  of  a small  parcel,  he  by  agreement  became  caretaker 
of  the  whole  lot.  It  was  not  a mere  acknowledgment  of  title 
(which  under  the  statute  must  be  in  writing),  but  a change  of 
the  relative  positions  of  the  parties,  by  an  agreement  which  it 
was  perfectly  competent  to  them  to  make.  By  that  agreement 
Bradford  became,  quoad  that  land,  the  servant  of  the  plaintiff ; 
and  his  possession  in  that  character  was  the  possession  of  the 
plaintiff,  and  this  would  be  so  whether  he  discharged  the  duties 
of  caretaker  or  not;  for  he  could  not  set  up  his  own  neglect  of 
duty  to  vary  the  position  which  his  relation  to  his  employer 
imposed ; and  it  would  be  immaterial  where,  in  what  locality,  this 
agreement  and  the  new  relation  of  the  parties  was  made.” 

See  also  Ryan  v.  Ryan  (1880-1),  4 A.R.  563,  5 S.C.R.  387. 

In  their  notice  of  motion  by  way  of  appeal  from  the  report  of 
the  Junior  Judge,  the  appellants  ask  for  a new  trial,  on  the 
ground  that  they  were  taken  by  surprise  by  the  evidence  of 
Murphy,  and  they  gave  notice  that  they  would  read  in  support 
of  the  motion  the  affidavits  of  David  Craig,  John  Lyon,  and 
Joseph  G-audette. 

These  affidavits  are  directed  to  contradicting  the  testimony 
of  Murphy  that  at  the  time  of  the  purchase  Lavan  was  living  in 
Arnprior.  They  were  answered  by  the  affidavit  of  Joseph  De- 
sormier,  who  was  cross-examined  upon  it.  His  testimony  cor- 
roborated that  of  Murphy  as  to  Lavan  and  his  wife  living  in  Arn- 
prior at  that  time.  My  brother  Middleton  accepted  Desormier’s 
affirmative  testimony  in  preference  to  the  negative  evidence  of 
the  other  three  deponents,  and  I see  no  reason  for  differing  from 
the  conclusion  of  my  learned  brother.  I may  remark  that  there 
is  no  mention  of  these  affidavits  or  of  the  cross-examination  of 
Desormier  having  been  read  on  the  motion,  but  it  is  clear  from 
the  reasons  for  judgment  that  they  were. 

The  result  of  these  findings  of  my  learned  brother  and  of  the 
Junior  Judge  is,  that  it  is  established  that,  when  the  arrange- 
ment as  to  Lavan  becoming  caretaker  was  made,  he  and  his  wife 
were  living  in  Arnprior,  but  the  findings  are,  for  the  reason  I 
have  already  given,  as  to  an  immaterial  matter. 
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Upon  the  whole,  I am  of  opinion  that  the  defence  fails  except 
as  to  the  two  small  clearings,  and  that  they  should  be  excepted 
in  the  declaration  of  the  respondents’  right,  and,  if  necessary, 
there  should  be  a reference  to  delimit  them,  and  I would  vary  the 
judgment  accordingly,  and,  with  that  variation,  affirm  it;  and 
the  appellants  should  pay  the  costs  of  the  appeal,  as  they  have 
failed  as  to  their  contention,  and  the  modification  of  the  judg- 
ment which  I would  make  was  not  asked  for. 


Maclaren  and  Magee,  JJ.A.,  concurred. 


Hodgins,  J.A.  : — The  corroborative  evidence  of  Sheriff, 
standing  by  itself,  is  indefinite  and  weak.  But  I do  not  think 
it  stands  quite  alone.  The  Rowans  speak  of  a contract  to  build 
the  wharf  on  lot  ‘‘F”  in  1883,  and  Nathaniel  Rowan,  called  for 
the  appellants,  says  that  Lavan  gave  them  the  wood  to  build  it 
“off  the  place  and  all  round.”  Lavan ’s  objection  to  their  taking 
wood  off  the  lot  was  in  1884,  when  in  cutting  on  lot  26  adjoining 
they  crossed  the  line.  Murphy  says  the  objection  was  that 
Lavan  did  not  want  them  round  his  house,  and  that  he  agreed  to 
stop  them  because  he  supposed  he  had  cut  all  the  wood  off  lot 
“F,  ” having  been  cutting  and  putting  wood  on  the  wharf  for 
years.  There  had  been  a wharf  built  by  Lavan  in  1871  for  the 
Steamboat  Navigation  Company,  from  which  he  forwarded  wood 
cut  for  the  company.  This  probably  explains  Murphy’s  evi- 
dence that  he  put  a wharf  there  and  had  wood  there  for  twenty 
years,  and  why  he  thought  there  was  no  wood  left  on  lot  “ F ” in 
1884.  Murphy  bought  in  1873,  and  says  that  Lavan  came  to  him 
some  years  after  that,  when  he  had  most  of  the  stuff  taken  out, 
and  agreed  to  pay  the  taxes  on  two  lots.  This  he  did,  according 
to  the  collector’s  evidence,  from  1881  to  1890.  Allowing  for  the 
uncertainty  of  human  memory,  this  makes  the  statement  of 
Sheriff  as  to  the  conversation  in  1888,  when  Lavan  said  he  was 
agent  for  Murphy  and  Cowley,  seem  probable,  and  corroborates 
the  statement  of  Murphy  that  he  was  there  as  caretaker,  paying 
the  taxes  as  the  equivalent  for  his  occupation. 

1,  therefore,  agree  with  tlie  judgment  of  my  Lord  the  Chief 
Justice  that  the  appeal  should  be  dismissed. 


Judgment  below  affirmed,  with  a variation. 
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Re  Laidlaw  and  Campbellford  Lake  Ontario  and  Western 

R.W.  Co. 


Arbitration  and  Atvard — Setting  aside  Aivard  on  Ground  of  Mistake — ■ 
Award  of  two  of  three  Arbitrators — Railway — Expropriation  of  Right 
of  Way — Compensation — View  of  Premises — Unsworn  Statement  by 
Owner  to  Arbitrators — Valuation  and  not  Arbitration. 

An  agreement  to  ascertain  the  compensation  for  lands  taken  by  a railway 
company  and  the  amount  of  consequent  damages  provided  that  these 
questions  should  be  referred  to  the  determination  of  three  “valuers,” 
the  decision  of  any  two  to  be  conclusive  and  without  appeal;  that  there 
should  be  no  costs ; that  each  party  should  pay  the  fees  of  his  own 
valuer  and  half  the  fees  of  the  third;  and  that  either  party  should  have 
the  right  to  have  a representative  present  at  any  meeting  of  the  valuers, 
but  that  failure  of  such  representative  to  attend  should  not  affect  the 
validity  of  the  decision.  The  valuers,  without  taking  any  oath,  met, 
pursuant  to  previous  appointment,  at  the  property;  heard  a statement 
by  the  owner  without  his  being  sworn  and  without  any  counsel  or  official 
being  present  on  behalf  of  the  railway  company;  and,  after  argument 
on  a subsequent  day  on  behalf  of  both  parties,  an  award  was  made  by 
two  of  the  valuers,  the  third  dissenting.  A motion  was  made  by  the 
railway  company  to  set  aside  the  award,  on  the  grounds  (among 
others)  of  the  reception  of  this  unsworn  statement  without  a repre- 
sentative of  the  railway  company  being  present,  and  of  mistake  of  the 
valuers  as  to  the  intended  mode  of  operation  of  the  railway.  One  of 
the  concurring  valuers  to  some  extent  admitted  that  he  might  have 
been  under  a misapprehension,  but  the  other  denied  that  there  had  been 
any  mistake:  — 

Held,  affirming  the  judgment  of  Boyd,  C.,  that  the  award  was  valid. 

Per  Curiam  : — The  principle  is  now  well  settled  that  to  justify  the  setting 
aside  of  an  award  by  a single  arbitrator,  on  the  ground  of  a mistake 
not  appearing  on  its  face,  the  arbitrator  must  admit  the  mistake  and 
desire  the  assistance  of  the  Court  to  rectify  it,  and  therefore  where 
there  is  an  award  by  two  of  three  arbitrators  the  logical  application  of 
this  well-settled  principle  requires  that  both  the  concurring  arbitrators 
should  admit  the  mistake  and  ask  the  Court’s  assistance.  Tliere  can  be 
no  relief  where  one  of  the  two  concurring  arbitrators  does  not  admit 
tliat  there  was  any  mistake,  and,  a fortiori,  not  where  he  expressly 
denies  that  there  was  any  mistake. 

Per  Boyd,  C.: — The  agreement  provided  for  a valuation,  not  a formal  arbi- 
tration, and  judicial  procedure  was  not  contemplated  or  necessary,  and 
either  the  company’s  valuer  was  to  be  deemed  its  representative  when 
the  owner’s  statement  was  made,  or,  if  not,  the  ])rovision  as  to  the  ab- 
sence of  a representative  was  sufficient  to  prevent  any  weight  being 
given  to  this  objection. 

7Vr  Meredith,  C.J.O.  : — The  agi-eement  was,  it  would  seem,  one  for  valua- 
tion; but,  even  if  the  i)roceedings  were  looked  upon  as  an  ai-bitration, 
the  validity  of  the  award  was  not  affected,  for  the  statement  of  the 
owner  was  really  made  as  the  basis  of  and  as  explanatory  of  the  nature 
of  his  claim,  and  was  no  different  from  a statement  of  counsel  in  similar 
circumstances. 

Per  HoDoms,  J.A.: — The  agreement  provided  for  a settlement  of  the  claim 
by  valuation,  which,  under  sec.  191  of  the  Dojuinion  Railway  Act.  R.S.C. 
1900,  ch.  37,  is  open  to  the  i)arties  instead  of  a formal  arbitration. 
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Motion  by  the  railway  company  to  set  aside  an  award  or 
decision  of  valuers  appointed  under  an  agreement  between  Laid- 
law and  the  railway  company  to  ascertain  the  amount  to  be  paid 
by  the  company  for  compensation  to  Laidlaw  for  land  taken  and 
damages  for  injury  to  land  not  taken  for  the  railway. 

December  17,  1913.  The  motion  was  heard  by  Boyd,  C.,  in 
the  Weekly  Court  at  Toronto. 

Angus  MacMurchy,  K.C.,  for  the  railway  company. 

M.  K.  Cowan,  K.C.,  and  E.  G.  Long,  for  Laidlaw. 


December  18,  1913.  Boyd,  C.  : — Laidlaw ’s  land  having  been 
intersected  by  the  Campbellford  Lake  Ontario  and  Western 
Railway,  and  certain  portions  being  required,  notice  of  expro- 
priation was  given  and  $1,200  offered  by  the  railway  company 
as  for  compensation  and  damages.  This  was  not  accepted,  and 
the  parties  agreed  on  the  12th  July,  1913,  that  these  questions 
be  referred  to  the  determination  of  Joseph  Hickson,  as  valuer 
appointed  by  the  company,  Nicholas  Garland,  appointed  on  be- 
half of  the  owner,  with  His  Honour  Judge  Morgan  as  third 
valuer.  The  decision  of  any  two  valuers  was  to  be  conclusive 
and  binding  without  appeal  and  without  costs.  Each  party  was 
to  pay  the  fees  of  his  own  valuer  and  half  the  fees  of  the  third. 
The  parties  covenant  that  the  decision  of  the  valuers  shall  be 
kept  and  observed  and  shall  be  binding  and  conclusive  upon 
both  and  shall  not  be  subject  to  appeal.  Then  follows  this 
clause:  ‘‘Either  party  shall  have  the  right  to  have  one  repre- 
sentative present,  if  desired,  at  any  meeting  of  the  valuers;  but 
failure  of  such  representative  to  attend,  whether  through  lack 
of  notice  or  otherwise,  shall  not  affect  the  validity  of  the  de- 
cision.” 

The  award  of  two  of  the  valuers,  dated  the  22nd  August, 
1913,  sets  forth:  “Having  called  the  parties  before  us,  at  all 
times  sitting  together,  and  having,  at  the  request  of  the  parties, 
viewed  the  land  and  premises  and  having  heard  the  arguments 
of  counsel  for  both  parties” — and  then  proceeds  to  declare  that 
$G,800  is  fixed  as  compensation  for  both  items. 
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On  the  9th  October,  the  motion  is  made  in  a summary  way 
to  ‘‘set  aside  the  award,”  on  the  ground,  first,  that  it  was  not 
made  on  the  basis  of  evidence  and  statements  presented  and 
facts  disclosed  upon  the  view  and  inspection  made.  That 
, ground  was  not  argued,  nor  was  it  arguable,  for  no  evidence  was 
taken,  and  the  parties  were  content  and  intended  that  the 
valuers  should  act  on  their  own  knowledge  and  experience  and 
have  the  most  ample  discretionary  powers — as  no  restrictions 
were  placed  upon  their  actions. 

The  second  ground  was,  that  the  amount  was  unreasonable 
and  exorbitant.  That  ground  is  equally  untenable,  and  was  not 
discussed. 

The  third  ground  is,  that  the  arbitrators  did  not  act  judi- 
cially, but  conferred  with  one  of  the  parties  in  the  absence  of 
the  other,  and  in  that  and  other  respects  were  guilty  of  miscon- 
duct sufficient  to  invalidate  the  award. 

The  sole  ground  of  alleged  misconduct  is,  that  the  view  was 
taken  on  the  premises  and  in  the  presence  of  Mr.  Laidlaw,  the 
owner. 

The  point  was  not  specifically  taken  that  the  Court  had  no 
jurisdiction  to  deal  summarily  with  the  motion  to  set  aside. 
But  it  seems  to  be  a formidable  objection,  as  the  parties  were 
free  to  make  their  own  agreement  as  to  how  the  amount  of  com- 
pensation was  to  be  attained,  and  had  the  right  to  agree  that 
tiiere  should  be  no  appeal.  This  motion  is  in  substance  an  ap- 
peal ; and  at  present  it  would  seem  to  me  that  there  are  exclud- 
ing words  which  oust  the  jurisdiction  of  the  Court.  See  per 
Hannen,  J.,  in  Jones  v.  8t.  John’s  College  (1870),  L.R.  6 Q.B. 
115,  at  p.  126. 


Boyd,  C. 
1913 
Re 

Laidlaw 
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But,  dealing  with  the  last  ground,  it  may  be  that  in  ordinary 
arbitrations,  where  evidence  is  to  be  taken  under  oath  in  the 
usual  way,  and  the  matters  of  fact  in  dispute  are  to  be  dealt  with 
judicially,  this  action  of  viewing  the  premises  with  only  one  of 
the  parties  present  might  amount  to  misconduct  so  that  the 
award  would  have  to  be  remitted  to  the  same  arbitrators  for 
further  consideration.  That  would  be  the  utmost  relief;  for 
actual  misconduct  there  is  none  in  the  present  case — nothing 
more  than  mere  inadvertence. 
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Boyd,  C. 


The  notice  of  motion  assumes  that  this  is  an  arbitration  and 
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caUs  the  referees  arbitrators;  but,  I think,  the  better  view  is, 
that  there  were  no  judicial  proceedings  properly  speaking  con- 
templated ; the  matter  was  left  to  the  sound  judgment  and  good 
sense  and  well-known  experience  of  the  three  who  are  called 
‘‘valuers’’  by  the  parties  themselves  in  the  document,  which  is 
drawn  by  a legal  hand. 

As  briefly  put  by  Lindley,  L.J.,  in  In  re  Carus-Wilson  and 
Greene  (1886),  18  Q.B.D.  7,  at  p.  10:  “It  is  a mere  matter  of 
flxing  the  price,  not  of  settling  a dispute.” 


Having  regard  to  the  decisions  in  Eads  y.  Williams  (1855), 
24  L.J.  Ch.  531,  533,  Bottomley  v.  Amhler  (1877),  38  L.T.N.S. 
545,  Re  Hammond  and  Waterton  Arbitration  (1890),  62  L.T.R. 
808,  and  Re  Langman  and  Martin  (1882),  46  U.C.R.  569,  I pre- 
fer to  treat  the  agreement  as  one  for  valuation  rather  than  as 
one  for  arbitration. 


There  is  greater  latitude  contemplated  on  the  part  of  valuers 
than  in  the  case  of  arbitrators.  In  this  very  case  there  appears 
to  be  a provision  made  against  such  an  objection  as  the  one  in 
hand.  The  three  valuers  went,  “on  the  request  of  the  par- 
ties,” in  the  most  natural  way,  to  the  place  of  inspection,  and 
there  met  and  had  intercourse  with  Mr.  Laidlaw.  In  truth  the 
railway  company  were  there  represented  by  the  valuer  Mr. 
Hickson,  who  was  to  be  paid  by  them,  and  it  was  not  thought 
needful  to  have  their  interests  better  protected.  If  another  re- 
presentative did  not  attend  or  was  not  notifled,  that,  as  the  last 
clause  quoted  of  the  agreement  provides,  was  not  to  “affect  the 
validity  of  the  decision.” 

Another  matter  was  urged,  which  is  not  in  the  notice  of 
motion,  but  it  ought  not  to  prevail.  It  is  said  that  the  valuation 
might  have  been  different  had  the  valuers  been  aware  of  the  fact 
that  an  interlocking  switch  had  been  ordered  by  the  Railway 
Board  to  be  established  by  the  railway  company  at  this  point. 
Tliat,  if  material,  was  a matter  known  to  the  railway  company, 
and  should  have  been  by  them  brought  before  the  valuers.  Fail- 
ing to  do  so,  they  merely  failed  to  adduce  a piece  of  evidence 
which  might  or  might  not  have  affected  the  final  result:  Lemay 
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V.  McRae  (1888-9),  16  O.R.  307,  affimed  16  A.R.  348.  The 
only  foundation  for  urging  this  ground  is  obtained  by  the  ex- 
amination of  one  of  the  valuers,  and  his  evidence  fails  to  shew 
any  such  mistake  or  miscarriage  as  would  be  a violation  of 
general  principles.  See  per  Lord  Eldon  in  Walker  v.  Frobisher 
(1801),  6 Yes.  70,  71,  72.  The  line  of  examination  pursued 
seems  to  offend  against  the  rule  laid  down  in  Duke  of  Buccleuch 
V.  Metropolitan  Board  of  Works  (1872),  L.R.  5 H.L.  418,  that 
questions  are  not  to  be  put  as  to  what  passed  in  the  referee’s 
mind  when  exercising  his  discretionary  powers  on  the  matters 
committed  to  him. 

The  motion  is  dismissed  with  costs. 

The  railway  company  appealed  from  the  order  of  Boyd,  C. 

March  30.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
LAREN,  Magee,  and  Hodgins,  JJ.A. 

Angus  MacMurchy,  K.C.,  for  the  appellant  company  con- 
tended that  the  award  in  question  was  an  arbitration  and  not  a 
valuation.  The  arbitrators  have  first  to  determine  what  com- 
pensation shall  be  allowed  under  the  provisions  of  the  Railway 
Act,  R.S.C.  1906,  ch.  37 ; to  determine  that  they  must  make  a 
valuation  as  arbitrators : see  secs.  192  et  seq.  Section  209  pro- 
vides for  an  appeal,  but,  (sub-sec.  4)  that  does  not  prevent  a 
motion  to  set  aside  an  award.  The  agreement  was  made  pur- 
suant to  sec.  191  of  the  Act;  and  if,  as  we  contend,  this  was  an 
arbitration,  it  comes  within  sec.  12  of  the  Ontario  Arbitration 
Act,  9 Edw.  YII.  ch.  35  (now  R.S.O.  1914,  ch.  65).  We  appeal 
on  the  ground  of  a mistake  by  one  of  the  arbitrators,  who  makes 
an  affidavit  to  that  effect.  If  the  arbitrators  take  evidence, 
they  must  take  it  under  oath  and  in  the  presence  of  the  parties, 
under  the  Arbitration  Act.  They  heard  evidence  in  the  way 
described  in  the  Chancellor’s  judgment,  and  that  was  miscon- 
duct, for  which  the  award  should  be  set  aside.  In  support  of  the 
contention  that  this  was  an  arbitration,  not  a valuation,  refer- 
ence was  made  to  Chambers  v.  Goldthorpe,  [1901]  1 K.B.  624; 
Russell  on  Awards,  9th  ed.,  p.  45 ; Hudson  on  Building  Con- 
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tracts,  3rd  ed.,  pp.  707,  710,  711,  and  cases  cited  there.  [Mere- 
dith, C.  J.O.,  referred  to  Lemay  v.  McRae,  16  A.R.  348  ; McRae  v. 
Lemay  (1890),  18  S.C.R.  280;  Re  Brazilian  Submarine  Tele- 
graph Co.  Limited  and  Western  and  Brazilian  Telegraph  Co. 
Limited  (1880),  42  L.T.R.  234.] 

W.  N.  Tilley  and  A.  M.  Stewart,  on  the  same  side,  in  sup- 
port of  the  contention  that  the  award  in  question  was  an  arbi- 
tration, not  a valuation,  referred  to  Tickers  v.  Vickers  (1867), 
L.R.  4 Eq.  529,  at  p.  536;  Thomson  v.  Anderson  (1870),  L.R. 
9 Eq.  523,  at  pp.  530,  531;  In  re  Brien  and  Brien,  [1910]  2 
I.R.  84,  where  the  award  was  set  aside  on  the  ground  of  mis- 
conduct; Oswald  V.  Earl  Grey  (1855),  24  L.J.Q.B.  69,  at  p.  72. 
[Meredith,  C.J.O.,  referred  to  Re  Hammond  and  Waterton 
A7'hit7'ation,  62  L.T.R.  808.]  Section  200  of  the  Railway  Act 
provides  for  the  examination  of  witnesses  under  oath.  The 
referees  were  to  ascertain  the  amount  of  compensation  payable 
under  the  Railway  Act;  and  that  points  only  to  an  arbitration 
under  that  Act. 

M.  K.  Cowan,  K.C.,  and  E.  G.  Long,  for  Laidlaw,  the  re- 
spondent. The  railway  is  a Dominion  railway,  and  hence  arbi- 
trators must  be  appointed  by  the  Court.  This  is  merely  a con- 
tract for  valuation  to  save  the  parties  trouble  and  expense.  In 
support  of  the  contention  that  the  award  was  a valuation,  not 
an  arbitration,  they  referred  to  Re  Adams  and  Bridley  Levy  and 
Weston  MacJmmy  Co.  (1904),  3 O.W.R.  445;  Collins  v.  Collins 
(1858),  26  Beav.  306;  Bos  v.  Helshayn  (1866),  L.R.  2 Ex.  72; 
In  re  Bawdy  and  Ilartcup  (1885),  15  Q.B.D.  426;  In  re  Carus- 
Wilson  and  Greene,  18  Q.B.D.  7,  at  p.  9;  Re  Hammo^id  and 
Waterton  Arbitration,  sXipr'a.  On  the  question  of  improper  con- 
duct, see  In  re  Doherer  and  Megaw’s  Arbitration  (1903),  10  B. 
C.R.  48;  Doherer  v.  Megaw  (1903),  34  S.C.R.  125.  On  the 
question  of  setting  aside  awards,  see  Moseley  v.  Simpson  (1873), 
L.R.  16  Eq.  226,  at  p.  232.  On  the  question  of  the  arbitrator 
being  examined  later  as  to  his  award,  see  Russell  on  Awards, 
9th  ed.,  p.  303;  Duke  of  Buccleuch  v.  Metropolitan  Boar'd  of 
Wor'ks,  L.l{.  5 II.L.  418.  The  agreement  goes  the  length  that 
there  shall  be  no  appeal  from  the  decision  of  the  referees: 
Txdlis  v.  Jackson,  [1892]  3 Ch.  441;  Lemay  v.  McRae,  supra. 
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Tilley,  in  reply,  referred  to  Eussell  on  Awards,  9th  ed.,  pp. 
302-304,  on  the  question  of  an  arbitrator  giving  evidence;  and 
to  Re  Ferris  and  Eyre  (1889),  18  O.E.  395;  Race  v.  Anderson 
(1886),  14  A.E.  213;  Waters  v.  Daly  (1855),  2 P.E.  202; 
In  re  Lawson  and  Hutchinson  (1872),  19  Gr.  84. 

April  6.  Meredith,  C.  J.O.  : — This  is  an  appeal  by  the  Camp- 
hellford  Lake  Ontario  and  Western  Railway  Company  from  an 
order  of  the  Chancellor,  dated  the  18th  December,  1913,  dis- 
missing an  application  by  the  appellant  to  set  aside  an  award 
or  valuation  dated  the  22nd  August,  1913,  made  by  His  Honour 
Judge  Morgan  and  Nicholas  Garland,  two  of  the  persons  who, 
by  an  agreement  made  between  the  parties  and  dated  the  12th 
July,  1913,  were  appointed  valuers,  to  whose  determination  the 
question  of  the  amount  of  compensation  payable  under  the 
Railway  Act  by  the  appellant  ‘Hor  the  taking’^  of  certain  lands 
^Hor  its  railway,  and  for  damages  sustained  by  the”  respondent 
^My  the  taking  of  said  lands,  and  construction,  operation,  and 
maintenance  of  the  said  railway,”  was  referred. 

Two  questions  were  argued : first,  whether  what  the  agree- 
ment provides  for  is  an  arbitration  or  a mere  valuation;  and, 
second,  whether,  if  it  is  an  arbitration,  a case  has  been  made  for 
setting  aside  the  award  on  the  ground  of  the  misconduct  of  the 
arbitrators  or  of  an  admitted  mistake  by  them  in  awarding  com- 
pensation on  an  erroneous  view  as  to  the  nature  of  the  crossing 
by  the  appellant’s  railway  of  the  Whitby  Port  Perry  and  Lind- 
say branch  of  the  Grand  Trunk  Railway. 

I do  not  think  that,  even  if  what  is  provided  for  by  the  agree- 
ment is  an  arbitration,  a case  has  been  made  for  setting  aside 
the  award.  It  was  argued  that  what  took  place  at  the  meeting 
of  the  arbitrators  on  the  land  was  in  substance  the  giving  of 
evidence  by  the  respondent  and  his  wife  as  to  the  matters  to  be 
determined,  and  that  the  arbitrators  were  guilty  of  legal  mis- 
conduct in  taking  the  evidence  without  the  witnesses  being 
sworn  as  required  by  the  Arbitration  Act. 

In  my  opinion,  what  was  said  by  Laidlaw  and  his  wife  as  to 
the  value  or  cost  to  them  of  the  land,  the  damage  that  would  be 
done  to  it  by  the  construction,  operation,  and  maintenance  of 
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the  railway,  and  the  effect  of  the  crossing  by  the  appellant’s 
railway  of  the  branch  of  the  Grand  Trunk  Railway,  was  not  at 
all  in  the  nature  of  evidence  in  support  of  the  respondent’s 
claim,  but  was  rather  a statement  made  to  the  arbitrators  as 

to  the  basis  and  nature  of  their  claim,  no  different  from  such  a 

♦ 

statement  by  counsel  acting  upon  his  behalf  of  the  nature  of  the 
claim  and  the  case  he  intended  to  make  before  the  arbitrators. 

Notice  of  the  meeting  of  the  arbitrators  had  been  given  to 
the  appellant,  and  it  is  expressly  provided  by  the  agreement 
that  ''either  party  shall  have  the  right  to  have  one  representa- 
tive present,  if  desired,  at  any  meeting  of  the  valuators,  but 
failure  of  such  representative  to  attend,  whether  through  lack 
of  notice  or  otherwise,  shall  not  affect  the  validity  of  the  de- 
cision. ’ ’ 

There  was,  therefore,  no  impropriety  in  the  respondent  stat- 
ing his  case  or  the  arbitrators  receiving  his  statement,  notwith- 
standing the  absence  of  the  appellant  or  its  representatives  from 
the  meeting. 

Nor  is  the  case  brought  within  the  authorities  as  to  setting 
aside  an  award  on  the  ground  of  an  admitted  mistake  of  the 
arbitrators  in  making  their  award. 

As  was  said  by  Strong,  J.,  in  McRae  v.  Lemay  (1890),  18 
S.C.R.  280,  at  p.  284;  "Nothing  in  the  law  relating  to  arbitra- 
tions and  awards  is  better  established  than  the  rule  that  the 
Court  will  not  set  aside  or  otherwise  interfere  with  an  award 
on  the  ground  of  mistake  in  the  arbitrator  either  as  regards  the 
law  or  the  fact,  except  in  certain  well  defined  cases.  These  ex- 
ceptions are,  first,  where  the  mistake  appears  on  the  face  of  the 
award,  or  in  some  paper  which  forms  part  of  the  award  and  is 
by  reference  incorporated  with  it.  Secondly,  where  the  arbitra- 
tor himself  stated : ' that  in  his  opinion  he  had  made  a mistake  of 
law  or  fact,  and  was  desirous  of  the  assistance  of  the  Court, 
and  willing  to  review  his  decision  on  the  point  on  which  he  be- 
lieved himself  to  have  gone  wrong.’  ” 

This  statement  of  the  law  is  supported  by  the  cases  cited  by 
the  learned  Judge,  and  the  quotation  by  him  is  from  the  judg- 
ment of  Brett,  J.,  in  Dinn  v.  Blake  (1875),  L.R.  10  C.P.  388, 
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390;  and  in  the  same  case  the  exception'  was  thus  stated  by 
Denman,  J. : ‘^But  the  Court  will  not,  in  case  of  a mistake,  send 
back  the  award  without  an  assurance  from  the  arbitrator  him- 
self that  he  is  conscious  of  the  mistake  and  desires  the  assist- 
ance of  the  Court  to  rectify  it.” 

There  is  no  such  assurance  by  Judge  Morgan  and  none  by 
Mr.  Garland,  the  other  arbitrator  who  joined  in  the  award,  nor 
any  admission  by  the  latter  that  any  mistake  was  made. 

It  is  clear,  I think,  that,  in  order  to  bring  the  case  within 
the  exception  in  the  case  of  an  award  made  by  two  or  more  arbi- 
trators, all  of  them  must  admit  the  mistake  and  state  their 
willingness  to  review  their  decision  on  the  point  on  which  they 
believe  themselves  to  have  gone  wrong.  The  principle  upon 
which  the  exception  rests  is,  that  the  tribunal  has  gone  wrong, 
that  it  admits  its  mistake,  and  expresses  its  readiness  to  review 
its  decision  on  the  point  on  which  it  has  gone  wrong.  It  would 
be  anomalous  indeed  if  the  exception  were  to  be  applied  where 
one  of  two  arbitrators  admitted  the  mistake,  and  the  other 
denied  having  made  it,  and  the  requirement  that  the  arbitrator 
must  state  that  he  is  desirous  of  the  assistance  of  the  Court  and 
willing  to  review  his  decision,  plainly  indicates,  I think,  that 
the  arbitrator  or  all  the  arbitrators  who  joined  in  the  award 
must  make  the  required  statement. 

This  view  is  supported  by  the  high  authority  of  Lord  Chan- 
cellor Eldon  in  Anderson  v.  Darcy  (1812),  18  Ves.  447,  449.  He 
there  says:  ‘‘The  rule,  as  to  mistake,  is,  that  where  there  is 
clear  and  distinct  evidence  of  mistake,  the  nature  of  it,  and  that 
it  was  made  out  to  the  satisfaction  of  the  arbitrators,  as  to 
which  Lord  Thurlow  insisted  on  having  their  affidavits.  Courts 
both  of  Law  and  Equity  will  interpose ; the  one  by  setting  aside 
the  award,  the  other  by  refusing  to  make  it  a rule  of  Court: 
but  this  expression,  used  by  a single  arbitrator,  does  not  fall 
within  reach  of  that  rule,  that  the  Court  will  disturb  an  award 
upon  mistake  admitted.” 

See  also  Story's  Equity  Jurisprudence,  2nd  ed.,  par.  1456. 

For  these  reasons,  I am  of  opinion  that  this  ground  of  ob- 
jection to  the  award  fails;  and  it  is,  therefore,  unnecessary  to 
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determine  the  first  question,  though  as  at  present  advised  I 
incline  to  the  view  of  the  Chancellor,  that  what  the  agreement 
provided  for  is  a valuation  and  not  an  arbitration.  The  lan- 
guage which  the  parties  have  chosen  to  express  their  agreement 
strongly  supports  that  view.  The  reference  is  stated  to  be  to 
the  determination  of  the  three  persons  named  in  the  agreement 
as  valuers,  and  throughout  the  agreement  they  are  referred  to 
as  valuers.  The  agreement  was  evidently  prepared  by  a solici- 
tor who  knew  the  difference  between  a valuation  and  an  arbi- 
tration, and  was  apparently  desirous  of  emphasising  the  fact 
that  it  was  a valuation  that  was  being  provided  for;  the  ques- 
tion for  determination  was  one  well  fitted  to  be  decided  by  a 
valuation ; the  valuer  appointed  by  the  appellant  was  a farmer ; 
and  there  is  no  reason  for  thinking  that  the  other  two  persons 
appointed  were  not  chosen  because  they  possessed  qualifications 
which  fitted  them  to  decide  such  a question  as  was  being  sub- 
mitted to  them. 

The  provision  as  to  each  party  being  entitled  to  have  a re- 
presentative present  at  any  meeting  of  the  valuers  was  quite  un- 
necessary if  an  arbitration  had  been  intended,  and  the  further 
provision  that  the  failure  of  the  representative  to  attend, 
through  lack  of  notice  or  otherwise,  should  not  affect  the  valid- 
ity of  the  decision,  would  be  an  unlikely  one  if  a judicial  in- 
quiry and  the  examination  of  witnesses  had  been  intended. 

It  is  also  significant,'  as  pointing  to  the  same  conclusion,  that 
witnesses  were  not  called  by  either  of  the  parties. 

I would  dismiss  the  appeal  with  costs. 

Maclaren,  J.A.  : — I agree. 


Magee,  J.A. : — If  Judge  Morgan  could  fairly  be  said  to  have 
admitted  his  mistake  and  expressed  a desire  to  rectify  it,  it 
might  be  necessary  to  consider  whether  that  would  not  be  suffi- 
cient to  induce  this  Court  to  interfere,  he  being  one  of  the  two 
by  whom  the  result  was  arrived  at,  and  without  whom  it  could 
not  have  been  arrived  at;  but,  as  he  has  not  done. so,  it  is  un- 
necessary to  deal  with  such  a case.  I agree  in  dismissing  the 
appeal. 
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IIODGINS,  J.A. : — In  Dinn  v.  Blake,  L.R.  10  C.P.  at  p.  391, 
Archibald,  J.,  says : ‘ ^ In  this  case  the  arbitrator  has  stated  that 
he  decided  on  certain  grounds,  and  the  plaintiff’s  counsel  states 
that  they  are  erroneous,  but  there  is  nothing  to  shew  that  the 
arbitrator  admits  that  he  has  decided  erroneously.  The  case 
does  not,  therefore,  come  within  the  exception  to  the  general 
rule.” 

Here  the  two  arbitrators  or  valuers  have  not  stated  defin- 
itely that  they  decided  on  certain  grounds,  nor  do  they  admit 
that  they  have  decided  erroneously.  This  is  true  of  the  pas- 
sages quoted  from  the  evidence  of  the  third  arbitrator  or  valuer. 
He  qualifies  what  he  does  say  by  stating  that  he  cannot  tell 
whether  the  amount  of  the  award  would  have  been  diminished 
by  reason  of  a more  correct  apprehension  of  the  situation,  be- 
cause he  did  not  consider  it  from  that  standpoint,  and  in  an- 
other place  says  he  did  not  consider  it  at  all.  Notwithstanding 
this,  it  was  argued  that  the  third  arbitrator  or  valuer  had  ad- 
mitted enough  to  shew  that  he  was  mistaken  in  his  view  of  cer- 
tain facts,  and  that,  the  award  being  made  by  himself  and  an- 
other, it  could  not  stand. 

Even  if  he  had  admitted  the  mistake  and  asked  the  Court  to 
enable  him  to  correct  it,  I do  not  see  how  that  would  bring  this 
application  within  the  rule.  The  cases  which  deal  with  an  ad- 
mitted mistake  all  proceed  upon  the  theory  that  the  tribunal 
making  the  award  admits  its  error  and  is  willing  to  rectify  it : 
Flynn  v.  Robertson  (1869),  L.R.  4 C.P.  324.  Plow  is  that  as- 
surance to  be  had  in  this  case  unless  the  two  who  join  in  the 
award  join  also  in  the  request  to  remit? 

I think  there  are  two  things  wanting  here;  request  by  the 
tribunal  and  certainty  that  a definite  error  can  and  will  be 
corrected.  The  first  is  obviously  wanting.  The  second  arbi- 
trator or  valuer  does  not  admit  any  mistake.  As  to  the  second 
point,  as  the  error  is  only  that  of  one,  then,  if  the  award  be  re- 
mitted, and  the  third  arbitrator  or  valuer  corrects  his  er- 
ror and  arrives  at  a higher  or  lower  figure,  the  other  may  com- 
bine either  with  him  or  with  the  other  party’s  arbitrator  or 
valuer  in  an  award.  In  either  case  the  corrected  value  may 
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never  enter  into  the  calculation  at  all  or  become  an  element  in 
the  compromise  verdict.  Absence  of  a definite  sum  to  be  de- 
ducted by  reason  of  the  mistake  was  treated  as  decisive  in 
Allan  V.  Greenslade  (1875),  33  L.T.R.  567.  The  evidence  here 
is  that  the  figures  were  agreed  upon  in  the  spirit  of  compromise 
and  not  by  the  elimination  of  any  definite  factor. 

The  cases  cited  by  my  Lord  the  Chief  Justice  discuss  most 
of  the  earlier  decisions,  and  I can  find  nothing  to  indicate  that 
this  matter  comes  within  any  one  of  the  exceptions  stated  by 
Esher,  M.R.,  in  In  re  Keighley  Maxsted  K Co.  and  Diorant  A 
Co.,  [1893]  1 Q.B.  405.  Indeed,  in  that  case,  Lopes,  L.J.,  says, 
upon  the  authority  of  Dinn  v.  Blake,  LjR.  10  C.P.  388,  that, 
“if  the  point  . . . were  that  the  arbitrator  had  made  a mis- 
take in  law  or  fact,  but  there  was  no  craving  of  assistance  on  his 
part,  we  could  not  send  the  award  back.  ’ ’ It  rather  falls  within 
the  language  of  Lord  Denman,  C.J.,  in  Lancaster  v.  Hemming- 
ton  (1835),  4 A.  & E.  345:  “If  there  has  been  any  mistake,  it 
is  one  which  we  cannot  arrive  at  without  going  into  the  merits ; ’ ’ 
and  of  Parke,  B.,  in  Phillips  v.  Evans  (1843),  12  M.  & W.  309. 

The  general  rule  is,  that  parties  take  the  arbitrators  for 
better  and  for  worse,  both  as  to  decisions  of  fact  and  decisions 
of  law;  and  Kay,  L.J.,  in  the  Keighley  case,  [1893]  1 Q.B.  at 
p.  414,  says:  “A  mistake  of  law  or  fact  is  not,  per  se,  a ground 
for  sending  back  the  award  of  such  a tribunal.” 

I think,  however,  the  case  niay  be  decided  upon  the  ground 
that  the  parties  have  chosen  to  deal  with  the  matter  under  sec. 
191  of  the  Dominion  Railway  Act,  R.S.C.  1906,  ch.  37. 

That  enables  them  to  contract  touching  the  lands  or  the  com- 
pensation to  be  paid  for  the  same,  or  for  the  damages,  6r  as  to 
the  mode  in  which  such  compensation  shall  be  ascertained.  The 
parties  have  chosen  valuation  and  not  arbitration.  Valuation 
})y  agreement  is  just  as  much  within  the  Railway  Act  as  arbitra- 
tion, if  the  parties  choose  to  agree  to  leave  the  question  of  com- 
pensation under  that  Act  to  be  ascertained  by  valuation  as  a 
mode  of  settling  it.  I think  they  have  so  expressed  themselves 
here;  and  this  disposes  of  the  argument  of  Mr.  Tilley  that  the 
expression  “the  amount  of  compensation  payable  under  the 
Railway  Act”  points  only  to  an  arbitration  under  that  Act. 
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The  expression  ‘‘valuer,”  the  provision  that  there  is  no  ap- 
peal, the  arrangement  for  crossings,*  and  other  matters,  all 
point  to  an  agreement  other  than  an  arbitration  under  the  Rail- 
way Act. 

The  appeal  should  be  dismissed. 


Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Northern  Electric  and  Manufacturing  Co.  Limited  v. 
Cordova  Mines  Limited. 

Company — Powers — Mortgage  of  Company’s  Properties  to  Shareholder  to 
Secure  Purchase-money  of  Shares — Previous  Advances  to  Company  by 
Shareholder — Mortgage  Alloioed  to  Stand  as  Security  for  Advances — 
Estoppel — Res  Judicata — Consent  Judgment  by  Mortgagee  against 
Company — Simple  Contract  Creditor — Status  to  Attack  Ultra  Vires 
Mortgage. 

Two  of  the  five  incorporators  and  holders  of  the  capital  stock  of  a com- 
pany, incorporated  under  the  Ontario  Companies  Act,  after  making  ad- 
vances to  a large  amount  for  the  purposes  of  the  company,  sold,  in  con- 
sequence of  a difference  of  opinion  as  to  the  policy  to  be  pursued,  their 
shares  to  a third  shareholder,  the  necessary  transfers  being  made  to 
keep  the  org'anisation  of  the  company  intact.  As  part  of  the  arrange- 
ment, they  cancelled  the  liability  of  the  company  for  the  advances,  and 
then  took  from  the  company  a mortgage  on  the  company’s  properties 
for  the  sum  they  had  agreed  to  accept  for  their  shares  and  the  can- 
cellation of  the  claims.  The  purchasing  shareholder  and  all  the  other 
shareholders,  who  were  his  nominees,  approved  of  this  mortgage.  The 
purchasing  shareholder  managed  the  company  for  some  time,  making 
such  advances  as  were  necessary,  and  a number  of  payments  were  made 
on  account  of  the  mortgage.  Subsequently  default  occurred  and  the 
mortgagees  brought  an  action,  and  obtained,  the  company  consenting,  a 
judgment  for  sale.  This  action  was  thereafter  brought  by  simple  con- 
tract creditors  of  the  company  asking  for  judgment  for  tlieir  debt  and 
for  a declaration  that  the  mortgage  was  ultra  vires  and  it  and  the  con- 
sent judgment  void  as  against  the  plaintiffs  and  the  other  creditors  of 
tlie  defendant  company: — • 

Held,  that  the  consent  judgment  did  not  operate  as  an  estoppel  or  in  any 
way  strengthen  the  validity  of  the  mortgage. 

Held,  also,  that  a com])any  cannot  legally  devote  its  capital  to  a purpose 
not  contemplated  by  its  charter.  To  do  so  is  ultra  vires.  ’^Fhe  companv, 
while  it  did  not  buy  in  its  own  stock,  gave  a mortgage,  to  secure  the 
payment  foi’  stock,  upon  a sale  by  a stockholder  to  a third  ]>arty,  and 
its  assets  were  depleted  to  the  amount  of  the  mortgage  in  excess  of  those 
liabilities  of  the  company  which  were  cancelled.  ’^Fhe  mortgage  was, 
therefore,  so  far  as  it  secured  the  ])ayment  of  purchase-money,  ultra  vires 
and  void;  but  it  might  be  upheld  to' the  extent  of  the  amount  due  to  the 
mortgagees  for  advances. 

Great  Eorth-West  Central  R.V\  Co.  v.  Charlebois,  [1890]  A.C.  114,  ap- 
plied and  followed. 
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The  plaintili's  had,  it  was  held,  as  simple  contract  creditors  of  the  com- 
pany, no  status  to  attack  the  mortgage  as  ultra  vires;  but  it  was  also 
held  (Riddell,  J.,  dissenting),  that,  as,  by  an  amendment  at  the  trial, 
the  company  repudiated  the  mortgage  and  asked  to  have  it  declared 
void,  the  case  could  be  dealt  with  as  if  the  company  were  the  attacking 
party  and  asking  for  the  declaration  of  invalidity. 

Judgment  of  Middleton,  J.,  reversed;  Riddell,  J.,  dissenting. 

Action  by  the  plaintiffs  to  recover  the  sum  of  S800  due  to  them 
by  the  defendant  company,  and  (on  behalf  of  themselves  and  all 
other  creditors  of  the  company)  to  have  it  declared  that  a certain 
mortgage  made  by  the  defendant  company  to  the  defendants, 
Hughes  and  Mackechnie,  for  $60,000,  on  the  30th  April,  1912, 
was  ultra  vires  of  the  defendant  company  and  void,  and  a fraud 
upon  the  plaintiffs  and  the  other  creditors  of  the  company. 

In  this  action,  on  the  22nd  September,  1913,  the  plaintiffs, 
in  their  separate  right,  recovered  judgment  against  the  defendant 
company,  and  had  execution  in  the  hands  of  the  Sheriff.  At  the 
time  of  the  bringing  of  this  action,  there  were  no  executions  in 
the  Sheriff’s  hands. 

October  14,  1913.  The  claim  for  a declaration  was  tried 
before  Middleton,  J.,  without  a jury,  at  Peterborough. 

G.  Grant,  for  the  plaintiffs. 

R.  E.  Wood,  for  the  defendant  company. 

G.  F.  Shepley,  K.C.,  and  W.  N.  Tilley,  for  the  defendants 
Hughes  and  Mackechnie. 

No  one  appeared  for  the  defendant  Kirkgaard. 

October  21,  1913.  Middleton,  J.: — The  defendants  Kirk- 
gaard, Hughes,  and  Mackechnie,  being  the  owners  of  the  mining 
property  in  question,  caused  the  defendant  company  to  be  incor- 
porated with  the  view  of  transferring  the  property  to  it.  On  the 
incorporation  of  the  company,  the  property  was  conveyed,  in 
consideration  of  the  issue  of  all  the  capital  stock  as  paid-up,  save 
a few  shares  necessary  to  the  due  incorporation  of  the  company. 
These  shares  were  held  by  Mr.  Wills,  the  company’s  solicitor, 
and  Mr.  C.  A.  Bleeker,  employed  in  his  office.  These  two  gentle- 
men were  the  nominees  of  the  other  three. 

As  the  whole  capital  stock  of  the  company  had  thus  been  dis- 
posed of,  it  was  necessary,  if  the  property  was  to  be  mined,  that 
money  should  be  advanced  by  those  interested.  Operations 
were  carried  on  upon  a somewhat  extensive  scale,  and  the  re- 
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quired  funds  were  contributed  by  the  three  promoters  equally. 
These  moneys  passed  to  the  company's  credit,  and  were  from  time 
to  time  disbursed  for  the  company’s  purposes.  No  security  was 
given  to  the  promoters,  and  all  liabilities  were  met.  The  three 
promoters  realised  that,  although  in  form  the  undertaking  was  the 
undertaking  of  the  company,  in  substance  they  alone  were  con- 
cerned; and  everything  that  was  done  was  done  in  perfect  honesty 
and  without  any  suspicion  of  impropriety. 

After  the  amount  already  advanced,  including  a comparatively 
small  sum  necessary  to  discharge  current  obligations,  had  reached 
a total  of  about  $43,000,  a critical  situation  developed.  The 
three  gentlemen  had  been  for  some  time  drifting  apart  in  their 
ideas  as  to  the  policy  and  management  of  the  affairs  of  the  mine. 
As  the  result,  Hughes  and  Mackechnie  found  themselves  on  one 
side;  Kirkgaard  on  the  other.  The  merits  of  this  dispute  or 
difference  are  not  in  any  way  now  material.  It  concerned  matters 
of  policy  and  administration,  upon  which  they  honestly  differed. 
None  of  them  was  willing  to  spend  more  money  unless  his  policy 
was  followed.  A deadlock  resulted.  The  upshot  of  negotiations, 
in  which  offers  to  buy  or  sell  were  made,  was  an  arrangement  by 
which  Kirkgaard  agreed  to  buy  out  his  two  co-adventurers;  se- 
curity for  the  purchase-price  to  be  given  upon  the  property.  In 
all  this,  probably,  little  regard  had  been  paid  to  the  companj^  as 
a separate  entity.  The  arrangement  ultimately  made  had  the 
sanction  and  approval  of  all  the  shareholders,  for  Wills  and  Bleeker 
were  consulted  and  approved.  They  sided  with  Hughes  and  Mac- 
kechnie in  the  controversy,  and  in  the  result  handed  over  their 
qualifying  shares  to  nominees  of  Kirkgaard,  so  that  the  corporate 
entity  might  be  maintained. 

The  form  which  the  transaction  took  is  indicated  by  the  agree- 
ment of  the  23rd  April,  to  which  Mackechnie,  Hughes,  and  Kirk- 
gaard  were  parties,  and  under  which  Montgomery,  Kirkgaard’s 
solicitor,  acted  as  trustee.  By  this  agreement,  the  two-thirds  of 
the  stock  held  by  Mackechnie  and  Hughes  was  sold  to  Mont- 
gomery for  $60,000,  this  sum  to  be  secured  by  a mortgage  on  the 
property  of  the  mine,  with  power  of  sale,  but  with  no  personal 
covenant  on  the  part  of  Montgomery.  Upon  this  mortgage  being 
given,  the  stock  was  to  be  transferred  to  Montgomery. 

In  pursuance  of  this  agreement,  the  mortgage  in  question  was 
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executed.  It  bears  date  the  30th  April,  and  was  signed,  on  behalf 
of  the  company,  by  Montgomery,  who  had  become  vice-president, 
and  by  the  secretary. 

This  S60,000  was  taken  to  include  the  moneys  that  had  been 
advanced  by  the  three  promoters;  the  intention  being  to  wipe 
out  this  $43,000  and  to  leave  the  property  owned  by  the  company 
of  which  Kirkgaard  really  held  all  the  stock — free  from  all  lia- 
bility other  than  the  $60,000. 

Contemporaneously  with  the  mortgage,  a further  agreement 
Vv^as  executed  by  Hughes  and  Mackechnie,  by  which  they  trans- 
ferred to  Montgomery  all  the  stock  held  by  them,  giving  him  power 
to  transfer  sufficient  shares  to  form  a duly  qualified  board  of  di- 
rectors; and  Montgomery,  on  his  part,  undertook  to  provide  for 
the  proper  working  pf  the  mine  and  the  continuous  prosecution  of 
development  work,  and  for  the  payment  by  him  and  his  associates 
of  all  moneys  due  in  respect  thereto. 

Kirkgaard  undertook  to  operate  the  mine  according  to  his  own 
ideas,  and  until  recently  paid  all  liabilities.  His  expectation  was 
to  get  the  mine  in  such  a condition  of  prosperity  that  it  would  be 
readily  sold.  He  has  not  yet  found  a satisfactory  purchaser. 
The  mortgage  is  long  past  due.  Payments  amounting  in  all  to 
about  $19,000  have  been  made  by  Kirkgaard  and  his  associates, 
on  account  of  it,  thus  reducing  it  to  $41,000  and  interest.  The 
mortgagees  have  from  time  to  time  granted  delay  to  Kirkgaard 
and  his  associates  to  enable  them  to  bring  their  schemes  to  frui- 
tion; but,  the  patience  of  the  mortgagees  becoming  exhausted,  they 
brought  action  upon  the  mortgage,  and  on  the  30th  April,  1913,  a 
judgment  was  pronounced  for  its  enforcement;  the  company,  i.e., 
Kirkgaard  and  the  officers,  consenting  thereto. 

In  the  prosecution  of  the  reference  under  this  judgment,  delay 
was  again  granted;  but,  when  further  delay  was  refused,  this 
action  was  instituted  at  the  instance  of  a gentleman  named 
Schlicht,  who  had  become  associated  with  Kirkgaard.  On  motion, 
an  interim  injunction  was  granted,  on  the  terms  that  this  action 
should  be  brought  to  trial  at  the  Peterborough  sittings.  These 
terms  were  assented  to  by  the  company  and  by  the  plaintiffs. 
Notwithstanding  this,  on  the  eve  of  the  trial  a motion  for  wind- 
ing-up was  made  by  these  plaintiffs,  the  patent  object  of  which  was 
to  bring  about  delay  by  the  statutory  stay  consequent  upon  a 
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liquidation  order.  This  motion  was  enlarged  to  be  heard  before 
me  at  the  Peterborough  sittings,  and  was  there  renewed.  Upon 
it,  judgment  is  yet  reserved. 

At  the  trial  it  was  proved  that,  in  addition  to  the  debt  due  to 
the  plaintiffs,  about  $5,000  is  due  for  wages  for  the  month  of  March 
last,  for  which  liens  have  been  filed,  and  upon  the  liens  proceedings 
have  been  taken;  and  that  there  is  further  indebtedness  to  a bank 
for  a considerable  sum.  It  is  also  shewn  that  another  creditor  has 
now  obtained  execution. 

None  of  these  debts  existed  at  the  time  of  the  mortgage;  nor 
at  the  time  of  the  giving  of  the  mortgage  was  it  contemplated  by 
any  of  the  parties  that  any  indebtedness  should  be  incurred  which 
would  not  at  once  be  met.  The  transaction,  as  already  found,  is 
absolutely  devoid  of  the  faintest  trace  of  fraud.  The  suggestion 
is  that  the  $60,000  was  really  a debt  of  Kirkgaard  to  his  co- 
adventurers, and  that  the  company  had  no  power  to  mortgage 
its  property  to  secure  this  debt. 

There  is  no  doubt  that  the  company  possesses  an  existence  and 
individuality  entirely  distinct  from  the  individuality  of  its  share- 
holders; yet  where  a transaction  is  not  in  its  nature  beyond  the 
powers  of  the  company,  and  is  assented  to  by  every  individual 
shareholder,  and  no  fraud  upon  creditors  is  intended,  the  trans- 
action cannot  be  regarded  as  ultra  vires.  There  is  no  statute 
prohibiting  the  giving  of  a mortgage  by  a company.  There  is 
no  statute  which  permits  the  mortgage  to  be  given  only  for  a 
present  advance.  The  company  was  here  indebted  to  those  three 
promoters  to  the  amount  of  $45,000.  By  the  arrangements  made, 
it  became  freed  from  this  indebtedness,  assuming  a new  liability 
of  $60,000.  Incidentally  it  was  advantaged,  as  a situation  which 
meant  ruin  and  loss  of  the  corporate  property,  was  solved;  new 
advances  were  secured;  and  a new  start  was  made.  The  wisdom 
of  the  bargain  made  was  a matter  for  the  directors  and  share- 
holders; and  tlie  argument  against  the  security  was  really  based 
upon  confusion  of  thought  and  the  assumption  that  the  Court 
could  review  the  wisdom  of  the  transaction  the  company  entered 
into. 

If  the  matter  is  to  be  looked  at  in  any  narrower  wa}',  the 
mortgage  has  now  been  reduced  to  $41,000  and  interest,  by  pay- 
ments made  not  by  the  company  but  by  Kirkgaard  and  his  as- 
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sociates.  As  this  is  less  than  the  actual  debt  to  the  three  pro- 
moters at  the  date  of  the  mortgage,  it  may  well  be  looked  at  as  a 
security  for  the  then  existing  debt:  Kirkgaard  having  in  effect 
transferred  to  his  associates  his  share  of  the  total. 

I have  dealt  with  the  facts  as  presented;  but  the  plaintiffs 
have  other  difficulties  to  face.  A simple  contract  creditor,  suing 
on  behalf  of  himself  and  other  creditors,  has  no  locus  standi 
to  attack  a transaction  by  his  debtor  as  ultra  vires.  I was  urged 
to  delay  the  decision  of  this  action  until  a liquidator  had  been  ap- 
pointed ; but  the  liquidator  would  stand  in  no  better  position  than 
the  company  itself.  He  could  attack,  under  the  Winding-up 
Act,  transactions  which  are  declared  to  be  fraudulent  and  pre- 
ferential; he  could  probably  attack  transactions  tainted  with 
fraud  of  any  kind;  he  may  be  able  to  assert  the  rights  of  creditors; 
but  he  can  have  no  greater  rights  than  the  company  and  its 
creditors;  so  that  no  good  purpose,  from  the  plaintiffs’  standpoint, 
would  result. 

Again,  it  is  pointed  out  that  the  judgment  in  the  action  upon 
the  mortgage  stands,  and  is  not  attacked.  It  is  based  upon  the 
finding  of  the  existence  and  validity  of  the  mortgage,  and  it 
probably  forms  another  insuperable  difficulty  in  the  way  of  the 
plaintiffs. 

The  action  fails,  and  must  be  dismissed  with  costs. 

It  may  be  that  the  applicants  will  not  con^der  it  desirable  tO' 
press  the  winding-up;  and  I am  not  sure  that  the  facts  proved  at 
the  trial  are  technically  in  evidence  upon  that  motion.  I shall 
withhold  decision  on  the  winding-up  application  until  the  matter 
is  further  spoken  to. 


The  plaintiffs  appealed  from  the  judgment  of  Middleton,  J. 


March  4 and  5.  The  appeal  was  heard  by  Mulock,  C.J.. 
Ex.,  Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

R.  McKay,  K.C.,  for  the  appellants.  The  mortgage  which 
I attack  was  given  without  any  consideration  to  the  defendant  com- 
pany, and  is  fraudulent  and  void  as  against  the  creditors  of  that 
company,  as  the  making  of  the  mortgage  was  ultra  vires  of  the 
company.  A company  cannot  mortgage  its  own  stock  in  order 
to  purchase  its  own  stock:  Trevor  v.  Whitworth  (1887),  12  App.. 
Cas.  409;  Lindsay  v.  Imperial  Steel  and  Wire  Co.  (1910),  21 
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O.L.R.  375;  Bellerby  v.  Rowland  & Harwood's  Steamship  Co. 
Limited,  [1902]  2 Ch.  14;  British  and  American  Trustee  and  Finance 
Corporation  v.  Couper,  [1894]  A.C.  399,  at  p.  414;  Re  Publishers’ 
Syndicate,  Baton’s  Case  (1903),  5 O.L.R.  392;  In  re  George  New- 
man & Co.,  [1895]  1 Ch.  674,  at  p.  686;  Mann  v.  Edinburgh 
Northern  Tramways  Co.,  [1893]  A.C.  69.  The  learned  trial  Judge 
was  of  opinion  that  the  plaintiffs,  as  simple  contract  creditors, 
had  no  locus  standi  to  attack  a transaction  by  their  debtor  as 
ultra  vires.  The  plaintiffs  are  not  simple  contract  creditors. 
They  are  to-day  asking  relief  as  judgment  creditors  with  an  exe- 
cution in  the  Sheriff’s  hands.  Mills  v.  Northern  Railway  of 
Buenos  Ayres  Co.  (1870),  L.R.  5,  Ch.  621,  is  distinguishable.  I re- 
fer to  Building  and  Loan  Association  v.  Palmer  (1886),  12  O.R.  1; 
Oliver  v.  McLaughlin  (1893),  24  O.R.  41.  No  competent  evidence 
was  given  that  all  the  shareholders  of  the  company  had  consented 
to  the  giving  of  the  mortgage,  and  at  the  trial  the  company  asked 
and  was  allowed  leave  to  amend  its  statement  of  defence  by  join- 
ing with  the  plaintiffs  in  asking  that  the  mortgage  be  set  aside. 
Even  if  the  mortgage  is  not  void  in  toto,  it  is  void  in  part. 

J.  M.  Clark,  K.C.,  for  the  defendant  company.  The  learned 
trial  Judge’s  declaration  that  the  mortgage  is  valid  as  against  the 
company  should  be  reversed.  The  mortgage  was  not  given 
to  secure  previous  advances;  it  is  simply  a mortgage  to  secure  Kirk- 
gaard  for  a private  debt.  The  mortgage  is  void  in  toto  and  should 
be  set  aside;  Trevor  v.  Whitworth,  12  App.  Cas.  409,  at  pp.  432  to 
436;  In  re  Ontario  Express  and  Transportation  Co.  (1894),  21 
A.R.  646,  at  pp.  658,  659;  Scales  v.  Irwin  (1874),  34  U.C.R.  545; 
Halsbury’s  Laws  of  England,  vol.  5,  p.  220,  sec.  359;  Lindley’s 
Law  of  Companies,  6th  ed.,  p.  254;  Gregory  v.  Patchett  (1864),  33 
Beav.  595. 

G.  F.  Shepley,  K.C.,  and  W.  N.  Tilley,  for  the  defendants 
Hughes  and  Mackechnie,  respondents.  The  judgment  below  is 
correct,  and  should  be  affirmed.  The  mortgage  is  perfectly  good 
against  the  company,  and  is  not  tinged  with  an}^  fraud.  The 
company  owed  the  three  promoters  over  $40,000,  and  had  other 
debts  amounting  to  about  $3,000  at  the  time  of  giving  the  mort- 
gage; and  the  making  of  the  mortgage  was  within  the  powers  of 
the  company.  See  Halsbury’s  Laws  of  England,  vol.  5,  }')]').  288, 
289.  Kirkgaard  has  paid  $19,000  on  the  mortgage.  There  was 
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a ‘‘potential  necessity”  for  the  guarantee,  as  is  said  in  A.  R. 
Williams  Machinery  Co.  v.  Crawford  Tug  Co.  (1908),  16  O.L.R. 
245,  at  p.  247.  If  not  good  as  a guarantee  for  the  whole  S60,000, 
the  mortgage  is  good  for  at  least  the  $43,000  debts  of  the  company 
discharged  by  us.  The  learned  trial  Judge  is  right  in  holding 
that  the  plaintiffs  have  no  locus  standi  to  maintain  this  action. 

McKay,  in  reply,  referred,  on  the  question  of  guarantee,  to 
Union  Bank  of  Canada  v.  A.  McKillop  & Sons  Limited  (1913), 
30  O.L.R.  87;  and  on  ultra  vires  to  Brice  on  Ultra  Vires,  3rd  ed.. 


pp.  132,  133. 


April  6.  Clute,  J.: — Appeal  from  the  judgment  of  Middle- 
ton,  J.,  of  the  21st  October,  1913,  (1)  dismissing  the  action  against 
all  the  defendants  other  than  the  defendant  the  Cordova  Mines 
Limited,  against  whom  judgment  had  already  been  entered,  and 
(2)  declaring  that  the  mortgage  in  the  pleadings  mentioned  is 
valid  as  against  the  Cordova  Mines  Limited  and  its  creditors. 
The  action  is  brought  to  recover  the  sum  of  $828.52  from  the  Cor- 
dova Mines  Limited,  for  which  judgment  has  been  obtained  by 
default  since  the  commencement  of  the  action;  and  also  to  have 
it  declared  that  a mortgage  executed  by  the  defendant  the 
Cordova  Mines  Limited  on  the  30th  April,  1912,  to  the  defendants 
Mackechnie  and  Hughes,  to  secure  the  sum  of  $60,000  on  the 
mines  and  property  of  the  company,  is  illegal  and  ultra  vires,  and 
is  a fraud,  as  against  the  plaintiffs  and  other  creditors  of  the  Cor- 
dova Mines  Limited,  and  to  have  it  declared  that  the  consent 
judgment  in  the  mortgage  action,  for  sale,  brought  by  the  defen- 
dants Mackechnie  and  Hughes  against  the  Cordova  Mines 
Limited  was  and  is  a fraud  and  void  as  against  the  plaintiffs 
and  other  creditors  of  the  Cordova  Mines  Limited,  and  to  have 
the  same  set  aside,  and  for  other  relief. 

The  defendant  the  Cordova  Mines  Limited  filed  a defence 
admitting  the  execution  of  the  mortgage,  and  denying  that  the 
same  was  illegal,  and  denying  collusion  and  fraud.  At  the  hear- 
ing the  Cordova  Mines  Limited,  having  changed  solicitors,  was 
allowed  to  amend  its  statement  of  defence,  and  in  its  amended 
pleading  it  denies  the  making  of  the  mortgage  in  question,  and 
charges  that  the  same  was  not  authorised  by  the  shareholders 
of  the  company,  and  is  ultra  vires  and  void,  and  asks  that  it  be 
set  aside  and  cancelled. 
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The  defendants  Hughes  and  Mackechnie  deny  that  the  mort- 
gage was  obtained  by  fraud  or  collusion  or  for  any  improper  pur- 
pose, and  claim  that  the  same  was  given  for  the  benefit  of  the  com- 
pany and  to  enable  it  to  secure,  through  the  defendant  Kirkgaard, 
further  financial  help  to  enable  it  to  develope  the  property.  They 
further  claim  that  the  plaintiffs  as  creditors  have  no  status  to 
maintain  this  action;  that  the  mortgage  was  consented  to  by  the 
shareholders  of  the  company  at  the  time  it  was  given;  and  that  it 
was  agreed  that  the  creditors  of  the  company  should  be  paid  in 
full  and  they  were  in  fact  paid. 

The  questions  to  be  decided  in  this  appeal  are:  (1)  Was  the 
giving  of  the  mortgage  in  question  ultra  vires?  (2)  If  so,  does  the 
fact  that  a consent  judgment  has  been  signed  in  the  action  on  the 
mortgage  prevent  it  being  declared  ultra  vires?  (3)  May  the  mort- 
gage be  regarded  as  valid  for  advances  amounting  to  about 
$43,000?  (4)  If  so,  how  is  the  $19,000  to  be  applied?  And  (5) 

have  the  plaintiffs,  as  creditors,  suing  on  behalf  of  themselves  and 
all  other  creditors,  a locus  standi  to  maintain  this  action,  and,  if 
not,  is  the  defect  cured  by  the  amended  statement  of  defence  of 
the  Cordova  Mines  Limited? 

First,  as  to  the  question  of  ultra  vires.  The  Cordova  Mines 
Limited  was  incorporated  on  the  10th  July,  1911,  under  the 
Ontario  Companies  Act,  7 Edw.  VII.  ch.  34,  now  R.S.O.  1914,  ch. 
178.  The  directors  are  thereby  empowered  to  mortgage  or 
pledge  any  or  all  of  their  real  or  personal  property  to  secure  any 
liability  of  the  corporation. 

The  term  ultra  vires, as  defined  in  Halsbury’s  Laws  of 
England,  vol.  5,  p.  285,  in  its  proper  sense,  denotes  some  act  or 
transaction  on  the  part  of  a corporation  which,  although  not  un- 
lawful or  contrary  to  public  policy  if  done  by  an  individual,  is 
yet  beyond  the  legitimate  powers  of  the  corporation  as  defined 
by  the  statute  under  which  it  is  formed  or  the  statutes  which  are 
applicable  to  it,  or  by  its  charter  or  memorandum  of  association 
(para.  466);  Ashbury  Railway  Carriage  and  Iron  Co.  v.  Riche 
(1875),  L.R.  7 H.L.  653;  Attorney-General  v.  Great  Eastern  R.  IF. 
Co.  (1880),  5 App.  Cas.  473. 

Any  departure  or  attempt  at  departure  from  the  objects  of 
the  company  is  idtra  vires  of  the  company,  and  cannot  be  vali- 
dated either  by  the  consent  of  a general  meeting  of  the  members 
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or  of  every  individual  member,  or  by  taking  judgment  against 
the  company  by  consent,  or  by  estoppel;  ib.,  para.  467;  Mann  v. 
Edinburgh  Northern  Tramways  Co.,  [1893]  A.C.  69. 

It  was  urged  in  the  present  case  that,  the  company  having 
power  by  statute  to  contract  debts  and  to  secure  them  by  mort- 
gage, and  there  being  in  fact  outstanding  liabilities  to  the  extent 
of  S43,000  for  which  the  company  was  liable,  and  the  effect  of  the 
mortgage  being,  having  regard  to  the  whole  transaction,  to  have 
these  debts  and  all  other  liabilities  discharged  and  to  provide  the 
means  whereby  the  company  might  carry  on  its  mining  opera- 
tions, the  mortgage  was  valid  and  given  for  good  consideration; 
that  it  was  made  in  the  interests  of  the  company,  and  the  amount 
of  the  consideration  ought  not  to  be  inquired  into,  or,  at  all  events, 
is  a matter  to  be  disposed  of  in  the  Master’s  office. 

Had  the  mortgage  been  given  to  pay  off  the  company’s  indebt- 
edness of  $43,000,  and  for  further  advances  made  or  to  be  made  for 
carrying  on  the  business  of  the  company,  there  is  no  doubt  that  it 
would  be  valid;  but  the  transaction,  both  in  form  and  substance, 
is  something  quite  different.  Under  the  agreement  of  the  23rd 
April,  1912,  Mackechnie  and  Hughes  agree  to  sell  to  Kirkgaard 
their  stock  for  $60,000;  payment  to  be  secured  by  a first  mortgage 
on  the  property  without  personal  covenant  on  the  part  of  Kirk- 
gaard; so  that,  while  the  company  mortgaged  their  whole  assets 
for  the  full  price  of  the  stock,  the  purchaser,  Kirkgaard,  did  not 
become  responsible  himself  to  pay  the  whole  or  any  part  of  it. 
The  stock  was  to  be  delivered  only  upon  the  execution  of  the 
mortgage;  and,  so  far  from  Kirkgaard  being  in  any  way  responsible, 
the  agreement  further  provided  that  all  the  ore  mined  during  the 
period  of  payment,  over  and  above  what  is  used  in  actual  mining 
expenses,  should  be  applied  on  payment  of  the  purchase-price  of 
the  stock  until  fully  paid. 

This  agreement  was  supplemented  by  that  of  the  30th  April, 
made  between  Mackechnie  and  Hughes  and  Montgomery,  the  trus- 
tee, as  purchaser  of  the  stock.  It  provides  that  the  stock  shall 
be  held  by  the  purchaser  until  the  1st  August,  1912,  or  until  the 
sum  of  $10,000  has  been  paid  by  the  Cordova  Mines  Limited 
upon  its  mortgage  to  the  vendors.  It  further  provides  that  the 
purchaser  is  to  provide  for  the  proper  working  of  the  mines,  “the 
understanding  being  between  the  parties  that  at  least  $3,000  per 
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month  shall  be  expended  upon  the  development  of  the  said  mines. 
This  agreement  is  not  to  supersede  that  of  the  23rd  April,  but  is 
in  addition  thereto.^’  The  purchaser  covenants  that  all  costs, 
expenses,  and  charges  and  accounts  made  by  the  Cordova  Mines 
Limited  from  the  1st  May  to  the  1st  August,  1912,  and  up  to  such 
further  time  as  the  $10,000  is  paid,  will  be  paid  by  the  purchaser 
and  his  associates,  and  shall  not  be  a lien  or  charge  upon  any  of 
the  property  of  the  Cordova  Mines  Limited.  It  will  be  seen 
that  this  is  made  in  the  interest  of  the  vendors,  Mackechnie  and 
Hughes,  in  order  that  their  security,  which  they  took  by  the 
mortgage,  might  not  be  impaired.  There  is  no  agreement,  which 
the  company  could  enforce,  by  which  it  might  be  recouped  for 
any  payments  made  upon  the  mortgage.  It  is  not  Kirkgaard  or 
his  trustee  Montgomery  who  is  to  pay  off  the  mortgage.  There 
is  no  covenant  on  their  part  with  the  company  to  pay.  The 
agreement  of  the  23rd  April  provides  that  the  management  of  the 
property  shall  remain  in  the  hands  of  Kirkgaard  “until  payment 
is  completed’’ — presumably  the  payment  of  the  mortgage  for 
their  stock — and  it  provides  that  the  parties  of  the  second  and 
third  parts  (Montgomery  and  Kirkgaard)  “assume  all  charges 
and  expenses  from  and  after  the  1st  May,  1912,”  and  the  parties 
of  the  first  and  third  parts  (Mackechnie,  Hughes,  and  Kirkgaard) 
are  forthwith  to  settle  all  liabilities  up  to  date,  that  is,  up  to  the 
1st  May,  1912,  from  which  time  Kirkgaard  and  Montgomery  be- 
came responsible.  As  it  does  not  appear  that  there  were  any 
debts  prior  to  the  1st  May  that  were  outstanding,  except  the  ad- 
vances made  by  Mackechnie,  Hughes,  and  Kirkgaard,  their 
agreement  to  pay  prior  liabilities  operated,  on  completion  of  the 
transaction,  as  a cancellation  of  their  several  claims  against  the 
company.  As  these  advances  had  been  made  to  and  for  the 
benefit  of  the  company  for  the  development  of  its  mines,  there 
can  be  no  doubt,  I think,  that  the  company  was  responsible  for 
these  liabilities.  They  were  so  recognised  by  the  company  and 
entered  in  its  books  as  amounts  owing  to  these  parties;  and  the 
result  of  the  transaction  may  be  fairly  stated  in  this  wa}^: — 

The  three  owners  of  the  stock  having  made  large  advances 
and  refusing  to  make  further  advances  to  the  com})any,  owing  to 
a disagreement  among  themselves,  Hughes  and  IMackeclmie  de- 
sired to  sell  their  stock  to  Kirkgaard  for  $60,000,  this  to  include 
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the  advances  which  they  had  made  to  the  company.  The  pur- 
chaser, it  appears,  was  unwilling  to  become  personally  responsible, 
and  so  it  was  arranged  that  the  stock  should  be  secured  by  a mort- 
gage to  be  made  by  the  company,  to  which  all  the  shareholders 
assent,  all  outstanding  liabilities  being  then  provided  for. 

This,  I think,  is  the  most  favourable  way,  upon  the  facts,  that 
the  case  can  be  stated  for  the  vendors  of  the  stock.  Can  a mort- 
gage under  these  circumstances  be  supported? 

The  obvious  and  natural  effect  of  the  transaction  is  that 
Montgomery,  as  trustee  for  Kirkgaard,  becomes  the  holder  of 
that  two-thirds  stock,  to  be  secured  and  paid  for  by  the  company, 
and  for  this  mortgage  of  S60,000  the  utmost  compensation  that 
the  company  was  to  receive  was  the  discharge  of  its  indebtedness 
to  the  shareholders  and  an  agreement  by  the  trustee  with  the  ven- 
dors that  certain  advances  would  be  made  to  carry  on  the  mine. 

Under  the  cases  it  seems  to  me  impossible  to  support  the  mort- 
gage, for  the  whole  160,000.  Its  validity  must  be  considered 
having  regard  to  the  condition  of  affairs  at  the  time  it  was  given. 

In  the  case  of  Trevor  v.  Whitworth,  12  App.  Cas.  409,  the 
articles  authorised  the  company  to  purchase  its  own  shares.  The 
company  having  gone  into  liquidation,  a former  shareholder 
made  a claim  against  the  company  for  the  balance  of  the  price 
of  his  shares,  sold  by  him  to  the  company  before  liquidation. 
It  was  held  by  the  House  of  Lords,  reversing  the  decision  of  the 
Court  of  Appeal,  that  such  a company  has  no  power,  under  the 
Companies  Act,  to  purchase  its  own  shares,  that  the  purchase 
was  therefore  ultra  vires,  and  that  the  claim  must  fail.  In  Lord 
Ilerscheirs  judgment  it  is  said  (p.  414):  “I  pass  now  to  the 
main  question  in  this  case,  which  is  one  of  great  and  general  im- 
portance, whether  the  company  had  power  to  purchase  the  shares. 
The  result  of  the  judgment  in  the  Court  below  is  certainly  some- 
what startling.  The  creditors  of  the  company  Avhich  is  being 
wound  uj),  who  have  a right  to  look  to  the  paid-up  capital  as  the 
fund  out  of  which  their  debts  are  to  be  discharged,  find  coming 
into  competition  with  them  persons  who,  in  respect  only  of  their 
having  been,  and  having  ceased  to  be,  shareholders  in  the  company, 
claim  that  the  company  shall  pay  to  them  a part  of  that  capital.’’ 
Again  at  p.  415:  ‘‘The  capital  may,  no  doubt,  be  diminished  by 
expenditure  upon  and  reasonably  incidental  to  all  the  objects 
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specified.  A part  of  it  may  be  lost  in  carrying  on  the  business 
operations  authorised.  Of  this  all  persons  trusting  the  company 
are  aware,  and  take  the  risk.  But  I think  they  have  a right  to 
rely,  and  were  intended  by  the  Legislature  to  have  a right  to  rely, 
on  the  capital  remaining  undiminished  by  any  expenditure  out- 
side these  limits,  or  by  the  return  of  any  part  of  it  to  the  share- 
holders.’’ Again  at  p.  417:  ^^No  doubt  if  certain  shareholders 
are  disposed  to  hamper  the  proceedings  of  the  company,  and  are 
willing  to  sell  their  shares,  they  may  be  bought  out;  but  this  must 
be  done  by  persons,  existing  shareholders  or  others,  who  can  be 
induced  to  purchase  the  shares,  and  not  out  of  the  funds  of  the 
company.” 
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Brice  on  Ultra  Vires,  3rd  ed.,  p.  133,  thus  broadly  lays  down  the 
law:  “Corporations  cannot,  whatever  the  nature  of  their  busi- 

ness, purchase,  acquire,  or  otherwise  deal  in  their  own  shares.” 
The  case  most  nearly  resembling  the  present,  not  cited  on  the 
argument,  is  that  of  Great  North-West  Central  R.  W.  Co.  v.  Charle- 
bois,  [1899]  A.C.  114.  That  was  an  appeal  to  the  Privy  Council 
from  the  judgment  of  the  Supreme  Court  of  Canada  in  Charlebois 
V.  Delap  (1896),  26  S.C.R.  221.  The  head-note  reads:  “Where 
by  contract,  ex  facie  legal  and  regular,  the  appellant  company 
purported  to  incur  liability  to  the  respondent  for  railway  con- 
struction in  an  amount  which  was  in  reality  calculated  to  cover 
the  amount  of  bonus  and  price  of  issued  shares  payable  by  agree- 
ment between  the  respondent  and  all  the  shareholders  of  the  com- 
pany irrespective  of  either  their  actual  or  estimated  cost  of  con- 
struction:— Held,  that  the  contract  was  ultra  vires  of  the  company: 
Held,  further,  that  a consent  judgment  obtained  on  the  contract 
declaring  the  respondent’s  lien  on  the  company’s  railway  and 
other  property,  the  question  of  ultra  vires  not  having  been  raised 
either  in  the  pleadings  or  on  the  facts  stated,  was  of  no  greater 
validity  than  the  contract.”  Reference  is  made  by  Lord  Hob- 
house,  who  delivered  the  judgment,  to  the  facts  as  stated  by  King, 
J.:  “The  contract  is  on  the  face  of  it  ipiite  legal  and  regular. 

It  is  for  the  construction  by  Cdmrlebois  of  fifty  miles  of  railway 
in  consideration  of  £5(),00()  paid  down  by  tlie  company,  and  £150,- 
000  more  to  be  paid  by  them  on  completion.  The  objections  to 
it  are  founded  on  extraneous  circumstances.”  Without  setting- 
out  in  full  the  facts  upon  which  the  judgment  proceeded,  which 
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may  be  found  on  p.  121,  it  appears  (p.  122)  that:  “The  effect  on 
the  company  was  this:  that  it  was  saddled  with  the  payment  of 
£200,000  ostensibly  for  the  construction  of  fifty  miles  of  road; 
and  it  was  made  to  appear  as  getting  a length  of  road  valued  at 
£200,000,  whereas  in  point  of  fact  that  sum  was  not  paid  or  esti- 
mated for  construction,  but  was  calculated  to  cover  Codd^s  bonus 
and  the  price  of  shares,  which  had  nothing  to  do  with  construc- 
tion.” It  was  held  that  the  “£50,000  became,  and  was  intended 
to  become,  the  property  of  the  company,  . . . although  it 

was  the  common  intention  of  the  limited  groups  of  outgoing  and 
incoming  shareholders  to  pay  it  back  immediately  to  Charlebois. 
That  being  so,  it  was  unlawful  to  apply  the  money  to  purposes 
which  had  nothing  to  do  with  construction  under  the  veil  of  a 
construction  contract.”  Referring  to  the  judgment  which  was 
obtained  by  Charlebois,  Lord  Hobhouse  said  (pp.  123-4):  “Of 

course  those  Judges  (in  the  Court  below)  who  think  that  the  con- 
tract though  improper  was  not  ultra  vires  have  no  difficulty  in 
holding  that  the  judgment  was  binding,  whether  by  way  of  rati- 
fication or  by  its  own  force.  But  the  difficulty  is  to  reconcile 
an  opinion  that  the  contract  is  ultra  vires  with  the  opinion  that  a 
judgment  obtained  as  this  was  is  a binding  judgment.  The  au- 
thorities referred  to  by  the  Supreme  Court  do  not  relate  to  con- 
tracts ultra  vires.  It  is  quite  clear  that  a company  cannot  do 
what  is  beyond  its  legal  powers  by  simply  going  into  Court  and 
consenting  to  a decree  which  orders  that  the  thing  shall  be  done 
. . . Such  a judgment  cannot  be  of  more  validity  than  the 

invalid  contract  on  which  it  was  founded.” 

I am  unable  to  distinguish  in  principle  the  present  case  from 
the  authority  just  cited.  All  the  cases,  1 think,  shew  that  a com- 
pany cannot  legally  devote  its  capital  to  purposes  not  contem- 
plated by  its  charter.  To  do  so  is  ultra  vires.  What  was  done 
here  may  or  may  not  have  amounted  to  traffic  in  its  own  stock. 
It  certainly  did  not  buy  stock,  but  it  did  guarantee  the  payment 
of  the  stock  upon  its  sale  to  a third  party,  and  its  assets  were, 
and  were  intended  to  be,  depleted,  at  all  events  to  the  amount  of 
the  mortgage,  beyond  the  liabilities  which  w(‘re  by  the  arrange- 
ment cancelled.  It  was,  therefore,  in  my  opinion,  ultra  vires, 
at  all  events  to  the  extent  by  which  its  ca])ital  was  depleted,  that 
is,  to  the  amount  over  and  above  its  debts  which  were  cancelled. 
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What,  then,  becomes  of  the  mortgage?  Should  it  be  declared 
wholly  invalid,  or  may  it  stand  as  security  for  the  advances  for 
which  the  company  were  actually  liable? 

A question  very  similar  to  this  is  dealt  with  in  the  case  last 
cited;  and,  although  in  that  case  the  contract  was  declared 
wholly  void,  yet  from  what  is  there  said,  there  would  seem  to  be 
no  insuperable  difficulty  in  holding  that  the  mortgage  should 
stand  for  the  actual  indebtedness  of  the  company.  It  is  there 
said  ([1899]  A.C.  at  p.  124):  ‘^The  next  question  is  how  to  deal 
with  a contract  vitiated  in  such  important  respects.  The  Courts 
in  Ontario  held  that  the  payments  ultra  vires  could  be  so  separated 
from  the  lawful  payments  for  construction,  that  it  was  open  to 
them  to  maintain  the  contract  while  disallowing  the  wrongful 
payments.  The  appellants  object  to  that  course,  and  so  do 
counsel  for  Charlebois,  both  preferring  that  the  contract  should 
be  wholly  set  aside,  and  that  Charlebois  should  be  left  to  recover 
the  value  of  his  work.  Not  only  is  that  the  more  direct  and  usual 
course,  but  it  seems  to  their  Lordships  that  to  resolve  the  con- 
sideration for  the  contract  into  its  component  elements  is  not  a 
simple  thing,  and  they  are  not  satisfied  that  justice  is  done  by  it."' 

From  this  it  would  seem  that  where,  as  here,  there  is  no  diffi- 
culty in  separating  the  indebtedness  from  that  portion  of  the 
mortgage  which  represents  security  for  the  stock,  it  may  be  al- 
lowed to  stand  for  such  indebtedness. 

In  the  present  case,  not  only  is  there  no  difficulty  in  ascertain- 
ing what  such  indebtedness  was;  there  is  in  fact  no  dispute  about 
it,  nor  is  there  any  dispute  that,  by  the  terms  of  the  agreement, 
such  indebtedness  was  to  be  cancelled;  but  there  is  a further  rea- 
son why,  in  fche  present  case,  if  possible,  the  mortgage  should  not 
be  declared  void  m toto.  The  defendants  Mackechnie  and 
Hughes  have  no  security  except  the  mortgage.  The  interests 
of  other  persons  who  have  made  large  advances  are  involved, 
and  these  persons  are  not  before  the  Court.  It  is  difficult  to  see 
how  entire  justice  could  be  done  to  all  parties  if  the  mortgage  con- 
tract is  wholly  set  aside.  In  my  view,  this  is  a case  where  the 
unusual  course  should  be  followed  of  ])ermitting  the  mortgage  to 
stand  as  a valid  security  for  such  liabilities  of  the  comiiany  as 
were  (‘ancelled  at  the  time  the  mortgage  was  given. 

As  to  the  plaintiffs’  right  to  l)ring  this  action:  it  was  decided 
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in  Mills  V.  Northern  Railway  of  Buenos  Ayres  Co.,  L.R.  5 Ch.  621, 
that  a simple  contract  creditor  of  a company  cannot  sustain  a 
bill  to  restrain  the  company  from  dealing  with  their  assets  as  they 
please,  on  the  ground  that  they  are  diminishing  the  fund  for  pay- 
ment of  his  debt.  Lord  Hatherley,  L.C.,  in  giving  the  judgment 
of  the  Court,  said  (pp.  627-8):  “So  far  as  the  case  rests  on  the 
simple  fact  of  the  plaintiffs  being  creditors  of  the  company,  it 
seems  to  me  hardly  capable  of  argument.  . . . The  only 

remedy  for  a creditor  in  that  case  is  to  obtain  his  judgment  and 
take  out  execution;  or  it  may  be  that  he  may  have  a power,  if 
the  case  warrants  it,  of  applying  to  wind  up  the  company.’^ 

So  far  as  I have  been  able  to  find,  this  authority  has  not  been 
in  any  way  overruled  or  impugned.  It  is  referred  to  in  Coxon  v. 
Gorst,  [1891]  2 Ch.  73.  Nor  is  this  case  within  Evans  v.  Coventry 
(1857),  8 De  G.  M.  & G.  835,  where  the  plaintiff,  as  one  of  the 
assured,  had  a contract  affecting  the  capital  of  the  insurance  com- 
pany or  partnership. 

In  the  present  case  the  plaintiffs  had  no  lien  or  claim  upon  the 
assets  of  the  company.  I do  not  think,  however,  that,  as  the  case 
now  stands,  this  is  an  insuperable  objection  to  the  trial  of  the 
issue  as  to  whether  or  not  the  giving  of  the  $60,000  mortgage  was 
ultra  vires.  On  the  opening  of  the  case,  counsel  for  the  defendant 
the  Cordova  Mines  Limited  stated  that  there  had  been  a change 
of  solicitors,  and  applied  to  amend  the  defence  of  the  company  so 
as  to  repudiate  the  mortgage.  The  application  was  for  the  time 
reserved,  and  the  case  proceeded.  The  plaintiff  proved  that  a 
number  of  the  creditors  had  liens  registered  on  the  26th  April 
1913,  aggregating  some  $5,000.  The  writ  in  this  action  was  not 
issued  until  the  29th  August,  1913. 

Later  in  the  case,  Mr.  Tilley  said:  “We  are  quite  content  that 
Mr.  Wood  should  make  any  amendment  he  desires  for  the  com- 
pany;’’ and  the  trial  Judge  observed  that  it  was  better  to  go  into 
the  wliol(‘  matter.  “I  want  to  know  what  the  company  will 
say  about  it  as  a company,  because  all  the  shareholders  are  here, 
and  th('  company,  while  it  is  a different  entity,  is  well  represented 
by  Mr.  Wood  nqiresiaiting  them,  and  the  liciuidator  would  have 
no  otluT  rights  probably,  so  the  outcome,  if  there  has  to  be  a 
winding-up  order,  would  be  that  the  winding-up  order  would  be 
made  and  the  licpiidator  brought  into  the  action  if  judgment  is 
pronounced.” 
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It  may  be  noted  here  that  an  application  to  wind  up  the  com- 
pany had  been  enlarged  and  was  pending  before  the  trial  Judge. 
No  order  has  yet  been  made  on  that  application.  The  com- 
pany’s amended  defence  was  then  filed.  All  parties  being  before 
the  Court,  if  it  were  necessary,  an  order  for  winding-up  could  be 
made,  and  the  liquidator  brought  into  the  action.  Whether  the 
plaintiffs,  representing  lien  creditors,  among  others,  whose  claims 
were  filed  prior  to  the  commencement  of  the  suit,  have  a right  to 
bring  action,  assuming  that  the  principle  in  Evans  v.  Coventry 
would  apply,  notwithstanding  Lord  Hatherley’s  decision  in  the 
Mills  case,  it  is  not  necessary  to  decide,  inasmuch  as  the  company 
seeks  to  join  the  plaintiffs,  and  by  its  defence  asks  to  have  the 
mortgage  declared  void.  All  parties  are  before  the  Court,  and 
there  is  no  reason  that  I can  see  why  that  issue  should  not  be  de- 
termined. 

The  appeal  should  be  allowed,  in  so  far  as  the  judgment  below 
dismisses  the  plaintiffs’  action,  declaring  the  mortgage  for  $60,000 
ultra  vires  to  the  extent  that’  the  same  exceeds  the  liabilities  of  the 
company  which  were  cancelled  by  the  arrangement  made  at  the 
time  the  mortgage  was  given.  There  is  evidence  that  Kirkgaard 
paid  on  the  mortgage  directly  $15,000,  and  possibly  more;  but 
the  amount  paid,  or  what  part  of  the  payment  was  out  of  the 
funds  of  the  company,  does  not  sufficiently  appear  upon  the  evi- 
dence. This  is  a matter  that  can  be  cleared  up  in  taking  an  ac- 
count of  the  amount  due  upon  the  mortgage.  As  proceedings  are 
now  pending,  in  an  action  upon  the  mortgage,  before  the  Master 
to  take  the  accounts,  a reference  in  this  case  would  seem  to  be  un- 
necessary. The  account  there  can  be  proceeded  with,  having  re- 
gard to  the  rights  of  the  parties  as  decided  in  this  action. 

As  to  the  question  of  costs:  having  regard  to  the  position  and 
rights  of  the  parties  when  the  action  was  brought,  and  tlie  fact 
that  the  company  for  the  first  time  at  the  trial  sought  to  join 
with  the  plaintiffs  to  set  aside  the  mortgage,  and  as  both  the  plain- 
tiffs and  the  company  take  the  position  that  the  mortgage  was 
void  in  toto,  and  the  defendants  insisted  that  it  was  valid,  and  that 
the  action  ought  to  be  dismissed,  there  should  be  no  costs  up  to 
and  inclusive  of  this  judgment. 

The  costs  of  the  reference  may  be  disposed  of  in  the  mortgage 
action. 
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Mulock,  C.J.  Ex.,  and  Sutherland  and  Leitch,  JJ.,  agreed. 

Riddell,  J.: — The  plaintiffs,  an  incorporated  company  carry- 
ing on  business  in  Toronto,  bring  their  action  against  the  defen- 
dant company,  a mining  company  carrying  on  business  at  Bel- 
mont, and  also  against  Kirkgaard,  Hughes,  and  Mackechnie.  .They 
claim  that  they  sold  and  delivered  certain  goods  to  the  defendant 
company  in  June,  1913,  which  are  still  not  paid  for;  that  the  de- 
fendant company  is  insolvent;  that  in  April,  1912,  the  defendant 
company  gave  a mortgage  to  Mackechnie  and  Hughes  to  secure 
the  sum  of  $60,000,  and  that  the  company  had  paid  $19,000  on 
account  of  the  mortgage;  that  the  mortgage  was  given  for  no 
consideration  and  upon  an  illegal  and  corrupt  bargain  between 
the  mortgagees  and  Kirkgaard,  as  it  was  given  in  pursuance  of 
an  agreement  between  these  and  one  Montgomery,  the  effect  of 
which  was  that  Mackechnie  and  Hughes  sold  to  Kirkgaard  two- 
thirds  of  the  stock  in  the  defendant  company,  Montgomery  taking 
such  stock  as  trustee  for  Kirkgaard;  that  the  mortgage  was  il- 
legal and  ultra  vires  ^^as  being  a payment  by  the  said  company  of 
its  own  assets  and  a mortgage  thereof  for  its  own  stock that  the 
mortgage  is  “a  fraud  and  void  as  against  the  creditors”  of  the 
said  company,  “in  that  thereby  the  capital  stock  of  the  company 
was  reduced  and  the  assets  of  the  compan}^  taken  in  consideration 
for  capital  stock  of  the  said  company  and  for  no  consideration;” 
that  Mackechnie  and  Hughes  were,  up  to  the  time  of  making 
the  mortgage,  directors  of  the  defendant  company,  and  their  act 
in  taking  the  mortgage  a “fraud  upon  the  plaintiffs  and  the  other 
creditors”  of  the  company;  that  the  mortgagees  had  taken  pro- 
ceedings on  the  mortgage,  and  a reference  was  proceeding  in  the 
Master’s  office  upon  a judgment  collusively  obtained  “for  the 
purpose  of  defeating  and  defrauding  and  delaying  the  plaintiffs 
and  all  other  creditors  of  the  defendant”  company;  and  that,  by 
reason  of  the  mortgage  and  judgment,  “the  plaintiffs  an(f  the  other 
creditors  of  the  defendant  . . . company  . . . are  de- 

feated and  delayed  and  prevented  from  recovering  payment  of 
their  claims  against  the  said”  defendant  company. 

Tli(*  prayer  is:  (1)  for  judgment  upon  their  claim;  (2)  that  the 
mortgage  be  (h'clarc'd  ill(‘gal  and  ultra  vires  of  the  company  and  a 
fraud  u})on  th(‘  jilaintiffs  and  other  creditors;  (3)  to  have  the  mort- 
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gage  set  aside  and  cancelled  and  removed  from  the  register; 
(4)  that  Mackechnie  and  Hughes  repay  all  money  received  by 
them  on  the  mortgage;  (5)  to  set  aside  the  consent  judgment; 
(6)  general  relief;  (7)  costs. 

The  defendants  Mackechnie  and  Hughes  deny  all  collusion 
and  fraud;  deny  the  status  of  the  plaintiffs  to  maintain  the 
action;  claim  a misjoinder  of  actions,  and  that  the  plaintiffs 
cannot  in  this  action  set  aside  or  restrain  proceedings  in  the  other 
action;  and  ask  that  the  action  be  dismissed  against  them  with 
costs. 

The  defendant  company  and  Kirkgaard  set  up  that  the  com- 
pany is  not  insolvent,  but  that  it  has  assets  ample  though  not 
immediately  available,  deny  all  illegality  in  the  mortgage  or  agree- 
ment and  all  collusion  or  impropriety  in  the  mortgage  action. 

There  was  no  reply. 

An  interim  injunction  was  obtained  on  the  17th  July,  1913, 
restraining  till  the  trial  the  defendants  from  selling  the  assets  of 
the  defendant  company,  and  from  taking  any  proceedings  upon 
the  mortgage.  This  was,  on  the  29th  August,  continued  till  the 
trial. 

The  case  came  on  for  hearing  before  Mr.  Justice  Middleton 
without  a jury  at  Peterborough,  on  the  14th  October;  a winding-up 
order  having  meantime  been  applied  for,  but  the  motion  en- 
larged. 

At  the  trial,  the  defendant  company  appeared  by  counsel, 
shewed  a change  of  solicitors,  and  asked  to  amend  their  defence. 
This  was  permitted.  The  new  defence  denies  insolvency,  denies 
the  making  of  the  mortgage,  says  the  mortgage  is  ultra  vires  and 
void,  and  claims  that  it  should  be  set  aside.  There  was  some 
talk  about  adding  a shareholder  as  party  plaintiff,  but  that  was 
not  done. 

The  trial  then  proceeded  with  the  record  so  framed.  It  may 
be  of  advantage  to  see  precisely  what  wjis  before  the  learned  Judge 
for  trial.  The  only  plaintiff*  was  the  Northern  company  suing 
on  behalf  of  themselves  and  all  other  creditors  of  the  Cordova 
company.  The  defendants  were  this  company  and  the  three 
individuals,  Kirkgaard,  Hughes,  and  Mackechnie.  The  plain- 
tiffs claim  in  substance ; — 

(1)  Judgment  for  their  claim  against  the  Cordova  company. 
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(2)  That  the  mortgage  is  void  against  such  creditors  because 
of  (a)  fraud,  and  (b)  being  ultra  vires. 

Consequent  relief  is  asked,  following  from  the  success  of  the 
second  contention,  i.e.,  cancellation  and  removal  from  the  registry, 
payment  back  by  Hughes  and  Mackechnie  of  the  money  received 
by  them  under  the  mortgage,  and  setting  aside  of  the  judgment 
in  the  mortgage  action. 

The  defendant  company,  while  denying  insolvency,  admits  the 
indebtedness,  thereby  disposing  of  claim  No.  1 in  favour  of  the 
plaintiffs;  and  denies  the  making  of  the  mortgage,  “and  puts  the 
plaintiffs  to  the  proof  thereof,’’  while  the  company  itself  sets  up 
that  the  mortgage  is  ultra  vires  and  void,  and  “claims  that  it 
should  be  set  aside  and  cancelled.” 

The  defence  of  Kirkgaard  continues  to  set  up  that  the  mort- 
gage is  valid,  as  does  that  of  Hughes  and  Mackechnie. 

The  Cordova  company  did  not  become  a plaintiff,  but  re- 
mained in  the  position  of  a defendant-.  There  was  no  order  made 
for  trial  of  any  issue  between  the  defendants,  but  the  action  re- 
mained and  remains  one  simply  at  the  instance  of  the  plaintiff 
company  suing  for  themselves  and  other  creditors  of  the  Cor- 
dova company. 

The  trial  resulted  in  a judgment  dismissing  the  action  with 
costs.  The  formal  judgment,  of  the  21st  October,  1913,  dismisses 
the  action  against  all  the  defendants  except  the  Cordova  company, 
“against  whom  judgment  has  already  been  entered;”  declares 
the  mortgage  “a  good  and  valid  mortgage  as  against  the  . . . 
(Cordova  company)  and  the  creditors”  thereof;  and  orders  the 
plaintiffs  to  pay  the  costs  of  the  defendants  other  than  the  Cor- 
dova company.  (The  judgment  against  the  Cordova  company 
was  for  the  claim  of  the  jilaintiffs,  and  was  obtained  pending  the 
action  and  before  the  trial,  on  the  26th  September,  1913;  this  judg- 
ment was  given  by  Mr.  Justice  Latchford,  and  liberty  was  given 
therein  “to  the  plaintiffs  to  proceed  with  their  action  in  regard  to 
all  other  the  claims  in  the  statement  of  claim  set  forth.”) 

The  plaintiffs  appealed,  on  the  grounds: — 

1.  That  the  mortgage  is  fraudulent  and  void,  being  ultra  vires 
of  the  company  and  not  given  for  the  purposes  of  the  company. 

2.  That  it  was  without  consideration  to  the  company. 

3.  That  it  delays  certain  creditors  at  the  time  the  mortgage 
was  given,  and  now,  from  recovering  their  claims. 
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4.  That  the  trial  Judge  was  in  error  in  holding  that  none  of  the 
present  creditors  was  such  at  the  date  of  the  mortgage. 

5.  There  was  no  evidence  of  assent  to  the  mortgage  by  all  the 
shareholders  of  the  company,  “and  upon  the  trial  of  this  action 
the  company  asked  and  was  allowed  leave  to  amend  its  statement 
of  defence  by  joining  with  the  plaintiffs  and  asking  that  the  mort- 
gage be  set  aside.” 

6.  If  necessary,  leave  was  asked  for  the  plaintiffs  to  amend 
their  claim  by  adding  a prayer  setting  aside  the  judgment  re- 
covered by  the  mortgagees  against  the  said  company  under  the 
said  mortgage  as  having  been  procured  by  collusion. 

The  Cordova  company  did  not  appeal,  but  Mr.  Clark  appeared 
for  that  company,  and  was  heard  in  support  of  the  appeal. 

During  the  course  of  Mr.  McKay’s  argument,  it  was  suggested 
by  a member  of  the  Court  that  the  mortgage  might  be  valid  for 
part  of  the  amount  mentioned  therein,  and  then  for  the  first  time 
the  position  was  taken  in  argument  that,  even  if  the  mortgage  was 
not  void  in  toto,  it  was  so  in  part.  My  learned  brethren  have 
given  effect  to  that  argument.  With  great  respect,  I am  unable 
to  agree.  Unless  we  are  prepared  to  reverse  the  well-established 
practice  and  assume  a jurisdiction  not  given  to  us,  I think  no  such 
judgment  should  be  given. 

The  position  of  the  plaintiffs  is  in  no  way  advanced  by  their 
becoming  judgment  creditors  'pendente  Ute;  the  right  of  the  plain- 
tiffs must  be  declared  as  of  the  teste  of  the  writ.  In  the  case  of  a 
defendant,  he  may  plead  facts  occurring  after  the  writ:  Rule  159, 
the  puis  darrein  continuance  of  ancient  practice;  but  for  the 
plaintiff  there  is  neither  puis  darrein  continuance  nor  audita  querela, 
the  issue  of  the  writ  is  his  Rubicon,  and  when  the  writ  is  issued 
jacta  est  alea.  I am  not,  of  course,  alluding  to  cases  in  which  a 
plaintiff  being  entitled  thereto  has  failed  to  clothe  himself  with  a 
representative  character  in  due  form,  as  in  such  cases  as  Edin- 
burgh Life  Assurance  Co.  v.  Allen  (1873),  19  Or.  593;  Trice  v. 
Robinson  (1888),  16  O.R.  433;  Humphreys  v.  Humphreys  (1734), 
3 P.  Wms.  348;  Horner  v.  Horner  (1853),  23  L.J.  Ch.  10,  and  like 
cases — the  limitation  of  the  rule  ajipearing  from  Chard  v.  Rae 
(1889),  18  O.R.  371,  in  which  many  cases  are  cited. 

The  very  point  has  been  decided  in  an  action  of  a kind  like  the 
present  by  our  own  Court.  In  St.  MichaeVs  College  v.  Merrick 
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(1879),  26  Gr.  216,  the  plaintiffs  filed  a bill  in  Chancery  on  be- 
half of  themselves  and  all  other  creditors  of  one  J.  D.  M.,  a de- 
fendant, alleging  that  the  defendant  J.D.M.  was  indebted  to  them 
in  the  sum  of  $520,  that  they  sued  him  at  law  and,  March,  1876, 
recovered  judgment,  but  he  obtained  a rule  nisi  to  set  aside  the 
verdict,  which  rule  was  still  undisposed  of;  that  he  and  his  co- 
defendant Manning  had  formed  a partnership,  but  that  to  de- 
fraud creditors  Mrs.  J.D.M.  was  the  nominal  partner  instead  of 
her  husband;  that  Manning  had  been  persuaded  by  J.D.M.  to 
buy  his  interest  (see  1 A.R.  at  p.  526);  the  Court  was  asked  to 
interfere.  Proudfoot,  W-C.,  allowed  a demurrer,  and  this  was 
sustained  by  the  Court  of  Appeal:  (1877),  1 A.R.  520.  Thereupon 
the  plaintiffs  amended  their  bill  by  alleging  that  Manning  had 
executed  in  favour  of  Mrs.  J.D.M.  a bond  for  $4,560,  being  a 
debt  due  by  him  to  J.D.M.,  for  the  fraudulent  purpose  of  pre- 
venting them  from  attaching  the  debt,  and  charging  that  such 
bond  was  fraudulent  against  the  plaintiffs  and  should  be  declared 
void.  It  was  further  alleged  that,  since  filing  the  bill,  the  plain- 
tiffs had  recovered  judgment  against  J.D.M.  and  had  issued  exe- 
cution against  his  goods  and  had  also  obtained  an  order  attaching 
the  debt,  but,  by  reason  of  the  fraudulent  creation  of  the  bond  to 
Mrs.  J.D.M.,  the  attaching  order  could  not  be  made  absolute. 
“The  amended  bill  prayed  that  the  said  bond  might  be  declared 
fraudulent  and  be  set  aside.”  Blake,  V.-C.,  allowed  a demurrer, 
and  the  case  was  reheard  before  the  full  Court.  Spragge,  C.,. 
said  (p.  217):  “The  subsequent  recovery  of  judgment  does  not 
give  a locus  standi  by  relation.”  Blake,  V.-C.  (p.  218):  “The 

plaintiffs  cannot  rely  on  the  judgment  at  law  recovered  since  the 
filing  of  the  bill,  but  must  stand  on  their  position  as  creditors  when 
proceedings  were  commenced  in  this  Court.”  And  Proudfoot, 
V.-C.  (p.  221):  “I  think  it  is  not  competent  for  the  plaintiff  to 
amend  his  lull  by  stating  a judgment,  if  a necessary  constituent 
of  his  right  of  suit,  which  was  recovered  after  the  filing  of  the 
bill.”  IHlkington  v.  Wignall  (1817),  2 Madd.  240,  348,  and 
Attorney-General  v.  Portreve,  etc.,  of  Avon  (1863),  11  W.R.  1050, 
were  cited  by  the  Court  as  authorities,  and  to  them  I add:  Watts 
v.  Hyde  (1847),  2 Ph.  406;  Bellamy  v.  Sabine  (1847),  2 Ph.  425; 
Lord  Darnley  v.  London  Chatham  and  Dover  R.  W.  Co.  (1863), 
1 DeC.  J.  & 8.  204;  Godfrey  v.  Tucker  (1863),  33  Beav.  280;  Firth 
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V.  Ridley  (1864),  33  L.J.Ch.  598;  Tonkin  v.  Lethbridge  (1811), 
G.  Coop.  43;  Beardmore  v.  Gregory  (1865),  2 H.  & M.  491,  496. 
The  distinction  between  cases  of  an  effective  and  an  ineffective 
amendment  is  indicated  by  Selwyn,  L.J.,  in  Attorney-General  v. 
Cambridge  Consumers  Gas  Co.  (1868),  L.R.  4 Ch.  71,  at  p.  85; 
no  amendment  can  be  effective  to  cure  an  original  defect  in  the 
plaintiff’s  title  by  alleging  facts  occurring  after  writ. 

The  Judicature  Acts  have  not  extended  the  rights  of  a plain- 
tiff in  this  regard:  McLean  v.  McLean  (1897),  17  P.R.  440;  and 
c/.  the  case  of  Take  v.  Andrews  (1882),  8 Q.B.D.  428. 

'The  plaintiffs  can  derive  no  assistance  from  the  right  exercised 
by  the  Court  under  the  Rules  of  adding  a plaintiff  pendente  lite, 
with  the  same  rights,  in  the  absence  of  special  order  to  the  con- 
trary, as  though  he  had  been  a party  from  the  beginning,  as  in 
Thomson  v.  Equity  Fire  Insurance  Co.  (1908),  17  O.L.R.  214 — see 
pp.  221,  222,  236.  This  point  does  not  seem  to  have  been  taken  in 
the  Supreme  Court  or  Judicial  Committee:  Equity  Fire  Insurance 
Co.  V.  Thompson  (1909),  41  S.C.R.  491;  Thompson  v.  Equity  Fire 
Insurance  Co.,  [1910]  A.C.  592. 

The  crucial  day  is  the  teste  of  the  writ.  And,  while  the 
power  exists  to  order  that  the  rights  of  the  added  plaintiff  are  to 
be  considered  as  in  issue  as  of  the  date  of  his  being  so  added, 
this  does  not  mean  the  rights  which  he  did  not  have  at  the  teste 
of  the  writ. 

This  is  not  a technicality.  Technicalities  are  odious,  especially 
when  they  cause  delay  or  expense,  as  is  the  case  in  the  vast  ma- 
jority of  instances.  Law  is  necessarily  technical,  slow  and  ex- 
pensive enough  at  the  best,  and  all  legitimate  means  should  be 
employed  to  minimise  these  evils.  But  for  the  Court  to  attempt 
to  give  the  plaintiff  relief  according  to  the  facts  as  they  are  at  the 
time  of  the  trial,  instead  of  according  to  their  state  at  the  teste  of 
the  writ,  would  be  to  usurp  the  powers  of  the  Legislature.  We 
must  declare  the  law  as  we  find  it  and  not  make  new  laAvs. 

The  law  then  is,  that  this  action  must  be  determined  as 
though  no  judgment  had  been  obtained  against  the  Cordova  com- 
pany on  the  claim  of  the  plaintiffs,  the  plaintiffs  suing  as  simjile 
creditors  on  behalf  of  themselves  and  all  the  other  creditors. 

That  the  plaintiffs  so  suing  may  claim  that  the  mortgage  is 
wholly  void  against  them  as  fraudulent  or  voluntary,  under  the 
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statutes  of  13  and  27  Elizabeth  and  our  statutes,  is  not  disputed; 
but  I agree  with  the  learned  trial  Judge  and  my  brethren  that  this 
claim  cannot  succeed. 

The  claim  of  the  plaintiffs  based  upon  the  proposition  that  the 
mortgage  transcended  the  powers  of  the  company  is  in  a different 
position.  They  have  no  lien  on  the  assets  of  the  company,  and 
cannot  interfere  with  the  company  doing  what  it  pleases  with  its 
assets:  Mills  v.  Northern  Railway  of  Buenos  Ayres  Co.,  L.R.  5 Ch. 
621;  Coxon  v.  Gorst,  [1891J  2 Ch.  73.  Nor  are  they  (considering 
their  rights  as  of  the  teste  of  the  writ)  entitled  to  a declaration  of 
what  there  would  be  if  they  afterwards  obtained  a judgment. 
The  Court  could  not  act  on  a hypothetical  case  and  declare  the 
rights  which  were  possessed  by  a creditor  who  supposed  he  had 
claims  against  a company  “which  he  had  not  established  in  a 
court  of  justice,  but  which  he  was  about  to  proceed  (and  had  pro- 
ceeded) to  establish:”  L.R.  5 Ch.  at  p.  628.  The  Court  would 
say,  “Get  your  judgment:”  Dowling  v.  Dowling  (1866),  L.R.  1 
Ch.  612. 


The  action  then  was,  in  my  view,  rightly  dismissed  with  costs 
against  the  plaintiffs,  and  I am,  with  great  respect,  unable  to  see 
why  this  result  should  be  changed  even  if  the  Cordova  company 
were  to  be  declared  entitled  to  some  relief,  as  my  learned  brethren 
think. 

Then  as  to  the  Cordova  company,  it  will  be  well  to  set  out  the 
exact  course  at  the  trial. 

At  the  beginning,  Mr.  Grant,  who  was  counsel  for  the  plaintiffs, 
being  asked  to  open,  said:  “I  understood  Mr.  Wood  was  going 
to  make  some  application  on  behalf  of  the  shareholders,  as  well 
as  appearing  for  the  company;  at  least  I was  so  instructed  last 
night.”  The  report  continues: — 

“His  Lordship:  What  is  the  nature  of  the  application? 

“Mr.  Grant:  Mr.  Clark  telephoned  me  and  said  he  was  in- 
structed by  Mr.  Wood  to  appear,  and  I do  not  know  whether  I 
caught  it  correctly,  whether  I gathered  rightly  what  he  said;  it 
was  just  before  I left  the  office  last  night;  he  was  going  to  ask 
that  some  shareholder  was  going  'to  be  made  a party  who  is  ob- 
jecting to  this  transaction — be  made  a party  plaintiff — he  may 
come  late,  I do  not  know.” 

(“Mr.  Clark”  was  Mr.  J.  M.  Clark,  K.C.,  acting  before  us 
for  the  Cordova  company.) 
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After  some  discussion  as  to  adding  a shareholder,  which  came 
to  nothing,  the  following  took  place: — 

“Mr.  Wood:  My  Lord,  I appear  for  the  Cordova  Mines 
Limited,  on  hasty  instructions,  and  I have  not,  I think,  hardly 
found  my  own  yet — I have  not  yet  got  a copy  of  the  pleadings. 
In  the  first  place,  I was  preparing  to  serve  notice  of  change  of 
solicitors  for  the  Cordova  Mines  from  the  firm  of  Kerr,  Bull, 
Shaw,  & Montgomery  to  myself,  but  I have  not  had  sufficient  time 
to  do  that  yet,  as  I only  got  instructions. 

“ His  Lordship : It  makes  no  difference.  You  can  be  regarded 
as  counsel. 

“Mr.  Wood:  Then  I wish  to  apply  to  amend  the  defence  of 
the  company;  to  amend  the  pleadings  so  as  to  repudiate  the  mort- 
gage. 

“His  Lordship:  What  is  the  position  now — does  the  company 
admit  the  mortgage? 

“Mr.  Wood:  They  admit  the  making  of  the  mortgage  on  the 
pleadings. 

“Mr.  Grant:  Yes,  they  admit  the  making — here  are  the  plead- 
ings. 

“Mr.  Wood:  If  Mr.  Grant  will  kindly  tell  me  the  particulars. 

“Mr.  Grant:  They  admit  the  mortgage  and  set  out  the  cir- 
cumstances. 

“Mr.  Tilley:  And  then  it  goes  on  to  say  that  the  company 
held  back  its  consent  to  the  said  arrangement  in  order  to  enable 
it  to  continue  (reads). 

“His  Lordship:  If  the  company  want  to  repudiate  it  and 

restore  all  moneys  and  benefit  they  have  received  under  the 
mortgage. 

“Mr.  Wood:  Just  at  this  stage  the  company  wish  to  amend 
their  pleadings  to  that  effect,  and  it  should  be  urged  that  the 
shareholders  object  to  the  mortgage,  as  well  as  the  creditors. 
The  company  desire  in  further  protection — 

“His  Lordship:  I think  the  best  thing  I can  do  is  to  reserve  the 
application  for  leave  to  amend  until  I see  how  the  ease  developes.” 

After  a witness  had  been  examined,  Mr.  Wood  was  allowed 
“to  cross-examine  at  large,’’  and  did  so  without  filing  the  amended 
defence  (p.  13),  and  he  took  an  occasional  part  in  the  argument 
during  the  course  of  the  trial,  but  counsel  for  the  plaintiffs  took 
the  chief  part  in  the  conduct  of  the  case. 
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At  the  close  of  the  plaintiffs’  case,  at  the  beginning  of  the  sec- 
ond day  of  the  trial,  the  application  to  amend  was  mentioned  by 
counsel  for  the  defendants  Hughes  and  Mackechnie,  before  going 
into  the  defence:  “We  have  been  a long  time  at  this,  and  we  are 
quite  content  that  Mr.  Wood  should  make  any  amendment  he 
desires  for  the  company.” 

His  Lordship  said:  “It  is  better  to  go  into  the  whole  matter. 
. . . I want  to  know  what  the  company  will  say  about  it  as  a 
company,  etc.,  etc.,  if  there  is  to  be  a winding-up  order  . . The 
liquidator  (would  be)  brought  into  the  action  if  judgment  is  pro- 
nounced.” There  is  some  discussion  as  to  the  relative  positions 
of  liquidator  and  company. 

After  nearly  all  the  evidence  was  in,  Mr.  Wood  was  called  on 
to  file  his  amended  pleading;  he  did  so,  and  offered  no  evidence. 
The  case  continued  with  the  pleadings  in  their  present  condition 
and  as  already  mentioned. 

I am  of  the  opinion  that  the  defendant  company  has  no  right 
in  this  action  to  attack  the  mortgage  at  all.  It  was  allowed  to 
file  its  pleading  after  practically  all  the  evidence  was  in,  and  with 
a full  knowledge  of  all  the  facts,  and  deliberately  took  its  position 
definitely  as  defendant.  It  did  not  ask  to  be  made  a party 
plaintiff:  and  could  not  be,  in  my  view.  It  could  be  made  a 
party  plaintiff  only  if  it  were  necessary  to  enable  the  Court  to 
adjudicate  upon  the  questions  involved  in  the  action  (Rule  134), 
or  where  there  is  a doubt  of  the  right  person  being  plaintiff,  etc. 
There  is  nothing  of  that  kind  here;  the  questions  involved  in  the 
action  are  simply  the  rights  of  the  plaintiffs  as  creditors. 

In  Clowes  v.  Hilliard  (1876),  4 Ch.  D.  413,  certain  persons, 
not  having,  but  expecting  to  have,  an  interest  in  an  estate,  sued 
for  administration;  a demurrer  was  allowed;  the  plaintiffs  asked 
to  amend  by  adding  a beneficiary  with  a vested  interest;  this  was 
refused. 

In  Walcott  V.  Lyons  (1885),  29  Ch.  D.  584,  a tenant  for  life 
brought  an  action  against  trustees  for  improper  investment  of  a 
trust  fund;  fearing  that  he  could  not  succeed,  as  the  defendants 
raised  the  defence  that  what  they  had  done  they  did  at  his  request, 
he  asked  that  his  son  should  be  added  as  a plaintiff,  as  he  had  a 
reversionary  interest  in  the  fund.  The  Vice-Chancellor  Bacon 
made  the  order,  but  the  (k)urt  of  Appeal  set  it  aside.  Cotton, 
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L.J.,  at  p.  586,  says:  “Can  it  be  said  under  the  circumstances  that 
the  presence  of  the  son  is  necessary  to  enable  the  Court  to  ad- 
judicate upon  all  the  questions  involved  in  the  cause?  I am  of 
opinion  that  it  cannot  ...  It  is  contended  that  the  main 
question  in  the  cause  is  whether  there  had  been  a breach  of  trust. 
That  is  not  so.  The  question  ...  is  whether  there  has  been 
any  breach  of  trust  of  which  the  father  has  a right  to  complain. 
If  this  had  been  a case  in  which  the  Judge  had  exercised  a discre- 
tion given  him  by  the  Order  we  should  not  have  interfered,  but  in 
my  opinion  the  case  does  not  come  within  the  Order  at  all.’’ 
Fry.,  L.J.,  says  (p.  587):  “The  defence  may  be  good  or  bad.  If 
it  be  good,  the  plaintiff  has  no  cause  of  action,  and  he  wishes  to 
associate  with  him  some  one  who  has  a cause  of  action.  This,  in 
my  opinion,,  the  Order  does  not  authorise.” 
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This  case  is  under  O.  XVI.,  r.  11  (135),  corresponding  to  part 
of  our  Rule  134;  the  case  previously  cited  is  under  O.  XVI.,  r.  2 
(124),  corresponding  to  part  of  the  remainder:  New  Westminster 
Brewery  Co.  v.  Hannah  (1876),  24  W.R.  899,  [1876]  W.N.  215, 
[1877]  W.N.  35;  McClenaghan  v.  Grey  (1883),  4 O.R.  329. 

The  rule  is  fairly  stated  in  Mathews  White  & Stringer’s  Ann. 
Pr.,  1914,  p.  240:  “Where  the  original  plaintiff  has  no  right  of 
action,  he  cannot  by  amendment  . . . introduce  a plaintiff 
in  whom  there  is  a right  of  action,  and  so  make  an  entirely  new 
case But,  if  he  has  the  right  plaintiff,  he  may  some- 

times introduce  a new  cause  of  action.” 

Merely  formal  parties  may  well  be  added,  such  as  the  Attor- 
ney-General: see  Attorney-General  v.  Pontypridd  W aterworks  Co., 
[1908]  1 Ch.  388,  and  Caldwell  v.  Pagham  Harbour  Reclamation 
Co.  (1876),  2 Ch.  D.  221;  or  trustee  for  cestuis  que  trust  already 
plaintiff's,  as  in  Duckett  v.  Cover  (1877),  6 Ch.  D.  82;  Carswell  v. 
Hyland  (1887),  3 Times  L.R.  708;  Cupples  v.  Strahan  (1892), 
29  L.R.  Ir.  120;  Showed  v.  VCinkup  (1889),  60  L.T.R.  389;  or  if 
there  is  a bond  fide  mistake,  as,  e.g.,  if  the  plaintiff’  is  a member 
of  a class  whose  rights  are  to  be  determined,  and  a mistake  has 
been  made  by  making  the  plaintiff  one  whose  rights  are  doubtful, 
as  it  is  doubtful  if  he  belongs  to  the  class,  there  a proper  plaintiff 
is  added:  Ayscough  v.  Bullar  (1889),  37  W.R.  529,  41  Ch.  D.  341. 

Most  of  the  cases  are  to  be  found  in  Matthews  White  A 
Stringer’s  Ann.  Pr.,  1914,  at  pp.  214,  215. 
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In  the  present  instance  there  was  no  mistake.  Until  about  the 
time  of  the  trial,  the  company  was  upholding  the  mortgage. 
And  the  real  question  here  is  not,  was  the  mortgage  invalid  for 
any  reason?”  but,  ‘‘was  it  invalid  for  any  reason  of  which  the 
plaintiffs  have  a right  to  complain?”  Walcott  v.  Lyons,  29  Ch.  D. 
at  p.  586. 

In  any  case  no  order  has  ever  been  made  or  asked  for,  to  make 
the  Cordova  company  a party  plaintiff.  Its  pleading  simply  sets 
out  its  position,  that  the  mortgage  is  void  and  should  be  set  aside 
and  cancelled.  It  does  not  ask  that  the  mortgage  should  be  set 
aside  and  cancelled  as  void  against  it,  but  that  it  should  be  set 
aside  and  cancelled  in  this  action.  In  other  words,  it  claims  that 
the  plaintiffs  should  succeed  in  the  action. 

The  rule  before  the  Judicature  Acts  as  to  relief  between  co- 
defendants was  reasonably  clear.  The  leading  case  is  Chamley 
V.  Lord  Dunsany  (1807),  2 Sch.  & Lef.  690  (Dom.  Proc.),  where 
it  is  said  in  effect  that,  if  a defendant  is  necessary  as  a party  in 
order  that  the  decree,  which  is  in  fact  made  in  favour  of  the 
plaintiff,  may  be  made,  and  the  evidence  upon  which  such  decree 
is  based  discloses  a case  for  relief  over  by  one  defendant  against 
another,  a judgment  will  be  given  accordingly.  ‘^The  defendant 
chargeable  has  a right  to  do  so”  (p.  718 — see  p.  709.)  “If  a 
plaintiff  cannot  get  at  his  right  without  trying  and  deciding  a case 
between  co-defendants,  the  Court  will  try  and  decide  that  case. 
. .■  . . But  if  the  relief  given  to  the  plaintiff  does  not  require 
or  involve  a decision  of  any  case  between  co-defendants,  the  co- 
defendants  will  not  be  bound,”  etc.,  etc. : Cottingham  v.  Shrewsbury 
(1843),  3 Hare  627,  at  p.  638. 

“It  was  always  the  rule  in  Chancery  to  give  as  between  co- 
defendants all  the  relief  which  their  respective  equities  arising 
out  of  the  plaintiff’s  case  entitled  them  to:”  McMichael  v.  Wilkie 
(1891),  18  A.R.  464,  at  p.  473,  per  Maclennan,  J.A. 

No  issue  between  co-defendants  could  be  tried  whose  “deter- 
mination was  not  necessary  ...  to  the  relief  sought  by  th('  plain- 
tiff:” Walker  v.  Dickson  (1892),  20  A.R.  96,  at  p.  104. 

Accordingly,  the  point  must  have  been  raised  by  the  l)ill: 
Goodwin  v.  Clewley  (1839),  2 Beav.  30;  and  the  judgment  must  be 
necessary  “for  the  purjiose  of  working  out  the  plaintiff’s  e(piity:” 
Gresley  v.  Mousley  (1859),  4 DeC.  & J.  78,  at  ]).  99;  and  great 
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care  was  exercised  to  make  no  decree  where  the  question  was  one 
arising  only  between  defendants:  Thomas  v.  Lloyd  (1856),  25  Beav. 
620;  Goodwin  v.  Clewley,  2 Beav.  30. 

No  case,  I venture  to  think,  can  be  found  in  which  the  plaintiff 
failed  to  make  out  a case,  but  a defendant  was  given  a decree 
against  a co-defendant.  The  cases  are,  moreover,  of  relief  over 
being  asked;  not  a substantive  cause  of  action,  which  might 
succeed  if  the  plaintiff  had  not  brought  an  action  at  all.  Campbell 
V.  Robinson  (1880),'  27  Gr.  634,  Chamberlain  v.  Sovais  (1881), 
28  Gr.  404,  Cayley  v.  Hodgson  (1867),  13  Gr.  433,  and  Worrell  v. 
Lockie  (1892),  13  C.L.T.  Occ.  N.  7,  are  some  of  them  in  our  own 
Courts. 

Whether  the  Cordova  company  is  properly  and  necessarily  a 
party  to  enable  the  plaintiffs  to  press  the  only  possible  claim  they 
could  have,  i.e.,  to  set  aside  the  mortgage,  it  is  not  necessary  to 
determine.  Notwithstanding  Gibbons  v.  Darvill  (1888),  12  P.R. 
478,  it  may  be  found  on  consideration  that  it  is  not  necessary  to 
add  the  grantor  in  such  case:  Scott  v.  Burnham  (1872),  19  Gr. 
234;  Beattie  v.  Wenger  (1897),  24  A.R.  72.,  I assume,  however, 
without  deciding,  that  the  Cordova  company  is  properly  a party. 

The  Judicature  Act  made  a change:  R.S.O.  1914,  ch.  56,  sec. 
16  {d)  (I  use  the  1914  citation  for  convenience),  provides  that 
“the  Court  . . . shall  . . . have  power  to  grant  to  any  de- 
fendant ...  all  such  relief  relating  to  or  connected  with  the 
original  subject  of  the  cause  . . . against  any  other  person ’’ 
{i.e.,  other  than  the  plaintiff),  “whether  already  a party  to  the 
same  cause  ...  or  not,  who  shall  have  been  duly  served  with 
notice  in  writing  of  such  claim  pursuant  to  the  Rules  ...  as 
might  properly  have  been  granted  against  such  person  if  he  had 
been  made  a defendant  to  a cause  duly  instituted  by  the  same 
defendant  for  the  like  purpose.” 

This  is  a very  wide  enactment  and  might  have  been  taken 
advantage  of  to  give  the  defendants  a greater  range  of  rights  than 
they  have.  The  person  against  whom  such  a claim  may  be  pressed 
must  be  served  with  a notice  as  prescribed,  and  if  no  notice  can 
be  served,  no  claim  can  be  pressed.  The  Rules  do  not  cover  the 
present  case.  Rule  170  (Con.  Rule  215)  is  the  only  Rule  applic- 
able, and  that  gives  the  right  to  serve  a notice  only  “where  a de- 
fendant claims  to  be  entitled  to  contribution  or  indemnity  from 
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or  relief  over  against  any  other  defendant.”  And  even  in  such 
cases  the  Court  will  not  try  the  question  between  co-defendants 
without  an  order  under  Rule  169  (Con.  Rule  213) : Burke  v.  Pitt- 
.mon  (1888),  12  P.R.  662;  Flower  v.  Todd,  [1884]  W.N.  47;  Tritton 
V.  Bankart  (1887),  56  L.J.  Ch.  629,  35  W.R.  474;  Filler  v.  Roberts 
(1882),  21  Ch.  D.  198.  In  the  case  in  56  L.J.  Ch.,  the  trial  Judge, 
Kekewich,  J.,  held  that,  if  an  order  to  try  had  not  been  obtained, 
he  had  no  jurisdiction  to  entertain  a claim  by  a defendant  against 
his  co-defendant. 

I think,  then,  that  neither  by  the  practice  before  or  by  that 
under  the  Judicature  Acts  should  the  Court  give  a judgment 
based  upon  any  right  of  the  Cordova  company  to  have  the  mort- 
gage declared  void. 

In  that  view,  the  formal  judgment,  which,  of  course,  and  not 
the  reasons  given  therefor,  is  in  question  in  this  appeal,  is  to  be 
looked  at.  It  consists  of  three  paragraphs  only:  the  first,  dis- 
missing the  action;  the  third,  awarding  costs  to  the  defendants 
other  than  the  Cordova  company;  the  second,  declaring  “that  the 
mortgage  . . . is  a good  and  valid  mortgage  as  against  the 
defendants  Cordova  Mines  Limited,  and  the  creditors  of  the 
said  defendants  . . .” 

The  second  is  the  only  paragraph  to  which  exception  can  be 
taken.  The  plaintiffs  cannot  complain;  as  against  them  it  is  but 
another  way  of  stating  that  their  action  is  dismissed;  and,  in  my 
view,  the  Cordova  company  is  not  hurt.  So  far  as  it  is  a declara- 
tion of  rights  as  against  the  plaintiffs,  the  Cordova  company  is  not 
concerned;  and,  if  it  be  a declaration  as  against  that  company,  it 
would  perhaps  have  not  been  bound  by  it,  even  under  the  law 
and  practice  as  it  existed  before  the  Judicature  Act:  Cottingham 
V.  Shrewsbury,  3 Hare  at  p.  638,  per  Wigram,  V.-C. ; while,  under  our 
present  law,  the  Court  has  no  jurisdiction  to  give  such  a judgment, 
and  the  judgment  would  be  a mere  brutuni  fuhnen.  But,  if  they 
so  dosin',  th('  judgment  should  be  franu'd  so  as  to  exclude  the 
construction  that  it  is  anything  else  than  an  adjudication  of  the 
rights  of  the  plaintiffs  and  their  class.  It  is  true  that  the  Cordova 
company  has  not  served  notice  of  ap]:)eal,  but  that  is  a mere  matter 
of  practice,  which  we  can  and  should  rectify.  It  should  pay  all 
the  costs,  as  the  judgnu'nt  was  invited  by  its  own  conduct  in  the 
action. 
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With  this  slight  change,  the  appeal  should,  in  my  opinion,  be 
dismissed  with  costs. 

If  we  permit  the  company  to  attack  the  mortgage  in  this 
action  (and  I think  the  Court  has  no  power  to  do  so),  and  we 
determine  the  right  to  have  the  same  declared  void  at  the  instance 
of  the  company,  it  seems  to  me  we  are  making  a revolutionary 
change,  a change  of  a far-reaching  character.  A plaintiff,  having 
no  right  himself  to  attack  a defendant,  may,  by  bringing  in  another 
defendant,  make  his  attack  through  the  rights  of  that  defendant, 
and  that  perhaps  by  setting  up  a claim  in  his  action  which  is 
wholly  illusory  or  clearly  baseless;  and  a defendant,  when  sued, 
must  be  prepared  to  defend  himself  against  not  only  the  plaintiff 
and  any  claims  he  may  have,  but  also  his  co-defendants  and  any 
claim  they  may  have. 

My  learned  brethren  have  held  that  we  may  and  should  con- 
sider the  case  as  though  the  Cordova  company  were  a plaintiff, 
and  I proceed  to  consider  the  case  in  that  view. 

The  case  set  out  in  the  pleadings,  and  as  fought  out  at  the 
trial,  was  that  the  “mortgage  (a)  was  not  authorised  by  the  share- 
holders of  the  said  company,  and  (b)  is  ultra  vires  and  void;” 
and  the  claim  set  up  was  that  “it  should  be  set  aside  and  can- 
celled.” 

There  was  no  claim  that,  even  if  not  ultra  vires  and  void,  it 
was  security  for  only  part  of  the  sum  mentioned  in  it,  and  nothing 
was  heard  of  such  a claim  until  the  suggestion  was  made  by  a 
member  of  the  Court  during  the  argument  before  us.  The  appeal 
should,  in  my  view,  be  disposed  of  “on  the  simple  ground  that 
the  case  made  by  the  plaintiffs  at  the  trial  was  entirely  dis- 
proved, and  that  it  was  not  open  to  them  afterwards  to  set  up  a 
case  inconsistent  with  it,  and  the  answer  to  which  would  (or 
might)  have  necessitated  further  evidence.”  Their  Lordships 
of  the  Judicial  Committee  have  spoken  in  no  uncertain  terms  of  a 
different  procedure,  in  the  judgment  from  which  I extract  the  pre- 
ceding: Monarch  Life  Assurance  Co.  v.  Mackenzie  (1913),  25 

O.W.R.  743,  at  p.  749.  That  this  claim  is  inconsistent  with  that 
set  up  at  the  trial  is  obvious.  Then  it  was  ('laimed  that  the 
mortgage  was  void:  now,  that  it  is  not  void  but  is  valid;  but  that  the 
real  amount  secured  thereby  is  less  than  the  amount  mentioned 
on  its  face.  That  further  evidence  may  be  necessary,  I shall 
attempt  to  shew  hereafter. 


App.  Div. 
1914 

Northern 

Electric 

AND 

Manu- 
facturing 
Co.  Limited 

V. 

Cordova 

Miner 

Limited. 

Riddell,  T. 


252 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1914 

Northern 

Electric 

AND 

Manu- 
facturing 
Co.  Limited 

V. 

Cordova 

Mines 

Limited. 

Riddell,  .T. 


Supposing,  then,  that  the  question  to  be  determined  is  the 
validity  of  the  mortgage,  I agree  with  the  rest  of  the  Court  that, 
even  if  part  of  the  consideration  were  “illegal,”  the  mortgage 
would  nevertheless  not  be  void.  The  rule  is  that,  if  part  of  the 
consideration  be  legal  and  part  illegal,  the  mortgage  is  not  void, 
but  is  security  for  that  part  of  the  consideration  which  is  legal 
only,  unless  the  legal  and  illegal  parts  are  inextricably  involved: 
Sheehy  v.  Sheehy,  [1901]  1 I.R.  239,  in  which  previous  cases  in 
England  and  Ireland  are  cited  and  discussed;  20  Am.  & Eng. 
Encyc.  of  Law,  p.  922,  and  cases  in  note  2.  By  deciding  that  the 
mortgage  is  valid  we  do  no  more  than  has  already  been  done  in 
the  mortgage  proceedings,  and  I venture  to  think  that  we  should 
leave  the  amount  for  which  the  mortgage  is  security  to  be  deter- 
mined in  the  reference  now  going  on  in  that  action.  The  Master 
could  take  all  evidence  which  might  be  necessary,  and  could  de- 
cide the  questions  of  law  (if  any)  which  might  incidentally  arise. 
If  he  thought  himself  incompetent  to  decide  these,  it  would  be 
open  to  him  to  ask  the  Court,  who  could  decide  with  all  the 
facts  established. 

If,  however,  we  are  to  interfere  with  that  reference,  and 
determine  on  the  evidence  before  us  the  amount  for  which  the 
mortgage  stands  as  security,  I think  we  must  find  for  the  full 
amount. 

A mortgage  may  be  perfectly  good  for  a larger  amount  than 
the  cash  actually  advanced  and  received:  e.g.,  in  Potter  v.  Ed- 
wards (1857),  26  L.J.  Ch.  468,  a mortgage  was  executed  for 
£1,000,  but  £700  only  was  advanced,  the  mortgagee  insisting  upon 
a mortgage  for  the  larger  sum,  on  account  of  the  unsatisfactory 
nature  of  the  security.  The  mortgagor  tendered  £700  to  the  mort- 
gagee, which  was  refused,  and  then  filed  his  bill  for  redemption. 
Kindersley,  V.-C.,  said:  “It  is  true  that,  in  an  ordinary  case, 

where  there  is  a mortgage  for  £1,000,  and  it  is  proved  that  £700 
only  has  bi'en  advanced,  the  Court  will  allow  it  to  stand  for  £700 
only,  but  in  this  case  there  is  uncontradicted  evidence  of  an  ar- 
rang('m(‘iit  to  a different  effect.”  So  in  Webster  v.  Cook  (1867), 
L.IL  2 Ch.  542,  a mortgage  for  £3,300,  payable  on  a future  day, 
but  r(*d(‘emable  at  the  end  of  one  year  for  £1,500,  was  held  valid, 
though  only  £1,000  was  actually  advanced.  Lord  Chelmsford, 
L.C.,  said  (p.  547):  “It  was  . . . competent  to  the  defendant 
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to  purchase  the  sum  of  £3,300  to  be  paid  upon  a future  event, 
and  to  stipulate  that  if  a smaller  sum  were  paid  before  that  event 
happened,  he  would  receive  it  in  satisfaction;”  cf.  Santley  v. 
Wilde,  [1899]  2 Ch.  474,  in  which  Lindley,  M.R.,  considers 
collateral  advantages  to  mortgagees. 

There  is  nothing  in  the  ordinary  case  to  prevent  a mortgagor 
giving  a mortgage  for  any  amount,  however  large,  for  any  con- 
sideration, however  insignificant,  subject  to  the  ordinary  rules 
governing  contracts,  e.g.,  as  to  fair  dealing,  good  faith,  etc.  The 
transaction  here  was,  as  the  learned  Judge  says,  “absolutely 
honest,  absolutely  above-board,  and  absolutely  for  the  interest 
of  the  company.” 

The  substance  of  the  transaction  is,  that  three  men,  who  owned 
the  stock  of  the  company  and  had  advanced  money  for  the  com- 
pany, fell  out.  Money  was  needed  for  the  company,  but  could 
not  be  obtained  because  of  the  disagreement;  the  company  was 
doomed  to  financial  disaster,  and  something  had  to  be  done. 
Two  of  the  three  sold  out  to  the  third  for  $60,000,  on  condition 
that  the  company  should  give  a mortgage  for  this  sum,  and  the 
third  agreed  to  finance  the  company  to  the  amount  of  $3,000  per 
month  and  provide  for  the  proper  working  of  the  mine;  the  three 
to  pay  off  all  debts,  including  their  own  claims,  and  the  company 
to  start  with  a clean  sheet.  The  whole  matter  was  brought  be- 
fore the  company’s  shareholders,  and  every  one  approved. 

The  company  agreed  to  give  the  mortgage,  and  did  so.  If 
this  had  been  the  case  of  a private  mine-owner,  instead  of  a 
mining  company,  could  any  fault  be  found  with  the  transaction? 
The  agreement  to  look  after  the  mine,  etc.,  was  not  indeed  made 
with  the  owner,  but  what  did  that  matter?  The  mortgagees  had 
obtained  an  agreement  which  they  might  enforce,  and  that  in  it- 
self was  sufficient  consideration  to  enforce  an  agreement  based 
upon  it.  And  indeed,  in  this  instance,  some  $18,000  or  $20,000 
was  actually  so  paid  and  put  into  the  company’s  undertaking. 
The  company  got  for  their  mortgage  payment  of  their  debts  to  the 
amount  of  about  $43,000,  and  a reasonable  certainty  that  their 
undertaking  would  be  carried  on,  instead  of  becoming  an  instant 
failure;  and  who  can  say  that  this  assurance  was  worth  less  than 
the  amount  of  the  difference  between  $60,000  and  $43,000?  The 
parties  to  the  transaction  made  their  bargain,  fair,  honest  and 
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open.  Why  should  it  not  be  enforced?  If  the  receipt  of  £700 
was  worth  to  the  l^orrower  in  Potter  v.  Edwards  £1,000,  payable 
at  a future  time,  why  cannot  the  company  say  that  the  freedom 
from  debts  of  $43,000,  the  enforcement  of  which  would  ruin  the 
company,  and  the  reasonable  certainty  of  the  company’s  business 
being  carried  on,  are  worth  $60,000? 

I am  wholly  unable  to  see  any  objection  based  upon  the  fact 
that,  in  consequence  of  the  transaction,  one  out  of  the  three  col- 
leagues became  the  owner  of  the  whole  of  the  stock,  instead  of  the 
stock  being  divided  among  the  three.  This  is  not,  I think,  ob- 
jectionable under  the  law,  statutory  or  otherwise,  forbidding  a 
company  from  buying  its  own  shares,  whether  in  its  own  name  or 
in  that  of  a trustee.  The  reason  for  the  rule  is,  that  this  is  either 
a buying  to  keep  or  a buying  to  sell  again;  in  the  one  case  a re- 
duction of  capital  and  diminution  of  the  assets  in  a manner  not 
authorised  by  the  Legislature,  in  the  other,  a trafficking  in  stock 
not  authorised  by  the  charter.  The  first  would  be  a fraud  upon 
the  creditors,  who  are  entitled  to  rely  upon  the  whole  capital 
stock  issued,  and  the  second  a transgression  of  the  limit  placed 
upon  the  powers  of  the  company. 

The  leading  case  is  Trevor  v.  Whitworth,  12  App.  Cas.  409. 
In  British  and  American  Trustee  and  Finance  Corporation  v. 
Couper,  [1894]  A.C.  399,  at  p.  404,  Lord  Herschell,  L.C.,  explain- 
ing the  previous  case,  says:  ‘‘The  ratio  decide7idi  in  that  case  was 
in  part,  at  least,  this:  that  a company  which  paid  away  its  assets 
for  the  purchase  of  its  own  shares  did  thereby  reduce  its  capital, 
and  that  not  in  a manner  authorised  by  the  Legislature.”  The 
decision  is  cited  of  Lindley,  L.J.,  in  In  re  Denver  Hotel  Co.,  [1893] 
1 Ch.  495,  who  says  (p.  506)  that  this  would  “enable  a compan^^ 
to  prefer  one  shareholder  to  another  of  the  same  class  as  himself 
by  })uying  up  his  shares.” 

Lord  Watson  ([1894]  A.C.  at  p.  409)  sa}^s:  “For  the  purpose  of 
this  a])peal,  the  decision  of  the  House  in  Trevor  v.  Whitworth,  12 
App.  ('as.  409,  does  not  appear  to  me  to  go  farther  than  to  affirm 
tliat  a purchase  of  its  shares  by  a company  is  one  of  the  methods 
by  wliich  a reduction  of  its  capital  can  be  effected.”  And  Lord 
Macnaght(‘ii  points  out  (p.  414)  that  any  transaction  that  in- 
volv(*s  a surrender  of  shares  is  a purchase  of  shares  within  th(‘ 
m(‘aning  of  Trevor  v.  W hitworth. 
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In  Bellerhy  v.  Rowland  & Marwood’s  Steamship  Co.  Limited, 
[1902]  2 Ch.  14,  at  p.  22,  the  rule  is  discussed  by  Collins,  M.R.; 
and  by  Chitty,  J.,  in  In  re  Sovereign  Life  Assurance  Co.,  [1892]  3 
Ch.  279,  at  p.  283.  See  also  Lindley  on  Companies,  6th  ed.,  p. 
254;  Palmer  on  Company  Precedents,  11th  ed.,  p.  515. 

There  is  nowhere  any  decision  that  a company  may  not  enter 
into  a financial  transaction,  proper  in  itself,  because,  as  a part  or 
in  consequence  of  it,  shares  may  be  transferred  to  another.  No 
sound  argument  can,  I think,  be  based  upon  the  concluding  words 
of  a paragraph  in  the  judgment  of  Lord  Herschell  in  Trevor  v.  Whit- 
worth, 12  App.  Cas.  at  p.  417:  ‘‘If  certain  shareholders  are  . . . 
willing  to  sell  their  shares,  they  may  be  bought  out ; but  this  must 
be  done  by  persons,  existing  shareholders  or  others,  who  can  be 
induced  to  purchase  the  shares,  and  not  out  of  the  funds  of  the 
company.”  This  means,  of  course,  that  the  company  must  not 
buy  directly  or  indirectl}^  It  must  not  be  taken  to  mean  that 
money  obtained  from  the  company  must  not  be  used  to  buy  the 
shares:  e.g.,  if  the  company  were  authorised  to  lend  money,  there 
would  be  no  reason  why  it  should  not  lend  money  to  any  one  with  an 
agreement  that  that  money  should  be  used  in  buying  the  company’s 
shares,  any  more  than  on  any  other  condition;  or,  if  the  company 
owed  money,  there  could  be  no  objection  to  the  compan}^  agree- 
ing to  pay  up  the  debt  on  condition  that  the  money  should  be 
used  in  buying  its  shares.  If  the  company  could  pay  its  debt  in 
cash  so  that  some  one  might  buy  its  shares,  surely  it  could  give  a 
mortgage  to  secure  its  debt  with  the  same  intention  and  object; 
or  give  a mortgage  for  the  amount  of  the  debt  to  any  one  who 
should  provide  for  its  payment.  And  if,  at  the  same  time,  he 
who  was  providing  for  the  payment  of  the  debt  were  to  procure 
an  agreement  (even  made  with  himself  and  not  with  the  com- 
pany) which  Avould  render  it  probable  that  the  company,  being 
in  dire  peril  from  lack  of  money,  would  be  put  on  its  feet  and  its 
affairs  conducted  on  a business  footing,  could  the  company  not 
at  the  same  time  give  a mortgage  for  the  estimated  value  of  that 
advantage?  Even  without  such  additional  advantage,  if  the 
proposed  mortgagee*  w('re  to  say,  “1  sluill  not  go  into  the  trans- 
action at  all  unless  you  give  a mortgage  for  $60,000,  although  your 
debt  is  only  $41,000,”  could  not  the  (‘oinpany,  knowing  the  risky 
nature  of  the  security,  validly  give*  a mortgage  for  the  larger 
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sum?  And,  a fortiori,  if  such  additional  advantage  be  secured 
(so  far  as  an  agreement  with  the  mortgagee  could  secure  it,  an 
agreement  which  it  was  to  his  interest  to  enforce),  why  could  not 
the  company  make  a mortgage  for  the  larger  sum? 

I think  that  Great  North-West  Central  R.  W.  Co.  v.  Charlebois, 
[1899]  A.C.  114,  does  not  interpose  a bar  to  such  a proceeding. 
The  facts  in  that  case  shortly  stated  are:  the  company  entered 
into  a contract  with  C.  to  pay  him  ostensibly  for  the  construction 
of  the  railway  the  sum  of  £50,000  cash  and  £150,000  on  comple- 
tion; in  fact  this  sum  of  £200,000  was  not  for  constructing  the 
road  alone,  but  to  cover  about  £80,000  of  bonuses  to  C.  and  others, 
which  had  nothing  to  do  with  construction.  The  plain  result 
would  be  to  give  that  amount  as  a present  to  C.  This  the  Ju- 
dicial Committee  ruled  the  company  could  not  do,  and  the  con- 
tract was  set  aside,  and  C.  sent  to  his  quantum  meruit.  There  the 
company  was  imposed  upon  by  its  own  officers,  and  obligated 
to  pay  not  only  the  full  value  of  the  services  which  it  was  to 
receive,  but  also  bonuses  and  commissions  for  which  it  could  not 
be  liable  and  which  were  of  no  advantage  to  it.  That  case  does 
not  help  much  in  the  consideration  of  the  present.  Here,  there 
were  existing  liabilities  which  must  be  met  somehow;  there,  there 
were  none;  here,  the  company  is  assured  of  a future  advantage 
over  and  above  the  payment  of  existing  liabilities;  there,  there 
could  be  no  advantage  to  the  company  in  paying  bonuses,  etc.; 
here,  there  is  a going  company  whose  needs  must  be  attended  to 
at  once;  there,  a company  was  just  beginning  operations  with 
a clean  sheet. 

At  the  very  worst,  I think  the  mortgage  must  be  held  good 
for  the  $43,000  and  the  pecuniary  value  to  the  company  of  the 
assurance  secured  that  the  business  of  the  company  should  con- 
tinue— this  value  could  be  ascertained  by  the  Master  in  the 
other  action.  It  is  in  this  view  that  further  evidence  would  need 
to  be  taken  as  indicated  above. 

, 1 have  been  considering  the  case  as  though  the  company  be- 
came the  only  debtor  to  the  mortgagees;  but  this  is  not  the  case; 
Kirkgaard,  while  he  was  not  to  give  a covenant  in  the  company’s 
mortgage,  nevertheless  became  and  continued  liable  to  the  mort- 
gagees for  the  purchase-price.  He  offered  to  sell  out  for  a stated 
price  or  to  buy  (p.  19);  he  bought  the  others  out  (p.  21);  agreed 
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to  pay  $60,000  (p.  37),  and  to  give  them  security  in  the  Cordova 
Mines  (ib).  His  proposal,  which  was  accepted,  was:  will 

give  you  $60,000  for  your  property,  and  I will  give  you  a mort- 
gage on  the  property  as  your  security”  (p.  39).  The  mortgage 
was  expressed  in  the  agreement  to  be  given  to  secure  the  pur- 
chase-price, and  at  the  meeting  of  the  company  it  was  explained 
that  the  company  “would  agree  to  guarantee  the  payment  of  the 
purchase-price  by  a mortgage  on  the  company’s  property.”  Upon 
the  argument,  counsel  for  all  parties  agreed  that  this  was  the 
situation;  and  counsel  for  the  plaintiffs  based  an  argument  upon 
the  principle  he  contended  for,  that  a company  cannot  give  a 
guaranty;  relying  on  such  cases  as  A.  R.  Williams  Machinery  Co. 
V.  Crawford  Tug  Co.,  16  O.L.R.  245,  247,  and  Union  Bank  of  Canada 
V.  A.  McKillop  & Sons  Limited,  30  O.L.R.  87. 

There  is  nothing  in  the  nature  of  a guaranty  to  differentiate 
it  in  principle  from  any  other  contract  so  that  a company  may 
not  enter  into  it;  the  same  rules  govern  all  contracts;  and,  if  a 
guaranty,  were  it  another  kind  of  contract,  could  be  entered  into, 
there  is  no  reason  for  saying  that  the  contract  is  ultra  vires  because 
it  was  a guaranty.  Contracts  of  guaranty  based  upon  fraud  are 
void,  as  would  any  other  kind  of  contract  be,  as  in  Grey  v.  Lewis 
(1869-73),  L.R.  8 Eq.  526,  L.R.  8 Ch.  1049;  British  and  American 
Telegraph  Co.  v.  Albion  Bank  (1872),  L.R.  7 Ex.  119;  and  are 
equally  void  if  the  result  is  a mere  gift  of  suretyship  without 
antecedent  liability  of  the  company  and  for  the  advantage  of 
some  one  other  than  the  company,  as  in  the  Williams  case,  16 
O.L.R.  245;  and  the  Union  Bank  case,  30  O.L.R.  87.  See  also 
Small  V.  Smith  (1884),  10  App.  Cas.  119,  which  was  a case  of 
pledging,  without  any  but  illusory  consideration,  the  funds  of  the 
company  for  another’s  debt,  as  was  In  re  Era  Life  Assurance 
Society,  [1866]  W.N.  309;  while  MunVs  Case  (1856),  22  Beav.  55, 
is  not  unlike;  the  guaranties  or  indemnities  were  held  void. 

The-  gift  may  be  a little  less  direct,  as  in  Colman  v.  Eastern 
Counties  R.  W.  Co.  (1846),  10  Beav.  1,  where  a railway  company 
pledged  its  funds  to  support  a steamboat  company  “to  the  ex- 
tent of  £150,000  or  even  £300,000”  (p.  16),  by  guaranteeing  a 
dividend  of  5 per  cent,  on  its  stock.  This  indirection  does  not 
save  the  gift  or  promise  of  it  from  being  ultra  vires.  The  guaranty 
must  be  entered  into  by  the  proper  authority,  the  proper  number 
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of  directors,  etc.:  Kirk  v.  Bell  (1851),  16  Q.B.  290;  Bunn's  Case 
(1860),  2 DeG.  F.  & J.  275,  at  p.  299;  Ridley  v,  Plymouth,  etc., 
Grinding  and  Baking  Co.  (1848),  2 Ex.  711;  Stark  Bank  v.  U.  S. 
Pottery  Co.  (1861),  34  Vt.  144. 

But  there  is  nothing  in  the  nature  of  a guaranty  which  pre- 
vents a joint  stock  company  from  entering  into  such  a contract, 
even  if  not  chartered  for  that  purpose  expressly  or  by  im- 
plication. For  convenience,  I take  the  cases  of  guaranty 
proper  and  of  indemnity  together,  they  being  of  cognate  nature. 
In  In  re  West  of  England  Bank  (1880),  14  Ch.  D.  317,  when 
the  formation  of  another  company  was  of  importance  to  the 
bank,  and  the  bank,  through  its  directors,  guaranteed  the 
payment  of  interest  on  the  new  company's  debentures,  the  trans- 
action was  held  valid,  although  the  power  of  the  directors  was 
very  fully  stated,  and  the  giving  of  a guaranty  was  not  included 
(p.  319).  That  indeed  was  the  case  of  a bank,  as  was  Kirk  v. 
Bell,  16  Q.B.  290,  in  which  the  contract  of  indemnity  would  have 
been  held  good  had  it  been  made  by  the  proper  number  of  di- 
rectors. But  in  Anglo-Australian  Life  Assurance  Co.  v.  British 
Provident  Life  and  Fire  Society  (1862),  3 Giff.  521,  the  guarantors 
were  a life  insurance  company,  which,  when  another  company 
transferred  its  business,  etc.,  over  to  it,  contracted  to  indemnify 
the  shareholders  of  the  transferring  company.  This  was  held 
intra  vires,  by  Stuart,  V.-C.,  and  his  judgment  was  affirmed  by 
the  Lords  Justices:  4 DeG.  F.  & J.  341. 

Moreover,  in  Ridley  v.  Plymouth,  etc..  Grinding  and  Baking  Co., 
2 Ex.  711,  a baking  company  was  held  liable  on  an  implied  con- 
tract of  indemnity  under  these  circumstances.  The  company 
was  a tenant  of  one  B.,  and  sublet  to  the  plaintiff.  B.  seized  for 
rent  due  by  the  company,  and  the  plaintiff  paid  B.  in  order  that 
his  goods  might  not  be  sold.  It  was  held  that  the  company 
would  have  been  bound,  even  though  the  contract  was  not  under 
seal,  l)ut  for  the  fact  that  those  who  purported  to  act  for  the  com- 
pany in  hdting  to  the  plaintiff  had  no  authority  to  bind  the  com- 
pany. 

This  is  not  far  from  the  present  case:  tlu're,  the  company  gave 
a contract  of  indemnity  against  a debt  owed  by  itself;  here,  the 
company  givc's  to  two  of  three  persons,  at  the  instance  of  the  third 
of  thos(^  who  ar(‘  to  pay  its  debt,  a mortgage  for  the  amount  they 
have  to  pay. 


XXXI.] 


ONTARIO  LAW  REPORTS. 


259 


The  business  of  the  company  was  mining.  It  was  necessary 
in  that  business  to  pay  debts  and  to  provide,  for  the  continuance 
of  the  enterprise.  Could  it  be  said  that  this,  the  only  available 
method  of  providing  the  necessary  means  for  these  purposes,  is 
so  alien  to  the  objects  of  the  company  as  to  be  even  primd  facie 
ultra  vires?  The  necessity  was  no  longer  potential,  but  had  be- 
come actual.  If  Kirkgaard  had  said,  “Give  me  $60,000  and  I 
will  see  that  your  $43,000  of  debt  is  paid  and  agree  with  my  friends 
for  the  carrying  on  of  the  mine,’’  could  it  be  said  that  the  payment 
of  $60,000  would  have  been  ultra  vires?  If  not,  a mortgage  to 
secure  it  cannot  fall  under  the  ban,  even  though  it  is  also  a con- 
tract of  guaranty.  “The  doctrine  of  ultra  vires,  as  explained  in 
Ashbury  Railway  Carriage  and  Iron  Co.  v.  Riche,  L.R.  7 H.L.  653, 
is  to  be  . . . applied  reasonably:”  Attorney-General  v.  Great 
Eastern  R.  W.  Co.,  5 App.  Cas.  473,  head-note. 

I agree  then  with  the  rest  of  the  Court  that  the  mortgage  is 
not  void  because  of  its  being  a guaranty — had  it  been  vulnerable 
for  this  reason,  it  must  have  been  declared  invalid  in  toto. 

A further  feature  of  this  case  is  the  payment  of  $19,000  on 
account  of  the  indebtedness  to  Mackechnie  and  Hughes  by  Kirk- 
gaard; $15,000,  he  is  certain,  from  his  own  funds,  and,  he  thinks, 
$4,000  more.  Even  if  the  mortgage  originally  was  valid  against 
the  company  for  the  amount  of  its  indebtedness,  the  company 
should  not  have  the  advantage  of  any  payment  made  by  Kirk- 
gaard from  his  own  money. 

I have  expressed  my  views  and  reasons  at  much  greater  length 
than  I could  wish,  because  of  the  very  great  importance  of  the 
matters  involved,  both  from  a legal  and  a business  point  of  view, 
and  also  because  I have  the  misfortune  to  differ  from  my  learned 
brethren  and  to  stand  alone  in  my  opinion. 

To  recapitulate,  I think: — 

1.  The  plaintiffs  have  no  cause  of  action,  and  their  action  and 
this  appeal  should  be  dismissed  with  costs  (except  of  course  that 
their  judgment  against  the  Cordova  company  stands.) 

2.  If  the  Cordova  company  desires  it,  the  judgment  may  be 
moulded  so  as  to  make  it  clear  that  there  is  no  judgment  as 
against  it.  In  that  event,  it  should  be  allowed  to  serve  nunc  pro 
tunc  notice  of  appeal,  but  should  pay  the  costs  of  its  aiipeal. 

3.  No  judgment  should  be  given  at  the  instance  of  the  Cordova 
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company  against  its  co-defendants.  The  Court  has  no  jurisdic- 
tion to  grant  any  relief  to  the  Cordova  company  in  this  case,  as 
the  Judicature  Act  gives  that  right  only  against  co-defendants 
upon  whom  notice  can  be  served  under  the  Rules,  and  the  defen- 
dants are  not  in  that  category. 

4.  If  any  such  judgment  could  be  given,  it  should  be  on  the 
pleadings  as  they  stand,  and  should  be  a dismissal  with  costs 
here  and  below. 

5.  If  the  judgment  should  not  be  a simple  dismissal,  and  the 
Court  dispose  of  the  case  on  the  present  evidence,  the  judgment 
should  be  that  the  mortgage  is  security  for  the  amount  mentioned 
therein. 

6.  If  the  Court  should  not,  for  any  reason,  decide  that  the 
mortgage  is  security  for  such  sum  and  interest,  no  declaration 
should  be  made  adversely  to  the  mortgagees,  but  the  true  amount 
should  be  left  to  the  Master  in  the  mortgage  action,  with  a di- 
rection that  he  determine  the  value  to  the  company,  at  the  time 
the  mortgage  was  made,  of  the  undertaking  of  Kirkgaard  to  carr^^ 
on  the  mining,  the  payment  of  the  debts  at  the  time,  and  generally 
of  the  whole  arrangement  made  at  the  time,  taking  evidence  on 
this  point.  (See  Great  North-West  Central  R.  W*  Co.  v.  Charlehois, 
[1899]  A.C.  at  p.  124  ad  fin.) 

7.  And  at  least  it  should  be  made  clear  that  the  company  in 
the  mortgage  action  is  not  to  have  credit  for  any  payment  except 
such  as  is  made  from  and  out  of  the  company’s  own  moneys. 

With  the  slight  variation  mentioned  in  2 above  (if  asked), 
I am  of  opinion  that  the  appeal  should  be  dismissed  with  costs. 

Note:  In  this  case  an  interim  injunction  was  obtained  and 
continued  till  the  trial,  which,  amongst  other  things,  restrained 
the  mortgagees  from  taking  any  proceedings  upon  the  mortgage. 
Judgment  had  previously  (the  30th  April,  1913)  been  obtained  in 
an  action  by  the  mortgagees  upon  the  mortgage;  and  all  relief 
of  that  kind  should  have  been  sought  in  that  action,  not  in  this. 

The  law  in  force  at  that  time,  Ontario  Judicature  Act,  R.S.O. 
1897,  ch.  51,  sec.  57  (9),  and  now  R.S.O.  1914,  ch.  50,  sec.  16  (/), 
specially  provides  that  “no  cause  or  proceeding  shall  be  restrained 
by  prohibition  or  injunction;”  and  the  only  way  in  which  a stay 
can  be  obtained  is  by  an  order  in  the  action  itself,  not  in  a new 
action:  Garbutt  v.  Fawcus  (1875),  1 Ch.  D.  155;  Re  South  of  France 
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Pottery  Works  Syndicate  (1877),  37  L.T.R.  260;  In  re  People’s 
Garden  Co.  (1875),  1 Ch.  D.  44;  Walker  v.  Banagher  Distillery  Co. 
(1875),  1 Q.B.D.  129;  White  v.  Harrow  (1902),  50  W.R.  166; 
The  James  Westoll,  [1905]  P.  47,  51;  Brooking  v.  Maudslay  Son  & 
Field  (1888),  38  Ch.  D.  636,  644;  In  re  Artistic  Colour  Printing  Co. 
(1880),  14  Ch.  D.  502,  505.  And  the  terms  of  this  section  are 
absolute  and  without  any  exception:  per  James  and  Brett,  L.JJ., 
in  Wright  v.  Redgrave  (1879),  11  Ch.  D.  24.  Solicitors  should 
take  great  care  to  draw  an  injunction  order  and  see  to  it  that  it 
conforms  to  the  order  actually  made;  and  no  officer  of  the  Court 
is  justified  in  passing  such  an  order  without  bringing  it  to  the 
attention  of  the  Court. 

Appeal  allowed]  Riddell,  J.,  dissenting. 


[APPELLATE  DIVISION.] 

McGregor  v.  Curry. 


Specific  Performance — Agreement  to  Transfer  Company-shares — Time  for 
Performance — Action  against  Executors — Evidence — Corroboration  — 
Laches — Limitation  of  Actions — Trust. 

The  action  was  brought  for  s])ecific  performance  of  an  agreement  alleged  to 
have  been  made  by  the  defendants’  testator  to  transfer  to  the  plaintiff, 
in  consideration  of  the  plaintiff’s  services  in  aiding  in  the  organisation  of 
a company,  10  out  of  25  shares  the  deceased  was  to  receive  in  part 
payment  for  land  which  the  company  was  to  buy  from  him.  The  com- 
pany was  incorporated  in  August,  1904,  and  the  25  shares  were  allotted 
to  the  deceased  in  May,  1905,  but  the  land  was  not  fully  paid  for  till 
1908.  The  action  was  brought  in  1913,  and  in  explanation  of  the  delay 
the  plaintiff  stated  that  the  deceased  had  contended  that  the  organisa- 
tion was  not  complete  till  the  property  was  paid  for  and  the  transaction 
of  purchase  closed:  — 

Held,  (1)  that  the  agreement  to  transfer  the  shares  was  proved,  and  suffi- 
cient corroborative  evidence  of  it  given,  and  that  it  was  one  which  was 
capable  of  enforcement  specifically. 

(2)  That  no  time  having  been  fixed  for  performance,  performance  in  a rea- 
sonable time  would  be  imy)lied,  and  that  tlie  time  when  the  property  was 
paid  for  might  fairly  be  fixed  as  the  time  for  completion  ; and.  therefore, 
that  the  acLon  liad  been  brought- in  time,  even  if  the  Statute  of  Limita- 
tions applied. 

(3)  That  the  Statute  of  Limitations  did  not  apply  at  all,  the  claim  being 
one  for  the  recovery  of  specific  personal  property — and,  per  Meredith, 
C.J.O.,  and  Lenxox,  J..  tlie  deceased  having  become,  as  soon  as  the  25 
shares  were  allotted  to  him,  a trustee  of  10  of  them  for  tlie  plaintiff. 
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(4)  That,  the  plaintiff’s  evidence  as  to  the  agreement  being  corroborated, 
liis  subsequent  evidence  as  to  the  reason  for  the  delay  in  bringing  the 
action,  though  not  corroborated,  could  be  accepted  and  acted  on,  and 
was  an  answer  to  the  contention  that  the  action  was  too  late. 

Judgment  of  Lennox,  J.,  affirmed. 


Action  against  the  executors  of  John  'Curry,  deceased,  to 
enforce  specific  performance  of  an  agreement  alleged  to  have 
been  entered  into  between  the  plaintiff  and  the  deceased,  by 
which  the  latter  agreed  that,  in  consideration  of  the  plaintiff’s 
services  in  procuring  subscriptions  to  the  capital  stock  of  a 
company  which  was  proposed  to  be  incorporated  for  the  pur- 
pose of  acquiring  the  land  of  the  Walkerville  Waggon  Com- 
pany and  carrying  on  the  business  of  manufacturers  of  motor 
cars  at  Walkerville,  the  deceased  would  transfer  to  the  plain- 
tiff 10  out  of  the  25  shares  of  the  stock  of  the  proposed  com- 
pany, of  the  par  value  of  $100  each,  which  were  to  be  allotted 
to  the  deceased  in  part  payment  for  the  land. 


May  29,  1913.  The  action  was  tried  before  Lennox,  J.,  with- 
out a jury,  at  Sandwich. 

A.  11.  Bartlet  and  G.  A.  Urquhart,  for  the  plaintiff. 

A.  C.  McMaster,  for  the  defendants. 


October  6,  1913.  Lennox,  J. : — There  seemed  to  be  un- 
animity of  opinion  at  the  trial  as  to  the  good  character,  good 
faith,  and  truthfulness  of  the  plaintiff.  This  does  not  dispense 
with  the  necessity  for  corroboration ; but,  granted  that  this 
statutory  requirement  is  complied  with,  the  testimony  to  the 
plaintiff’s  unimpeachable  character,  and  my  own  observation  of 
the  manner  in  which  he  gave  evidence,  disinclines  me  to  ac- 
cept witliout  question  the  very  severe  comments  now  made  upon 
his  testimony  l)y  counsel  for  the  defendants. 

I find  til  at  there  is  sufficient  corroboration  of  the  plaintiff’s 
evidence  as  to  the  alleged  contract.  There  is  quite  sufficient  in 
supjiort  of  the  evidence  of  the  plaintiff  to  induce  me  to  believe 
that  the  plaintiff'’s  story  is  probably  true,  to  believe  that  it  is 
true;  and  in  fact  there  is  evidence  which  could  hai-dly  be  forth- 
coming exce])t  ujion  the  hypothesis  of  the  truthfulness  of  the 
plaintiff’s  story.  See  Wihon  v.  Howe  (1903),  5 O.L.R.  323; 
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Radford  v.  Macdonald  (1891),  18  A.R.  167;  Green  v.  McLeod 
(1896),  23  A.R.  676;  Parker  v.  Parker  (1881),  32  U.C.C.P. 
113. 

But  to  justify  a recovery  in  this  action  I must  believe  that 
the  plaintiff’s  story  of  the  making  of  a contract  is  true,  as  well 
as  find  that  there  is  evidence  corroborating  it.  Naturally 
enough,  it  is  argued  that  the  plaintiff’s  inaction  for  so  many 
years  after  the  time  he  thought  he  was  entitled  to  delivery  of 
the  stock,  at  least  suggests  a doubt  as  to  the  hona  fides  of  his 
claim. 

I have  come  to  the  conclusion,  however,  that  the  delay  does 
not  shew  the  non-existence  of  the  alleged  contract,  and  that 
the  plaintiff’s  acquiescence  or  submission  was  induced  by  the 
intimate  business  and  social  relations  then  and  for  many  years 
existing  between  the  two  families — the  'Currys  and  the  Mc- 
Gregors— and  by  the  close  business  and  personal  relations  be- 
tween the  deceased  and  the  plaintiff,  as  well  as  the  consideration 
of  the  younger  for  the  older,  and  the  deference  with  which  I 
would  expect  the  plaintiff  would  probably  treat  his  father’s 
trusted  partner  and  intimate  friend.  And  why  not  ? The 
money  of  McGregor  the  elder  and  of  the  deceased  had  furnished 
the  plaintiff  with  profitable  employment  in  the  past,  and  was 
still  substantially  the  basis  of  his  enterprises.  I accept  the  evid- 
ence of  the  plaintiff  as  being  in  all  essential  particulars  ac- 
curate and  trustworthy. 

It  is  argued  that  the  contract  was  not  definite,  in  that  it 
might  mean  either  shares  at  par  or  above  or  below  par.  I think 
it  was  quite  definite,  and  was  for  10  shares  of  the  nominal 
value  of  $1,000;  or,  to  put  it  the  other  way,  it  was  for  $1,000 
worth  of  the  $2,500  worth  of  stock  the  deceased  would  get. 
This  necessarily  meant  at  par,  and,  being  $1,000  worth,  neces- 
sarily meant  10  shares.  And  these  sliares  are  ear-marked ; they 
were  allotted  as  number  54. 

Is  the  claim  l)arred  by  the  Statute  of  Limitations?  I do  not 

tliink  the  statute  has  any  application;  but,  if  it  has,  tlie  plaintiff 

* 

IS  not  barred.  Where  a contract  is  open  to  more  than  one  con- 
struction, and  the  parties  are  silent  as  to  one  of  the  terms  of 


Lennox,  J. 

1913 

McGregor 

V. 

Curry. 


264 

Lennox,  J. 

1913 

McGregor 

V. 

Curry. 


ONTARIO  LAW  REPORTS.  [vol. 

the  contract,  a plaintiff  seeking  to  enforce  it  must  be  content 
to  accept  the  most  unfavourable  construction  if  that  is  the  way 
in  which  the  defendant  understood  it  at  the  time.  Here,  when 
the  plaintiff  asked  for  the  stock,  the  deceased  did  not  dispute 
his  right  to  it,  but  merely  disputed  his  right  to  get  it  then.  He 
said,  ‘M  was  not  to  give  it  until  the  property  sold  was  paid 
for  in  full.”  The  plaintiff  grumbled,  but  acquiesced.  No  time 
had  been  mentioned,  and  both  parties  recognised  what  the  de- 
ceased contended  for  as  the  meaning  of  the  contract.  This 
.seems  reasonable  enough,  as  the  deceased  was  transferring  the 
shares  in  consideration  that  he  would  be  profited  by  what  the 
plaintiff  would  bring  about,  but  until  the  property  was  paid  for 
his  gain  was  not  assured.  The  plaintiff  acquiesced.  In  the 
circumstances  of  this  case — in  the  face  of  the  attitude  of  the 
parties  then  and  afterwards — could  a Court  say  that  the  time 
claimed  by  the  deceased  was  not  a reasonable  time?  And, 
more  than  this,  could  the  deceased,  if  alive,  be  allowed  to  say 
that  that  was  not  a reasonable  time,  and  that,  his  declaration 
notwithstanding,  the  plaintiff  was  barred?  I think  not.  The 
l^roperty  was  paid  for  on  the  5th  November,  1908. 

But  in  any  case  I do  not  see  how  the  statute  applies.  The 
plaintiff’s  counsel  does  not  contend,  and  the  defendants’  counsel 
denies,  that  this  can  be  regarded  as  a trust.  All  the  same,  I am 
of  opinion  that  the  deceased  Curry  was  clearly  a trustee  for  the 
plaintiff  of  10  of  the  25  shares  first  allotted  to  him.  They  were 
partners  in  a joint  adventure,  and  each  was  the  agent  of  the 
other  for  certain  purposes  connected  with  it.  The  plaintiff  was 
not  acting  for  himself  only,  when  he  entered  into  the  contract 
with  the  American  company ; he  was,  as  the  agreement  says, 
representing  others  as  well.  Before  anything  was  done  at  all, 
the  plaintiff  and  the  deceased  liad  come  together  and  were  act- 
ing in  unison. 

Tlie  deceased  was  an  active  party  througliout.  If  the  trans- 
action was  carried  through,  he  was  to  be  handed  25  sliares  out 
of  the  company’s  first  payment  of  stock,  and  15  of  these  were 
to  he  his  property,  iT)  being  the  property  of  the  plaintiff.  I see 
no  difficulty  in  holding  that  the  deceased  was  a trustee  of  these 
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10  shares  for  the  plaintiff.  The  shares  are  specific  and  ear- 
marked, as  I said. 

The  plaintiff  is  entitled  to  have  the  contract  specifically  per- 
formed by  delivery  of  10  shares  of  the  25  shares  first  allotted 
to  the  deceased,  or  by  delivery  of  the  shares  of  the  new  com- 
pany in  substitution  for  them,  if  new  shares  have  been  issued. 
He  is  also  entitled  to  the  dividends,  if  any,  paid  in  respect  of 
the  10  original  or  substituted  shares  since  Mr.  Curry’s  death. 

I have  limited  the  payment  of  dividends  in  this  way,  after 
a good  deal  of  doubt  and  hesitation.  I am  clearly  of  opinion 
that  the  plaintiff  was  entitled  to  the  dividends  which  accrued 
in  respect  of  these  shares  from  the  5th  November,  1908;  but,  the 
deceased  in  his  lifetime  having,  with  the  knowledge  of  the  plain- 
tiff, appropriated  these  dividends  as  his  own,  without  any  vio- 
lent or  even  definite  or  emphatic  action  on  the  part  of  the  plain- 
tiff, I have  come  to  the  conclusion  that  the  plaintiff,  in  an  ac- 
tion against  the  estate  of  the  deceased  recipient,  should  be  taken 
to  have  waived  his  rights. 

I am  of  opinion,  also,  that  the  plaintiff’s  lack  of  firmness 
and  his  failure  to  state  the  facts  as  early  as  he  should  have  done, 
invited  this  litigation;  and  that  he  is,  therefore,  not  entitled  to 
costs.  The  executors  will  be  entitled  to  their  costs,  as  between 
solicitor  and  client,  out  of  the  estate. 

The  defendants  appealed  from  the  judgmemt  of  Lennox,  J. 

March  12,  13,  16.  The  appeal  was  heard  by  JVIeredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

E.  F.  B.  Johnston^  K.C.,  for  the  appellants.  If  any  agree- 
ment was  proved,  it  was  not  one  to  transfer  to  the  plaintiff 
10  shares  out  of  the  25  shares  allotted  to  the  deceased,  but  to 
transfer  $1,000  worth  of  the  stock.  Assuming  that  the  agree- 
ment was  proved,  the  moment  the  company  was  incorporated 
the  shares  should  have  been  transferred  by  the  deceased  to  the 
plaintiff;  the  agreement  did  not  amount  merely  to  an  equitable 
assignment:  Levy  v.  Stogden,  [1899]  1 Ch.  5.  The  agreement, 
if  any,  was  not  a definite  contract,  but  merely  an  undei’^tanding : 
Mcllqnham  v.  Taylor,  [1895]  1 Ch.  53.  Even  if  it  were  a de- 
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finite  contract,  it  is  barred  by  the  Statute  of  Limitations : 
Charter  v.  Watson,  [1899]  1 €h.  175;  In  re  Lacy,  [1899]  2 Ch. 
149.  If  there  was  a trust,  laches  would  be  a bar : Hamilton  and 
Flamhorougli  Road  Co.  v.  Townsend  (1886),  13  A.R.  534; 
Forhan  v.  Lalonde  (1880),  27  Gr.  600;  La  Touche  v.  Earl  of 
Lucan  (1840),  7 CL  & F.  772;  Wilkinson  v.  Wilkinson  (1857), 
4 Jur.  N.S.  47;  Morgan  v.  Lariviere  (1875),  L.R.  7 H.L.  423. 

A.  C.  McMaster,  on  the  same  side,  on  the  question  of  laches, 
referred  to  Halsbury’s  Laws  of  England,  vol.  13,  p.  171; 
Carey  v.  Cuthbert  (1873)  7 Ir.  R.  Eq.  542,  at  pp.  571,  572; 
Pickering  v.  Lord  Stamford  (1795),  2 Ves.  Jr.  581,  at  p.  583. 
In  any  ease  there  cannot  be  specific  performance : damages  will 
be  the  only  remedy : Fry  on  Specific  Performance,  5th  ed.,  paras. 
76,  1497;  Levy  v.  Stogden,  supra;  Re  Schwabacher  (1908),  98 
L.T.R.  127;  Malone  v.  O’Connor  (1859),  9 Ir.  Ch.R.  459,  at  p. 
474;  Clegg  v.  Edmondson  (1857),  8 DeG.  M.  & G.  787,  at  p. 
810;  O’Rourke  v.  Percival  (1811),  2 Ba!  & B.  58;  Earl  of  Eg- 
mont  V.  Smith  (1877),  6 Ch.  D.  469. 

/.  F.  Hellmuth,  K.C.,  and  A.  R.  Bartlet,  for  the  plaintiff, 
respondent,  contended  that  the  Limitations  Act,  10  Edw.  VII. 
ch.  34,  sec.  47,  did  not  apply.  They  argued  upon  the  facts,  re- 
ferring to  the  evidence,  that  effect  should  be  given  to  the  plain- 
tiff Is  corroborated  testimony,  believed!  by  the  learned  trial 
Judge:  Wilson  v.  Howe,  5 O.L.R.  323,  at  p.  329;  Thompson  v. 
Coulter  (1903),  34  S.C.R.  261.  Shares  of  stock  are  different 
from  other  chattels : Fry  on  Specific  Performance,  5th  ed.,  para. 
76.  The  Statute  of  Limitations  does  not  apply  to  an  action  for 
the  recovery  of  personal  property:  Charter  v.  Watson,  [1899] 
1 Ch.  175,  at  p.  180. 

McMaster,  in  reply,  referred  to  Halsbury’s  Laws  of  Eng- 
land, vol.  19,  para.  59. 

April  6.  Meredith,  C.J.O.  : — This  is  an  appeal  by  the  de- 
fendants from  the  judgment  dated  the  6th  October,  1913,  which 
was  directed  to  be  entered  by  Lennox,  J.,  after  the  trial  before 
liim  sitting  witliout  a jury  at  Sandwich  on  the  29th  May,  1913. 

The  action  is  brought  to  enforce  specific  performance  of  an 
agreement  alleged  to  have  been  entered  into  between  the  re- 
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pondent  and  John  Curry,  deceased,  by  which  the  latter  agreed 
with  the  respondent  that,  in  consideration  of  his  services  in 
procuring  subscriptions  to  the  capital  stock  of  a company  which 
was  proposed  to  be  incorporated  for  the  purpose  of  acquiring 
the  land  of  the  Walkerville  Waggon  Company  and  carrying 
on  the  business*  of  manufacturers  of  motor  cars  at  Walkerville, 
the  deceased  would  transfer  to  the  respondent  10  out  of  the  25 
shares,  of  the  par  value  of  $100  each,  which  were  to  be  allotted 
to  the  deceased  in  part  payment  for  the  land. 

The  company  was  incorporated  under  the  Ontario  Com- 
panies Act,  by  the  name  of  the  Ford  Motor  Company,  by  let- 
ters patent  dated  the  7th  August,  1904,  and  the  25  shares  were 
allotted  to  the  deceased  in  May,  1905.  Subsequently,  the  com- 
pany was  reorganised  under  a Dominion  charter,  and  its  capi- 
tal stock  was  increased  from  $125,000  to  $1,000,000,  and  each 
shareholder  received  6 shares  of  the  capital  stock  of  the  re- 
organised company  for  each  share  held  by  him  in  the  Ontario 
company. 

The  appellants,  besides  denying  the  alleged  agreement, 
plead  as  a defence  to  the  action  the  Statute  of  Limitations,  and 
sec.  12  of  the  Statute  of  Frauds,  9 Edw.  VII.  ch.  43. 

The'  learned  trial  Judge  found  that  the  agreement  was 
proved,  and  there  was  evidence  sufficient  to  support  his  find- 
ing. It  wms  contended  at  the  trial,  and  again  on  the  argument 
before  us,  that,  if  any  agreement  was  proved,  it  was  not  an 
agreement  to  transfer  to  the  respondent  10  out  of  the  25  shares 
which  were  allotted  to  the  deceased  in  part  payment  of  the  pur- 
chase-money of  the  waggon  company’s  land,  but  to  transfer 
$1,000  worth  of  the  stock,  which  the  deceased  might  have  satis- 
fied by  transferring  any  10  shares  of  the  capital  stock. 

Although,  in  testifying  as  to  the  terms  of  the  agreement,  the 
expression  ''$1,000  worth  of  stock”  was  used  by  the  respondent 
and  his  brother,  who  testified  that  he  was  present  when  the 
agreement  was  made,  the  effect  of  the  testimony  of  both  of 
them,  taken  as  a whole,  is,  that  what  was  to  be  transferred  to 
the  respondent  was  10  of  the  25  shares  which  the  deceased  was 
to  receive  as  part  payment  of  the  purchase-money  of  the  land. 
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That  was  the  arrangement  that  was  made  by  the  respondent 
with  the  McGregor  estate  as  to  the  25  shares  the  estate  was  to 
receive,  and  the  deceased  was  informed  that  these  were  the 
terms  of  the  arrangement  with  the  McGregor  estate,  and  that 
the  respondent  desired  to  make  a similar  arrangement  with  the 
deceased.  The  testimony  of  the  respondent  on  pp.  11  and  14 
of  the  notes  of  evidence,  as  to  the  bargain,  is:  ‘Hhat,  if  I went 
ahead  and  secured  subscriptions,  he  would  do  the  same  as  the 
estate  had  done;  he  asked  me  what  that  was,  and  I told  him 
that  they  had  promised  the  $1,000  of  the  stock  which  they  had 
secured  in  part  payment  of  the  building.  Mr.  Curry  demurred, 
but  finally  agreed  to  give  the  $1,000  of  the  stock,  if  I was  suc- 
cessful in  completing  the  organisation.”  The  statement  as  to 
‘‘$1,000  worth  of  stock”  is  on  p.  18,  line  30.  Again  at  p.  32  he 
was  asked  on  cross-examination : “ Is  this  a correct  statement  of 
the  bargain  you  say  was  made  between  you  and  Mr.  Curry: 
‘If  I were  successful  in  securing  the  cash  subscriptions,  he 
would  give  me  $1,000  out  of  his  share?’  ” And  his  reply  was: 
“Yes;  $1,000  worth  of  stock.”  Again  on  p.  32  his  statement 
was  that  he  had  earned  “$1,000  worth  of  stock.” 

The  testimony  of  the  respondent’s  brother  as  to  the  agree- 
ment appears  on  p.  39,  and  the  following  is  an  extract  from  it: 
“Yes;  he  asked  Mr.  Curry  to  give  him  some  of  the  stock  that  he 
was  obtaining  from  the  Ford  Motor  Company  as  part  payment 
of  the  property.  My  brother  stated  that  the  William  McGregor 
estate  was  giving  him  $1000  in  stock  that  they  were  securing 
from  the  Ford  Motor  Company  on  account  of  the  property,  and 
wanted  Mr.  Curry  to  do  the  same,  and  he  said  he  would  give  him 
$1,000  worth  of  stock  the  same  as  the  William  McGregor  es- 
tate had  done.” 

It  is  plain  from  what  this  witness  says  as  to  the  way  in 
which  the  arrangement  between  the  respondent  and  the  Mc- 
Gregor estate  was  carried  out,  that,  in  using  the  expression 
“$1,000  worth,”  he  meant  of ^ the  par  value  of  $1,000. 

As  I have  said,  the  proper  conclusion  upon  the  evidence  is, 
that  the  stock  which  the  respondent  was  to  receive  was  to  be 
part  of  the  25  shares  which  the  deceased  was  to  receive,  and  that 
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it  was  a sufficient  number  of  these  shares  at  par  to  represent 

$1,000. 

It  was  argued  by  the  appellants  that,  assuming  the  agree- 
ment to  have  been  proved,  the  respondent  became  entitled  to 
have  the  10  shares  transferred  to  him  so  soon  as  the  25  shares 
were  issued  to  the  deceased.  This  view  of  the  matter  is  not 
quite  accurate.  Where  no  time  is  fixed  for  the  performance  of  a 
contract,  the  law  is,  that  it  must  be  performed  within  a reason- 
able time  according  to  the  circumstances;  and  that,  in  my  op- 
inion, was  the  obligation  of  the  deceased. 

It  was  also  argued  that  the  Statute  of  Limitations  is  a bar 
to  the  action  and  that  in  any  case  the  respondent  has  been 
guilty  of  such  laches  and  delay  as  disentitle  him  to  the  relief 
which  he  seeks. 

In  order  to  ascertain  how  far,  if  at  all,  these  defences  are 
maintainable,  it  is  necessary  to  inquire  what  were  the  rights  of 
the  respondent  which  arose  out  of  the  agreement. 

I apprehend  that  so  soon  as  the  services  of  the  respondent 
which  constituted  the  consideration  for  the  deceased’s  promise 
were  performed  this  deceased  became  a trustee  for  the  respon- 
dent of  the  10  shares  and  the  respondent  the  equitable  owner 
of  them. 

The  position  of  a purchaser  of  land  before  conveyance  was 
considered  by  this  Court  in  In  re  Flatt  and  United  Counties 
of  Prescott  and  Russell  (1890),  18  A.R.  1,  and  it  was  held,  upon 
a review  of  the  authorities,  that  until  the  conditions  upon  which 
the  conveyance  -is  to  be  made  are  performed  and  the  purchaser 
becomes  entitled  to  the  conveyance  he  does  not  become  the 
equitable  owner  of  the  land  or  the  vendor  a trustee  for  him. 
Maclennan,  J.A.,  was  of  opinion  that  this  was  the  position  of 
the  parties  from  the  making  of  the  contract,  but  the  other  mem- 
bers of  the  Court  did  not  think  so. 

I know  of  no  reason  why  the  same  rule  should  not  be  ap])li- 
cable  to  a purchase  of  shares  in  a joint  stock  company;  and, 
if  that  be  the  case,  the  Limitations  Act,  10  Edw.  VIl.  ch,  31, 
has  no  application,  the  shares  being  trust  property  still  re- 
tained by  the  trustee  and  therefore  within  the  exceptions  men- 
tioned in  sub-sec.  2 of  sec.  17. 
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The  respondent’s  claim  may  be  also  supported  upon  the 
ground  that  he  is  entitled  to  specific  performance  of  the  con- 
tract to  transfer  the  shares  to  him.  That  such  an  action  will 
lie  is  well  settled:  Pry  on  Specific  Performance,  5th  ed.,  paras. 
76  and  1497,  and  cases  there  cited.  There  is  no  Statute  of 
Limitations  applicable  to  an  action  for  the  recovery  of  per- 
sonal property:  Charter  v.  Watson,  [1899]  1 €h.  175;  London 
and  Midland  Bank  v.  Mitchell,  [1899]  2 Ch.  161;  and  there- 
fore no  statutory  bar  to  such  an  action,  though  doubtless  laches 
and  delay  for  even  a shorter  time  than  the  statutory  period  of 
limitation  in  the  case  of  real  property  may  be  a bar  to  it. 

It  is  to  be  observed  that  laches  and  delay,  except  in  so  far 
as  they  are  involved  in  the  defence  founded  on  the  Limitations 
Act,  are  not  pleaded;  but,  even  if  they  were,  the  explanations 
offered  by  the  respondent  for  the  delay  in  bringing  his  ac- 
tion, if  true — and  they  have  been  believed  by  the  learned  trial 
Judge  to  be  true — ^would  be  an  answer  to  such  a defence. 

The  testimony  of  the  respondent  as  to  the  reasons  for  the  de- 
lay was  not  corroborated  by  other  testimony;  but,  in  my  op- 
inion, it  was  not  necessary  that  it  should  have  been,  as  his  testi- 
mony as  to  the  main  question,  the  making  of  the  agreement, 
was  so  corroborated,  and  the  corroboration  which  the  statute 
requires  is  not  corroboration  of  every  material  fact  which  is 
required  to  be  proved  in  order  to  entitle  the  party  to  succeed, 
but  only  of  such  material  facts  as  lead  to  the  conclusion  that  the 
testimony  of  the  party  is  true.  That  I understand  to  be  the  rule 
as  expounded  in  the  cases  to  which  the  learned  trial  Judge 
refers. 

There  were,  no  doubt,  circumstances  and  conduct  upon  the 
part  of  the  -respondent  so  inconsistent  with  the  existence  of  the 
agreement  which  he  alleges  that,  if  unexplained,  they  would 
have  been  fatal  to  his  success,  and,  even  explained  as  they  were, 
might  have  led  to  a different  conclusion  from  that  reached  by 
the  trial  Judge;  but  that  is  no  reason  for  reversing  his  judg- 
ment unless  we  are  satisfied  that  he  came  to  a wrong  conclusion, 
and  that  I am  not  able  to  say.  The  learned  Judge  was  im- 
pressed with  the  truthfulness  of  the  respondent’s  testimony; 
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Maclaren,  J.A.  : — I agree. 

Magee,  J.A. : — I agree  in  the  result. 

Hodgins,  J.A. : — The  contract  in  this  case  appears  to  me  to 
be  for  “$1,000  worth  of  stock,”  but  with  special  reference  to 
the  stock  which  the  deceased  v^as  to  get  from  the  Ford  Motor 
Company  of  Canada.  The  respondent  uses  this  expression  fre- 
quently, and  the  corroborative  evidence  puts  it  in  the  same  way 
and  points  to  the  same  source. 

In  Mcllquham  v.  Taylor,  [1895]  1 Ch.  53,  the  contract  was 
to  ‘‘pay  the  sum  of  £1,000  to  or  hand  over  to  or  otherwise  trans- 
fer . . . (£1,000  worth  of  fully  paid-up  shares  in  a company 

to  be  formed.”  The  Court  of  Appeal  dwelt  upon  the  word 
“worth”  and  held  that  the  contract  could  not  be  performed  by 
handing  over  shares  of  the  nominal  value  of  £1,000,  but  re- 
quired shares  actually  worth  that  amount.  In  this  case  the  con- 
tract would  require  $1,000  worth  of  shares;  and,  as  the  re- 
spondent is  willing  to  accept  10  shares,  which  all  parties  admit 
are  worth  that  amount,  there  is  no  difficulty  in  holding  that  the 
respondent  was  entitled  to  that  amount  in  shares  when  he  be- 
came entitled  to  have  his  contract  performed.  The  fact  that, 
since  that  time,  the  shares  have  increased  in  value  is  of  no  con- 
sequence. That  would  only  increase  the  damages  in  case  it  was 
impossible  to  hand  over  the  shares. 

The  evidence  of  the  respondent  that  the  deceased  p)romised 
to  give  him  the  shares  if  he  was  successful  in  completing  the  or- 


and  his  standing  in  the  community  and  truthfulness,  as  well  as 
those  of  his  brother,  were  vouched  for  at  the  trial  by  the  ap- 
pellant Curry,  and  counsel  for  the  appellants  conceded  that 
neither  of  them  “would  say  anything  he  did  not  really  believe.” 
There  is  no  room  for  suggesting  that  they  may  be  mistaken ; 
their  testimony  was  either  true  or  false  to  their  knowledge ; and 
it  is  impossible  to  say  that,  with  this  certificate  of  character  in 
their  favour,  as  well  as  the  trial  Judge’s  belief  in  their  truth- 
fulness, it  should  have  been  rejected  as  false, 

I would  dismiss  the  appeal  with  costs. 
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ganisation  points  to,  if  it  does  not  fix,  the  time  for  performance. 
It  is  a question  of  fact  when  the  organisation  was  completed. 
On  the  one  hand  it  is  said  on  behalf  of  the  appellants  that  when 
the  stock  was  issued  to  the  deceased  the  organisation  was  com- 
plete, i.e.,  of  the  new  company.  But  the  respondent,  while  ad- 
mitting that  that  was  his  view,  says  that  the  deceased  was  of  a 
contrary  opinion  and  contended  that  the  organisation  could  not 
be  considered  complete  until  the  Ford  Motor  Company  of  Can- 
ada finally  paid  for  the  waggon  company’s  property  in  1908. 
In  the  absence  of  agreement  on  this  point,  and  bearing  in  mind 
that  the  words  are  ‘‘if”  and  not  “when”  he  was  successful  in 
completing,  the  time  for  performance  must  he  within  a reason- 
able time.  I am  not  prepared,  in  view  of  this  consideration,  to 
say  that  a reasonable  time  might  not  fairly  he  when  the  assets 
were  completely  transferred  and  finally  vested  in  the  new  com- 
pany. Then  and  only  then  did  the  shares  issued  in  1905  as 
paid-up  receive  the  value  which  it  was  intended  they  should 
have  as  stock  in  a company,  not  only  owning,  but  having  ac- 
tually paid  for,  the  assets  against  which  that  stock  was  issued. 
“There  is  ...  no  such  thing  as  a reasonable  time  in  the  ab- 
stract:” per  Lord  Herschell,  L.C.,  in  Hick  v.  Raymond  <§  Reid, 
[1893]  A.C.  22,  at  p.  29;  and  he  defines  it  as  depending  on  the 
circumstances  which  actually  exist,  provided  these  circum- 
stances, in  so  far  as  they  involve  delay,  have  not  been  caused 
or  contributed  to  by  the  party  claiming  that  the  delay  is  reason- 
able. I do  not  regard  the  circumstances  here,  in  so  far  as  they 
operated  to  delay  the  time  for  performance  (assuming  that  the 
deceased’s  view  of  the  meaning  of  organisation  was  correct), 
to  have  been  caused  by  him  in  the  sense  referred  to  by  Lord 
Herschell,  and  the  respondent,  by  acquiescing  in  the  delay, 
cannot,  I think,  be  said  to  be  in  any  way  guilty  of  laches  or  delay 
prior  to  1908.  See  Gee  v.  Pearse  (1848),  2 DeG.  & Sm.  325; 
^miihcomh  v.  Bishop  of  Exeter  (1847),  6 Hare  213. 

But,  if  that  is  not  the  case,  and  the  respondent  is  bound  to 
meet  the  answer  of  laches  and  delay,  it  is  said  that  his  reply 
thereto  must  be  corroborated.  The  statute  prevents  recovery 
upon  the  evidence  of  the  opposite  party  alone  “unless  such 
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•evidence  is  corroborated  by  some  other  material  evidence.”  As 
the  respondent  has  proved  a contract  and  properly  corroborated 
his  evidence,  he  would  be,  primd  facie,  entitled  to  succeed.  Is  . 
that  not  all  the  statute  requires?  As  the  statute  has  been  con- 
•strued  in  the  cases  upon  the  subject,  corroborative  evidence  is 
not  required  as  to  every  fact  necessary  to  enable  the  opposite 
party  to  recover.  It  is  enough  if  sufficient  relevant  facts  and 
circumstances  appear,  which  tend  to  prove  that  the  evidence 
relied  on  for  recovery  is  true,  or  probably  true,  in  some  material 
particular.  In  Radford  v.  Macdonald,  18  A.R.  167,  what  is  re- 
quired is  thus  stated:  Evidence  which  appreciably  helps  the 

judicial  mind  to  believe  one  or  more  of  the  material  statements 
or  facts  deposed  to.”  But  the  respondent’s  whole  testimony, 
both  in  proof  of  his  claim  and  in  disproof  of  the  defence,  is  the 
evidence  upon  which  he  recovers.  Applying  the  cases  referred 
to,  if  any  part  of  that  whole  evidence  is  corroborated  the  statute 
is  satisfied.  This  appears  to  follow  as  a proper  conclusion.  If 
the  original  contract  in  this  case  is  not  required  to  be  completely 
corroborated  in  every  particular,  evidence  that  the  deceased 
had  admitted  he  owed  the  respondent  something  for  what  he  had 
done  in  connection  with  the  organisation  of  the  Ford  Motor 
Company,  would  be  sufficient  to  permit  recovery.  If  so,  then  I 
can  see  no  reason  why  corroboration  in  that  material  particular 
■does  not  save  the  whole  of  the  evidence,  if  it  is  treated  as  of 
value  as  to  any  part  of  it.  If  not  it  would  seem  a great  in- 
justice, where  a case  is  proved  and  sufficiently  corroborated,  if 
the  person  thus  establishing  liability  is  disabled  from  meeting 
a defenc.e  which  only  arises  upon  the  assumption  that  such  lia- 
bility is  established  by  the  corroborative  evidence.  I do  not 
think  the  statute  requires  or  authorises  that  handicap.  If  a 
plaintiff  proved  Ixis  case  on  a promissory  note  against  a party 
deceased,  by  corroborative  evidence,  and  the  defence  made  was 
that  it  was  paid,  it  would  be  monstrous  if  the  plaintiff  could  not 
give  effective  answer,  that  the  alleged  payment  was  upon  an- 
other debt,  without  corroboration.  The  essence  of  the  statute  is 
that  the  Court  shall  receive  assurance  that  the  plaintiff’s  own 
testimony  is  true,  by  other  material  evidence,  and,  having  be- 
lieved him  in  his  original  case,  I cannot  bring  myself  to  the  be- 
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lief  that  the  Court  is  not  then  at  liberty  to  believe  him  in  reply. 
See  In  re  Hodgson  (1885),  31  Ch.D.  177;  In  re  Curry  (1900), 
.32  O.R.  150,  153. 

It  may  be  observed,  in  relation  to  the  whole  subject,  that,  in 
the  Hodgson  case,  corroboration  of  the  fact  that  the  deceased 
James  Hodgson  was  a partner  in  Hodgson  & Company,  and 
therefore  liable  to  the  plaintiffs,  was  Teceived  and  acted  upon, 
while  the  evidence  of  the  plaintiffs,  uncorroborated,  that  they 
had  no  notice  that  he  had  ceased  to  he  a partner — notice  being 
set  up  in  defence — was  given  effect  to.  It  was  not  argued  there 
that  the  plaintiff’s  evidence  on  this  latter  point  needed  corro- 
boration, and  the  Court  does  not  refer  to  it. 

Specific  performance  can  be  ordered  in  a case  such  as  this : 
Shaw  V.  Fisher  (1848),  2 DeG.  & Sm.  11;  Ward  amd  Henry’s 
Case  (1866-7),  L.R.  2 Eq.  326,  L.R.  2 €h.  431;  Re  Schwa- 
hacher,  98  L.TJR.  127.  Under  the  Ontario  Companies  Act,  R. 
S.O.  1914,  ch.  178,  sec.  121,  what  is  in  effect  specific  performance 
may  be  had  as  between  shareholders  or  alleged  shareholders  as 
to  shares  agreed  to  be  transferred.  In  this  view,  it  is  not  neces- 
sary to  express  any  opinion  as  to  whether  the  deceased  became  a 
trustee  in  any  sense  for  the  respondent. 

The  appeal  should  be  dismissed. 

Appeal  disynissed. 


[APPELLATE  DIVISION.] 

Connor  v.  Township  of  Brant. 

Evidence — Witness  Asked  Leading  Questions  hy  Trial  Judge — Highway — 
Statutory  Duty  of  Municipality  to  Repair — Motor  Vehicles — Death  of 
Traveller  hy  Reason  of  Nonrepair. 

In  an  action  against  a municipality  under  the  Fatal  Accidents  Act  for 
damages  sustained  because  of  the  death  of  the  plaintiff’s  husband,  owing 
to  alleged  want  of  repair  of  a highway,  the  main  witness  on  behalf  of  the 
plaintiff,  when  recalled  at  the  close  of  the  case,  was  asked  by  the  presid- 
ing Judge  a number  of  questions,  and  a judgment  in  the  plaintiff’s  favour 
was  based  to  some  extent  upon  the  answers  to  them.  Some  of  the  ques- 
tions were,  it  was  contended,  leading  and  suggestive:  — 

Held,  that,  even  if  they  were,  the  Judge  was  within  his  rights  in  putting 
them  to  the  witness  for  the  purpose  of  clearing  up  any  point  his  former 
testimony  had  left  doubtful,  and  indeed  as  to  any  relevant  matter  as  to 
which  information  not  brought  out  hy  counsel  was  desired;  though,  in 
considering  the  weight  to  be  given  to  the  testimony,  the  form  of  the 
questions  was  an  element  to  be  taken  into  account. 
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The  statutory  duty  to  keep  highways  in  repair  is  a duty  which  is  owed  to 
persons  using  motor  cars,  as  well  as  to  those  using  vehicles  drawn  by 
horses  or  other  animals. 

Judgment  of  Lennox,  J.,  finding  the  defendant  corporation  liable,  upon  the 
evidence,  for  the  death  of  the  plaintiff’s  husband,  affirmed. 

Action  by  the  widow  and  administratrix  of  the  estate  of 
Daniel  Connor,  deceased,  to  recover,  nnder  the  Fatal  Accidents 
Act,  damages  for  the  loss  sustained  by  her  owing  to  the  deceased 
having  met  with  injuries  which  resulted  in  his  death,  and  were, 
as  she  alleged,  occasioned  by  the  failure  of  the  defendant  town- 
ship corporation  to  keep  in  repair  a highway  under  the  juris- 
diction of  its  council. 

December  2,  3,  and  4,  1913.  The  action  was  tried  before 
Lennox,  J.,  without  a jury,  at  Walkerton. 

D.  Rohertson,  K.C.,  for  the  plaintiff. 

0.  E.  Klein y for  the  defendant  corporation. 

December  5,  1913.  Lennox,  J. : — At  the  trial  yesterday,  I 
found  that  the  highway  at  the  point  in  question  was  not  in  such 
a state  of  repair  as  to  be  reasonably  safe  and  fit  for  the  require- 
ments of  that  locality ; I also  found  that  it  had  been  out  of  repair 
for  such  a length  of  time  that  knowledge  by  the  municipality 
must  be  implied ; and,  in  addition  to  this,  that  the  municipal  cor- 
poration, through  its  pathmaster,  had  actual  knowledge  of  the 
condition  of  the  road  for  a sufficient  length  of  time  before  the 
accident  to  enable  the  corporation  to  put  it  in  proper  repair. 

I find  that,  at  the  time  the  automobile  in  which  the  deceased 
was  travelling  reached  the  defective  part  of  the  highway,  it  was 
travelling  at  a rate  not  exceeding  twelve  miles  an  hour,  and  was 
being  properly  driven  and  under  the  control  of  Robert  Hunter ; 
and  that  he  had  made  all  proper  adjustments,  having  regard  to 
the  general  condition  of  tlie  road,  and  the  fact  that  he  was  de- 
scending a grade ; and  that  the  driver  was  a competent  man,  and 
was  at  the  time  exercising  reasonable  care. 

The  evidence  of  Robert  Hunter  was  given  in  a frank,  un- 
hesitating way;  he  is  a clear-headed,  intelligent  man;  and  I 
accept  his  evidence  as  generally  reliable  and  accurate. 

A careful  perusal  of  his  evidence  satisfies  me  that  fi’om  the 
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time  the  car  jolted  over  the  cut  until  it  upset  and  pinned  the 
driver  and  the  deceased  Connor  under  it,  Eobert  Hunter  was 
not  mentally  fit  or  physically  in  a position  to  control  the  car, 
and  did  not  in  fact  control  it,  and  that  this  condition  was  solely 
due  to  the  shock  or  jar  occasioned  by  the  condition  of  the  high- 
way and  the  almost  overturned  condition  of  the  car  as  it  de- 
scended from  the  highway.  The  condition  of  the  highway  occa- 
sioned the  driver  of  the  car,  and  therefore  the  deceased,  to  be  in 
a position  in  which  he  could  not  help  himself.  I find,  therefore, 
that  the  want  of  repair  was  the  cause  of  the  casualty. 

There  will  be  judgment  for  the  plaintiff  for  $2,500,  with 
costs.  < 


The  defendant  corporation  appealed  from  the  judgment  of 
Lennox,  J. 


March  18  and  19.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magep:,  and  Hodgins,  JJ.A. 

G.  H.  Watson,  K.C.,  and  0.  E.  Klein,  for  the  appellant  cor- 
poration, argued  that  the  car  was  driven  in  a careless  manner, 
and  just  before  the  accident  was  not  on  the  travelled  part  of  the 
road.  The  finding  of  the  learned  trial  Judge  is  not  supported 
by  the  evidence.  A person  cannot  drive  in  such  a car  as  was 
used  on  this  occasion  without  encountering  a ‘‘series  of  jolts,” 
for  the  results  of  which  the  defendant  company  should  not  be 
held  responsible.  The  learned  trial  Judge  should  not  have 
questioned  the  witness  Hunter  in  the  way  he  did,  as  his  ques- 
tions were  leading  and  suggestive.  The  defendant  corporation 
was  not  bound  to  keep  the  highway  in  repair  so  as  to  be  safe 
for  the  purposes  of  persons  using  such  vehicles  as  the  car  driven 
by  Hunter. 

J).  Robertson,  K.C.,  and  G.  H.  Kilmer,  K.C.,  for  the  plain- 
tiff, the  respondent,  referred  to  Town  of  Prescott  v.  Connell 
(1893),  22  S.C.E.  147 ; Foley  v.  Township  of  East  Flamborough 
(1899),  2G  A.R.  43,  per  Osier,  J.A.,  at  p.  47,  where  the  cases  are 
collected;  Halsbury’s  Laws  of  England,  vol.  21,  p.  452;  Best  on 
Evidence,  10th  cd.,  p.  550,  11th  ed.,  p.  629.  The  driver  Hunter 
should  not  be  held  bound  to  exercise  an  absolutely  correct  judg- 
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ment  in  the  face  of  the  imminent  peril  which  confronted  him. 
The  conclusions  of  the  learned  trial  Judge  are  clearly  set  out, 
are  in  accordance  with  the  evidence,  and  should  be  adopted  here. 

Watson,  in  reply,  argued  that  the  whole  basis  of  the  judg- 
ment was  the  evidence  given  by  Hunter  when  recalled  at  the 
close  of  the  case,  in  answer  to  questions  put  by  the  learned  trial 
Judge,  to  which  there  is  the  most  serious  objection. 
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April  6.  Meredith,  C.J.O.  : — This  is  an  appeal  by  the  de- 
fendant from  the  judgment  dated  the  5th  December,  1913,  which 
was  directed  to  be  entered  by  Lennox,  J.,  after  the  trial  of  the 
action  before  him  sitting  without  a jury  at  Walkerton  on  the 
2nd,  3rd,  and  4th  days  of  that  month. 

The  action  is  brought  by  the  widow  and  administratrix  of 
Daniel  Connor,  deceased,  on  behalf  of  herself,  to  recover,  under 
the  Fatal  Accidents  Act,  damages  for  the  loss  sustained  by  her 
owing  to  the  deceased  having  met  with  injuries  which  resulted 
in  his  death,  and  were,  as  is  alleged,  occasioned  by  the  failure 
of  the  appellant  to  keep  in  repair  a highway  under  the  jurisdic- 
tion of  its  council. 

The  deceased  was  a passenger  in  a Ford  motor  car,  driven  by 
a man  named  Robert  Hunter,  and  the  death  of  the  deceased  was 
caused  by  the  car  being  overturned  and  his  being  crushed  under 
it.  The  account  given  of  the  accident  and  the  cause  of  it  by 
Hunter  was,  that  the  car  was  going  northward  on  the  road  in 
question  when  the  front  wheels  of  it  suddenly  dropped  into  a 
hole  in  the  road,  jarring  the  car  out  of  its  course,  throwing  him 
to  the  side,  and  smashing  the  glass  of  the  windshield;  that  he 
was  somewhat  dazed  by  the  sudden  jar  and  the  noise  of  the 
breaking  glass ; that,  as  far  as  he  remembered,  the  car  went  on, 
and  the  hind  wheels  went  into  the  hole;  that  the  car  went  off 
to  the  side  of  the  road ; and  that,  after  travelling  some  distance, 
he  endeavoured  to  turn  it  into  the  travelled  part,  when  it  upset, 
and  he  and  the  deceased  were  thrown  out  of  the  car,  which  fell 
upon  them,  and,  according  to  his  testimony,  he  was  driving  the 
car  carefully  and  at  a moderate  rate  of  speed. 

The  car  appears  to  have  proceeded  after  the  wheels  dropped 
into  the  hole  for  a distance  of  about  26  feet  without  its  course 
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being  altered,  when  it  went  off  to  the  side  of  the  road  and  con- 
tinued to  travel  there  for  a further  distance  of  about  59  feet, 
and  it  was  at  that  point  that,  while  apparently  Hunter  was  en- 
deavouring to  get  the  car  back  into  the  travelled  road,  it  over- 
turned. 

A man  named  McKeemon  was  also  a passenger  in  the  car. 
According  to  his  testimony,  when  the  car  ''hit”  the  hole  it 
veered  off  to  the  left  into  the  ditch,  and  as  it  went  into  the  ditch 
he  jumped  out  and  fell,  and  when  he  got  up  and  looked  around 
"the  car  was  on  top  of  them.”  Hunter,  he  said,  was  driving 
very  carefully.  There  was  a culvert  across  the  road  at  or  near 
the  hole,  and,  according  to  McKeemon  ^s  testimony,  the  car 
' ' started  in  the  ditch  ’ ’ when  it  was  about  6 feet  north  of  the  cul- 
vert. "When  it  hit  the  thing”  {i.e.y  the  hole)  "it  bounced  and 
' went  to  the  left.  ’ ’ • 

When  this  witness  speaks  of  the  "ditch,”  I understand  him 
to  mean  the  side  of  the  road. 

Hunter  and  McKeemon  were  the  only  eye-witnesses  of  the 
accident,  and  the  learned  trial  Judge  gave  credit  to  the  testi- 
mony of  Hunter,  which  he  says  "was  given  in  a frank,  unhesi- 
tating way,”  and  he  speaks  of  him  as  "a  clear-headed,  intelli- 
gent man.  ’ ’ 

An  attempt  was  made  by  the  appellant  to  shew  that  the  car 
was  being  driven  in  a careless  and  reckless  manner,  and  some 
witnesses  testified  that  that  was  the  case.  It  is  to  be  observed, 
however,  that  they  did  not  speak  of  anything  which  occurred  at 
the  place  of  the  accident,  but  of  what  they  said  they  saw  when 
the  car  was  at  some  distance  from  it;  the  witnesses  for  the 
defence  differed,  too,  between  themselves,  some  saying  that  the 
car  was  going  at  a high  rate  of  speed,  and  others  testifying  to 
facts  which  are  quite  inconsistent  with  that  having  been  the 
case,  and  the  learned  Judge  was  right,  I think,  in  preferring 
the  testimony  of  Hunter  where  it  differed  from  that  of  these 
witnesses,  assuming  that  his  estimate  of  Hunter  and  of  his 
testimony  was  correct. 

Much  was  made  during  the  argument  of  the  testimony  that 
before  the  accident  the  car  was  travelling  on  the  side  of  the 
road,  and  not  upon  the  travelled  part  of  it,  and  of  the  fact  that 
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Hunter  was  unable  to  recollect  whether,  at  the  place  spoken  of 
by  the  witnesses  to  whose  testimony  I have  referred,  the  car  was 
travelling  on  the  side  of  the  road,  but  there  is  nothing  in  this 
to  indicate  either  that  Hunter  was  untruthful  or  that  he  was 
driving  the  car  recklessly  or  carelessly.  It  is  not  to  me  sur- 
prising that  a man  driving  a car  along  a country  road  in  the 
end  of  April  should  not,  nine  months  after  the  occurrence,  recol- 
lect on  what  part  of  the  road  he  was  travelling,  or  whether  he 
had  turned  off  the  travelled  part  of  it,  or,  if  he  had  done  so, 
why  he  had  done  it. 
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The  view  of  the  learned  trial  Judge  was  that  ‘Hrom  the  time 
the  car  jolted  over  the  cut  until  it  upset  and  pinned  the  driver 
and  the  deceased  Connor  under  it,  Robert  Hunter  was  not  ment- 
ally fit  or  physically  in  a position  to  control  the  car,  and  did  not 
in  fact  control  it,  and  that  this  condition  was  solely  due  to  the 
shock  or  jar  occasioned  by  the  condition  and  the  almost  over- 
turned condition  of  the  car  as  it  descended  from  the  highway. 
The  condition  of  the  highway  occasioned  the  driver  of  the  car, 
and  therefore  the  deceased,  to  be  in  a position  in  which  he  could 
not  help  himself.” 

This  finding  was  vigorously  attacked  by  counsel  for  the  appel- 
lant as  not  supported  by  the  evidence,  and  it  was  contended  that 
there  was  nothing  upon  which  to  base  it  but  the  -testimony  of 
Hunter  when  recalled  at  the  close  of  the  case,  in  answer  to  ques- 
tions put  to  him  by  the  learned  Judge.  The  manner  of  question- 
ing Hunter  was  also  vigorously  assailed,  and  it  was  argued  that 
not  only  were  the  questions  leading  and  calculated  to  suggest 
the  answers  which  were  given  to  them,  but  they  were  based  on 
the  assumption  that  the  witness  on  his  previous  examination  had 
made  statements  which  he  had  not  made. 

It  does  not  admit  of  doubt  that  the  learned  Judge  was  acting 
within  his  right  in  questioning  the  witness  for  the  purpose  of 
clearing  up  anything  that  his  former  testimony  had  left  doubt- 
ful, and  indeed  as  to  any  relevant  matter  as  to  which  further 
information  not  brought  out  by  counsel  was  desired,  in  order 
to  enable  the  learned  Judge  to  reach  a proper  conclusion  as  to 
the  facts.  When  and  how  far  such  course  should  be  taken  must 
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necessarily  depend  much  upon  the  circumstances  of  the  particu- 
lar case  and  the  sound  discretion  of  the  Judge,  and  I know  of 
no  rule  which  forbids  in  such  a case  the  putting  of  leading  ques- 
tions to  the  witness. 

Some  of  the  questions  put  to  Hunter  were  open  to  the  objec- 
tions urged  by  counsel,  and  it  would  have  been  better  if  they 
had  been  put  in  a different  form ; and,  in  considering  the  weight 
to  be  given  to  this  testimony,  regard  must  be  had  to  the  form  in 
which  the  questions  were  put  and  the  considerations  which  were 
urged  by  counsel. 

Reading  the  whole  of  the  testimony  of  Hunter  and  eliminat- 
ing all  that  he  said  when  recalled,  I am  unable  to  say  that  the 
finding  of  the  learned  Judge  which  I have  quoted  is  wrong  and 
should  be  reversed.  It  is  true  that  sometimes  in  speaking  of 
what  occurred  after  the  wheels  of  the  car  dropped  into  the  hole, 
Hunter  appears  to  speak  of  occurrences  within  his  recollection, 
and  the  inference  from  what  he  said  might  be  that  he  was  a 
conscious  agent  in  all  that  happened  afterwards,  but  reading 
his  testimony  as  a whole  that  is  not  the  effect  of  it. 

On  p.  20  he  said : When  I came  into  that  place,  I was  watch- 

ing for  the  place  {i.e.,  the  place  where  the  hole  was) . I expected 
that  was  a place  that  I had  come  over  before,  and  I put  on  my 
brakes  and  gear  and  did  not  know  exactly  the  place,  and  when  I 
struck  into  it  my  windshield  got  smashed  over  me,  and  I was 
kind  of  dazed,  but  I remember  I was  trying  to  get  back  on  to 
the  road.” 

Again,  on  the  same  page,  he  said : “ I went  into  this  hole,  and, 
when  I went  in,  the  windshield  was  broken,  and  then,  of  course, 
I went  on  over  that,  but  it  had  kind  of  thrown  me  to  the  side.  ’ ’ 

And  to  the  question  ‘‘You  came  out  of  it,  but  it  jarred  you 
out  of  your  course?”  he  answered,  “Yes.” 

Again  on  p.  21  he  said:  “When  I was  going  out  (i.e.,  of  the 
hole)  the  car  went  off  to  the  right  first,  and  then,  as  I under- 
stand it,  I was  pretty  well  dazed.” 

Again  on  p.  25,  on  cross-examination,  he  said:  “Well,  I 
could  hardly  tell  you  that.  I had  hold  of  my  wheel,  and  I did 
not  find  any  particular  effect  back  and  forward.  I found  the 


XXXI.] 


ONTARIO  LAW  REPORTS. 


281 


effect  of  this  windshield  flying  over  me,  and  I might  say  it 
frightened  me.’’ 

And  to  the  question  ‘‘How  far  north  of  the  road  were  you 
before  you  went  off  the  gravel  part  of  the  road  ? ” he  answered : 
‘ ‘ I could  not  tell  you.  I have  not  very  much  recollection.  ’ ’ 

And  to  the  further  question  ‘ ‘ How  far  from  the  culvert,  how 
far  north  of  the  culvert,  were  you  before  you  tried  to  get  from 
the  side  of  the  roadway  upon  the  gravel  portion  of  it  again?” 
he  answered,  ‘ ‘ I really  could  not  answer  you  as  to  that.  ’ ’ 

Again  on  p.  35,  on  cross-examination,  to  the  question  “Can 
you  give  me  any  reason  whatever  why  you  should  lose  control 
of  that  machine  on  that  day  ? ” his  answer  was : “ I did  not  lose 
control  till  such  time  as  I was  knocked  nearly  senseless.  You 
would  naturally  suppose  a man  would  lose  control  when  he  gets 
into  a hole  like  that  and  the  glass  smashing  over  him.” 


App.  Div. 
1914 


Connor 

V. 

Township 
OF  Brant. 

Meredith,  C.J.O. 


This  testimony  is  sufficient,  without  that  given  when  Hunter 
was  recalled,  to  warrant  the  conclusion  that  the  effect  of  the  jar 
caused  by  the  wheels  of  the  car  dropping  into  the  hole  and  smash- 
ing the  windshield  was  to  deprive  Hunter  at  least  of  the  full 
possession  of  his  faculties,  and  to  make  the  want  of  repair  of  the 
highway  the  proximate  cause  of  the  overturning  of  the  car,  for 
his  action  was  not  the  conscious  act  of  a man  in  full  possession  of 
his  senses,  but  of  a man  who,  as  the  result  of  what  happened,  had 
become  so  dazed  and  frightened  as  to  be  incapable  of  applying 
his  full  senses  to  what  he  was  doing.  There  was,  therefore,  in 
my  opinion,  no  intervention  between  what  I may  call  the  prim- 
ary consequences  of  the  accident  and  the  overturning  of  the  car, 
of  any  independent  responsible  human  action  to  sever  the  causal 
connection  between  the  negligent  omission  of  the  appellant  to 
repair  the  highway  and  the  injury  which  the  deceased  met  with. 
Reference  may  also  be  made  to  the  testimony  of  John  Hartman 
as  to  the  probable  effect  of  the  wheels  of  the  car  dropping  into 
the  hole,  and  there  were  other  witnesses  who  testified  as  to  the 
same  matter. 

It  was  argued  by  counsel  for  the  appellant  that  the  testimony 
of  Hunter  as  to  the  smashing  of  the  windshield  was  shewn  to  be 
untrue;  and  for  this  reliance  was  placed  on  the  testimony  that 
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no  broken  glass  was  found  at  or  near  the  culvert,  but  only  at  the 
place  where  the  car  was  overturned.  It  would  be  a sufficient 
answer  to  this  argument  that  the  trial  Judge  has  believed  Hun- 
ter ’s  testimony  on  this  point ; but  it  may  be  pointed  out  that  the 
finding  of  the  broken  glass  only  at  the  place  where  the  car  was 
overturned  is  not  necessarily  contradictory  of  Hunter’s  testi- 
mony, because  it  may  well  have  been  that  the  broken  glass  fell 
into  the  body  of  the  car,  and  if  that  were  the  case  it  would 
naturally  be  found  under  the  overturned  car. 

That  the  highway  was  out  of  repair,  and  that  the  appellant 
was  negligent  in  not  putting  it  in  repair,  is  beyond  question, 
unless  the  somewhat  startling  proposition  advanced  by  the 
learned  counsel  for  the  appellant  that  the  appellant  owed  no 
duty  to  keep  the  highway  in  repair  so  as  to  be  reasonably  safe 
for  the  use  of  motor  cars,  or  at  all  events  for  Ford  motor  cars, 
is  maintainable.  With  great  respect  for  the  argument,  I am  of 
opinion  that  it  has  no  foundation  either  in  reason  or  in  law,  and 
that  the  statutory  duty  to  keep  in  repair  the  highways  is  a duty 
which  is  owed  to  persons  using  motor  cars,  as  well  as  to  those 
using  vehicles  drawn  by  horses  or  other  animals. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs. 

Maclaren  and  Magee,  JJ.A.,  agreed. 

Hodgins,  J.A.  : — The  form  of  the  questions  put  to  the  wit- 
ness Hunter  by  the  learned  trial  Judge  at  the  close  of  the  evi- 
dence was  strongly  objected  to  by  the  appellant’s  counsel.  The 
ground,  so  far  as  I could  elicit  it,  was  that  the  questions  were 
leading  and  suggestive,  if  not  hypnotic. 

The  previous  evidence  of  the  witness,  as  pointed  out  by  my 
Lord  the  Chief  Justice,  in  whose  judgment  I agree,  had,  however, 
established  the  result  said  to  be  attained  by  these  questions  alone, 
so  that  no  harm  has  in  fact  been  done.  But  I desire  to  say 
that  1 do  not  think  the  objection  of  the  learned  counsel  is  well- 
founded,  even  if  this  were  not  so.  It  is  based  on  a misconcep- 
tion of  the  position  of  a trial  Judge. 

It  is  (juite  true  that  the  functions  of  ti’ibunals  appointed  to 
determine  cases  are  primaialy  and  essentially  judicial,  not  in- 
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quisitorial.  The  tribunal  is  to  judge  and  decide;  to  supply  the 
proofs — the  materials  for  decision— r-belongs  in  general  to  the 
litigant  parties.  But,  as  Mr.  Best  observes,  the  inquisitorial 
principle  is  recognised  thus  far,  that  the  tribunal  is  empowered 
to  extract  facts  from  the  instruments  of  evidence  adduced,  and 
in  some  cases  to  compel  the  production  of  others  which  have 
been  withheld. 

If,  therefore,  a witness  is  produced  by  one  of  the  parties,  or 
if,  with  the  consent  of  both  parties,  a witness  is  called  by  a 
Judge  {In  re  Enoch  and  Zaretzky  Bock  Cods  Arbitration, 
[1910]  1 K.B.  327),  the  latter  may  elicit  from  him  such  evidence 
as  may  be  relevant  and  which  has  been  omitted  or  may  tend  to 
make  clear  what  is  in  doubt. 

In  Taylor  on  Evidence,  10th  ed.,  para.  1477,  the  position  is 
thus  stated:  ‘‘The  Judge  has  a discretionary  power,  with  which 
the  Court  above  is  always  very  unwilling  to  interfere,  of  recalling 
witnesses  at  any  stage  of  the  trial,  and  of  putting  to  them  such 
legal  questions  as  he  thinks  that  justice  requires.’’ 

It  is  to  be  observed  that  this  statement  of  the  law  assumes 
that  the  witness  has  already  given  evidence;  but,  viewed  his- 
torically, the  right  of  a Judge  has  been  placed  higher  than  that. 
Mr.  Phillimore  quotes  Lord  Mansfield  as  saying  that  in  civil 
cases  the  Court  will  force  parties  to  produce  evidence  which  may 
prove  against  themselves  or  leave  the  refusal  to  do  it  as  a strong 
presumption  to  the  jury. 

The  cases  of  Rex  v.  Remnant  (1807),  Russ.  & Ry.  136,  Regina 
V.  Holden  (1838),  8 C.  & P.  606,  per  Patteson,  J.,  and  Regina  v. 
Cliburn  (1898),  62  J.P.  232,  per  Grantham,  J.,  are  instances  of 
the  calling  and  examination  of  witnesses  by  the  presiding  Judge. 

In  Rex  V.  Watson  (1834),  6 C.  & P.  653,  however,  Taunton, 
J.,  who  recalled  and  questioned  a witness  for  the  prosecution, 
allowed  the  prisoner’s  counsel  to  cross-examine;  and  in  Regina  v. 
Edwards  (1848),  3 Cox  C.C.  82,  Erie,  J.,  in  dealing  with  an  ap- 
plication to  exercise  his  discretion  to  call  a witness  whose  name 
was  on  the  back  of  the  indictment  and  who  had  not  been  called 
by  the  prosecution,  said,  in  i*efiising:  “Thei’e  are  . . . cases  in 
which  a Judge  might  think  it  a matter  of  justice  so  to  interfere; 
but,  generally  speaking,  we  ought  to  be  careful  not  to  overrule 
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the  discretion  of  counsel,  who  are,  of  course,  more  fully  aware 
of  the  facts  of  the  case  than  we  can  be.  ’ ’ 

In  Coulson  v.  Bishoroughy  [1894]  2 Q.B.  316,  the  Court  of 
Appeal,  composed  of  Lord  Esher,  M.R.,  A.  L.  Smith  and  Davey, 
L.JJ.,  were  of  opinion  that  a Judge  could  call  a witness  himself 
to  elucidate  the  truth,  though  A.  L.  Smith,  L.J.,  said  that  it  was 
unusual;  Lord  Esher  treating  it  as  not  unprecedented.  The 
decision  went  far  enough  to  hold  that  in  such  a case  neither 
party  could  cross-examine  as  of  right. 

But  in  1910  a differently  constituted  Court  of  Appeal  ex- 
pressed disapproval  of  this  decision  in  so  far  as  it  did  not  limit 
the  right  of  the  Judge  to  call  and  examine  a witness  to  cases 
where  both  parties  consent.  See  In  re  Enoch  and  Zaretzky  Bock 
& Co.’s  Arbitration,  [1910]  1 K.B.  327-.  This  case  does  not,  nor, 
so  far  as  I can  see,  do  any  of  the  others  that  I have  mentioned, 
deal  with  the  mode  of  questioning  which  a Judge  may  adopt  or 
the  extent  to  which  he  may  go.  But  it  would  appear  that  a 
Judge  is  not  hampered  by  the  rule  against  leading  questions,  the 
foundation  for  which  shews  that  it  is  not  applicable  in  the  case 
of  a presiding  Judge. 

The  reasons  for  the  rule  are  given  in  Phipson,  5th  ed.,  p. 
465:  ‘‘Such  evidence”  (i.e.,  elicited  by  leading  questions) 
“would  obviously  be  open  to  suspicion,  as  being  rather  the  pre- 
arranged version  of  the  party  than  the  spontaneous  narrative  of 
the  witness.”  See  also  Best,  11th  ed.,  para.  641;  Starkie,  p.  166; 
and  Phillips,  vol.  2,  pp.  460,  461,  where  the  several  objections  to 
leading  questions  are  examined. 

This  is  also  the  view  of  Mr.  Wigmore,  who  thus  discusses  it 
in  the  1905  edition  of  his  work  (para.  784)  : “The  sporting 
theory  of  the  common  law,  in  which  litigation  was  a game  of 
skill,  to  be  conducted  according  to  specific  rules  and  to  be  de- 
cided by  the  combined  effects  of  skill,  strength,  and  luck,  tended 
to  place  the  Judge  primarily  in  the  position  of  the  umpire  of  a 
game,  whose  duty  it  was  to  interfere  only  so  far  as  needed  to 
decide  whether  the  rules  of  the  game  had  been  violated.  This 
tendency  never  dominated  (so  far  as  the  Judge’s  functions  were 
concerned)  in  the  orthodox  English  practice;  the  Judge  there 
has  never  ceased  to  perform  an  active  and  virile  part  as  a direc- 
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tor  of  the  proceedings  and  as  an  administrator  of  justice.  Never- 
theless, in  the  United  States  the  degenerate  tendency  has  steadily 
been  towards  the  domination  of  the  function  of  umpire  presid- 
ing over  contestants  in  a game;  not  only  has  public  opinion 
pressed  towards  this  end,  but  the  judiciary  as  a whole  has  often 
not  resisted,  but  rather  abdicated.” 

After  quoting  some  American  cases,  notably  Epps  v.  The  State 
(1855),  19  Ga.  102,  111,  he  adds:  ‘'It  follows  that  a Judge’s 
questions  may  be  leading  in  form,  simply  because  the  reason  for 
the  prohibition  of  leading  questions  has  no  application  to  the. 
relation  between  Judge  and  witness.” 

Mr.  Wigmore  gives  an  interesting  quotation  from  a speech  by 
Lord  Ellenborough  in  1813,  most  of  which  is  given  in  Campbell’s 
Lives  of  the  Chief  Justices,  vol.  3,  p.  205.  In  answering  criti- 
cisms on  the  procedure  of  a commission  inquiring  into  the 
charges  against  the  Princess  of  Wales,  he  said:  ' “Folly,  my 
Lords,  has  said  that  in  examining  the  witnesses  we  put  leading 
questions.  The  accusation  is  ridiculous;  it  is  almost  too  absurd 
to  deserve  notice.  In  the  first  place,  admitting  the  fact,  can  it 
be  objected  to  a Judge  that  he  put  leading  questions?  ...  I 
have  always  understood,  after  some  little  experience,  that  the 
meaning  of  a leading  question  was  this  and  this  only:  That  the 
Judge  restrains  an  advocate  who  produces  a witness  on  one  par- 
ticular side  of  a question,  and  who  may  be  supposed  to  have  a 
leaning  to  that  side  of  the  question,  from  putting  such  interroga- 
tories as  may  operate  as  an  instruction  to  that  witness  how  he  is 
to  reply  to  favour  the  party  for  whom  he  is  adduced.  The 
counsel  on  the  other  side,  however,  may  put  what  questions  he 
pleases,  and  frame  them  as  best  suits  his  purpose,  because  then 
the  rule  is  changed ; for  there  is  no  danger  that  the  witness  will 
be  too  complying.  But  even  in  a case  where  evidence  is  brought 
forward  to  support  a particular  fact,  if  the  witness  is  obviously 
adverse  to  the  party  calling  him,  then  again  the  rule  does  not 
prevail,  and  the  most  leading  interrogatories  are  allowed.  But 
to  say  that  the  Judge  on  the  bench  may  not  put  what  questions 
and  in  what  form  he  pleases  can  only  originate  in  that  dullness 
and  stupidity  which  is  the  curse  of  the  age.” 

Lord  Campbell,  who  testifies  to  Lord  Ellenborough ’s  thorough 
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knowledge  of  the  laws  of  evidence,  adds  that  ‘‘many”  questioned 
the  soundness  of  his  position  as  to  the  unlimited  right  of  a Judge 
to  put  leading  questions. 

In  an  American  case,  Sparks  v.  The  State  (1877),  59  Ala.  82, 
87,  the  Supreme  Court  of  Alabama  laid  it  down  that  it  was 
“the  duty  of  the  presiding  Judge  ...  to  propound  to  the 
witnesses  such  questions  as  he  may  deem  necessary  to  elicit  any 
relevant  and  material  evidence,  without  regard  to  the  effect 
of  such  evidence,  whether  it  may  benefit  or  prejudice  the  one 
party  or  the  other — the  development  and  establishment  of  the 
truth  is  his  purpose  and  duty.” 

It  would  be  a backward  step  to  impose  fetters  upon  the  discre- 
tion of  a Judge  as  to  the  mode  in  which  he  may  proceed  to  elicit 
facts  which  he  desires  to  ascertain,  when,  with  the  parties  and 
the  witnesses  before  him,  he  sees  where  the  testimony  is  de- 
fective, and,'  by  putting  questions,  obtains  the  information  that 
he  wants. 

The  safe  rule,  applicable  to  a Judge  as  well  as  a party,  is  that 
laid  down  in  Best,  11th  ed.,  para.  116 ; The  forensic  rules  of 
evidence  may  in  all  cases  be  relaxed  by  a Judge,  provided  he 
observe  the  rules  as  to  admissibility  and  inadmissibility  of 
evidence. 


Appeal  dismissed. 
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[BOYD,  C.] 


Murphy  v.  Lamphier. 


Will — Action  to  Establish — Evidence — Onus — Testamentary  Capacity — Failing 
Memory  and  Senile  Decay — Procurement  of  Will  by  Others — Stealth,  Haste, 
and  Contrivance — Duty  of  Solicitor  Called  in  to  Prepare  Will — Revocation 
of  Former  Wills — Executors  Propounding  Will — Costs. 

The  plaintiffs  sought  to  establish  as  the  last  will  of  the  testatrix,  who  was 
eighty  years  old  when  she  died  in  September,  1913,  a writing  executed 
as  a wiil  in  May,  1912.  She  had  previously,  at  various  times  from  1903 
to  1911,  executed  four  wills — the  fourth  being  made  only  ten  months 
before  the  one  in  question — and  all  the  former  wills  made  some  provision 
for  the  husband  of  the  testatrix,  who  survived  her  and  with  whom  she 
was  on  good  terms  (though  her  memory  was  so  impaired  that  at  times 
she  forgot  his  existence),  and  were  different  in  nearly  all  respects  from 
the  will  in  question,  which  simply  provided  for  an  equal  distribution  of 
the  testatrix’s  property  among  all  her  children,  including  the  widow 
of  a deceased  son — no  mention  being  made  of  the  husband  at  all.  This 
will  contained  a clause  (inserted  by  the  solicitor  who  drew  it  without 
. specific  instructions  from  the  testatrix)  revoking  all  former  wills.  The 
chief  asset  of  the  estate  was  a valuable  farm,  which  in  all  the  former 
wills  was  devised  to  two  sons  of  the  testatrix,  subject  to  certain  charges. 

The  following  circumstances  were  pointed  out  as  things  out  of  the  common 
which  invited  the  inspection  and  consideration  of  the  Court:  (a)  the 

will  was  made  during  the  temporary  absence  of  the  testatrix  from  her 
husband;  (b)  made  without  reference  to  or  communication  with  her 
natural  protectors;  (c)  made  while  she  was  in  the  hands  and  under  the 
care  of  two  married  daughters  who  were  dissatisfied  with  a former  will 
and  had  recently  sought  to  have  it  changed;  (d)  made  by  an  old  lady 
verging  on  eighty  years  of  age,  suffering  under  a double  process  of  deterior- 
ation from  the  impairments  of  senility  and  the  inroads  of  a progressive 
disease  affecting  her  brain;  (e)  drawn  by  a solicitor  who  could  not  be 
regarded  as  an  independent  adviser  and  who  was  not  chosen  by  the  testa- 
trix; (f)  made  on  the  spur  of  the  moment,  where  the  method  of  testa- 
mentary disposition,  originating  nine  years  before  and  carried  through 
a series  of  wills  down  to  that  made  in  1911,  was  displaced  and  superseded 
by  a method  of  equal  distribution  desired  by  the  two  daughters  referred 
to  and  the  other  dissentients  in  the  family;  and  it  was  held,  that,  while 
these  unusual  conditions  called  for  clear  evidence,  satisfactory  to  the 
Court,  that  the  testatrix  fully  comprehended  the  nature  and  effect  of 
the  act  and  freely  intended  and  meant  it  to  have  such  effect,  the  evidence 
given  fell  far  short  of  what  was  needed  to  satisfy  the  onus  resting  on  the 
plaintiffs. 

The  sweeping  change,  made  ten  months  after  the  will  of  1911,  by  an  aged 
person,  would  of  itself  call  for  clear  proof  of  capacity,  equal  not  merely 
to  a testamentary  act,  but  to  the  revocation  of  former  dispositions  and 
to  a new  direction  given  to  the  property. 

It  is  an  error  to  suppose  that,  because  a {)erson  can  understand  a question 
put  to  him  and  give  a rational  answer,  he  is  of  sound  mind  and  capable 
of  making  a will:  the  competency  of  the  mind  must  be  judged  of  by  the 
nature  of  the  act  to  be  done,  and  from  a consideration  of  all  the  circum- 
stances of  the  case. 

The  grand  criterion  by  which  to  judge  whether  the  mind  is  injured  or 
destroyed,  is  to  ascertain  the  state  of  the  memory.  Memory  affords 
all  the  materials  on  which  to  exercise  judgment  ami  to  arrive  at  a con- 
clusion or  resolution. 
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In  the  case  of  a person  enfeebled  by  old  age  or  with  faculties  impaired  by 
disease,  and  particularly  in  the  case  of  one  labouring  under  both  dis- 
abilities, a solicitor  called  in  to  prepare  a will  does  not  discharge  his 
duty  by  simply  taking  down  and  giving  expression  to  the  words  of  the 
client,  without  being  satisfied  by  all  available  means  that  testable 
capacity  exists  and  is  being  freely  and  intelligently  exercised  in  the  dis- 
position of  the  property;  and,  in  dealing  with  a person  needing  protec- 
tion and  advice,  it  is  important  for  the  solicitor  to  find  out  if  there  be 
a former  will,  and  its  nature,  with  a view  of  getting  at  the  reasons  for 
any  variations  or  changes  therefrom,  if  such  changes  be  contemplated. 
The  notes  of  haste,  stealth,  and  contrivance  attached  to  this  transaction, 
and  were  not  removed  by  the  evidence. 

Review  of  the  authorities. 

Marsh  v.  Tyrrell  (1828),  2 Hagg.  Ecc.  84,  specially  referred  to. 

The  action  was  dismissed  without  costs  to  the  defendants;  and  the  plain- 
tiffs, the  executors  propounding  the  will,  were  not  allowed  their  own 
costs  out  of  the  estate — they  being  executors  chosen,  not  by  the  testa- 
trix, but  by  the  two  daughters  who  procured  the  making  of  the  will,  and 
so  having  really  no  locus  standi. 

Action  by  the  executors  named  in  a testamentary  writing 
dated  the  25th  May,  1912,  which  purported  to  be  the  last  will  of 
Jane  Lamphier,  who  died  on  the  30th  September,  1913,  aged 
eighty  years,  to  establish  the  document  as  her  legal  and  valid 
last  will  and  testament. 

The  action  was  tried  before  Boyd,  C.,  without  a jury,  at 
Toronto. 

J.  G.  O’Donoghue,  for  the  plaintiffs. 

J.  W.  Bain,  K.C.,  for  the  defendants. 


April  18.  Boyd,  C.: — The  testatrix  was  a married  woman, 
who  died  on  the  30th  September,  1913,  aged  eighty  years  and  one 
month.  Her  husband  (three  years  older)  and  eight  children 
survived  her.  One  child  predeceased  her,  leaving  a widow, 
Hannah.  The  testatrix  and  her  husband  had  been  married 
about  fifty-six  years,  and  had  lived  happily  together.  He  was 
examined  at  the  trial,  and  appeared  to  be  in  health  and  likely  to 
live  some  years  longer. 

The  will  sought  to  be  established  is  dated  the  25th  May,  1912 
(Saturday),  and  disposes  of  all  her  property  in  general  words. 
What  she  had  was  almost  entirely  land — a farm  of  two  hundred 
acres  at  Burnhamthorpe  and  a hotel  property  at  Erindale,  not 
far  off.  The  chief  asset  is  the  farm,  worth  $30,000  or  $40,000. 
The  otlier  property,  on  account  of  temperance  legislation,  cannot 
readily  be  sold,  and  will  bring  perhaps  less  than  $3,000.  These 
lands  were  inherited  from  the  father  of  the  deceased. 
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A few  facts  of  family  history  may  be  given  at  the  outset.  In 
1903,  the  father  and  mother  lived  with  the  youngest  son,  Patrick, 
at  Erindale,  in  the  hotel.  Patrick  was  there  to  look  after  the 
business  and  try  to  make  a sale  of  it.  But  the  value  has  been 
steadily  depreciating.  The  farm  at  Burnhamthorpe  was  then 
rented,  and  so  remained  till  the  spring  of  1912,  when  the  tenant 
failed,  and  the  place  was  taken  in  charge  by  Patrick  and  Francis 
— the  two  sons  who  had  stayed  with  the  mother  and  who  seem 
to  have  had  a foremost  place  in  her  regard. 

Patrick  married  in  1910;  and  in  the  fall  of  that  year  the  old 
couple  moved  into  Toronto  and  took  up  their  abode  in  a house  in 
Grace  street,  purchased  by  their  daughter  Mrs.  Worz.  With 
this  daughter  they  made  their  home,  and  the  mother  was  cared 
for  assiduously  thenceforward,  till  her  death,  by  that , daughter. 
The  three  removed  in  May,  1912,  to  Parkway  avenue;  and  soon 
afterwards,  in  July,  they  moved  to  the  farm,  where  the  mother 
died. 

Their  children  rank  according  to  age  as  follows  (as  given  by 
Mrs.  Worz);  Charles  (predeceased  mother),  Frederick  William, 
Peter,  Mary,  Catharine,  Francis,  Theresa,  Thomas,  and  Patrick. 

Of  the  girls,  Mary  married  one  Brown  when  she  was  nineteen, 
and  left  home  in  1883;  Theresa  married  one  Hayes  about  1909 
(exact  date  not  given);  Catharine  married  one  Worz,  but  they 
separated  in  a year  or  so,  and  she  returned  from  the  United  States 
in  1909,  and  then  took  charge  of  her  mother,  first  at  Erindale  and 
then  in  the  house  bought  in  Toronto. 

Of  the  boys,  Thomas  went 'off  to  Montana  and  Frederick  to 
Chicago;  Peter  had  land  given  to  him  by  his  maternal  grandfather; 
Francis  and  Patrick  stayed  with  the  parents. 

The  will  in  question  is  the  last  of  a series,  and  is  in  remarkable 
contrast  to  all  that  preceded  it. 

In  the  first  will,  dated  the  26th  October,  1903,  the  farm  is 
divided  between  Patrick  and  Francis;  the  hotel  is  to  be  sold  and 
thereout  mortgages  are  to  be  paid.  To  the  daughter  Theresa 
$1,000  is  given,  charged  on  the  land;  and  the  daughter  Catharine 
is  released  from  all  debts  owing  to  her  mother.  The  testatrix 
declares  her  intention  not  to  provide  for  Patrick,  Frederick,  or 
Thomas,  or  the  daughter  Mary  (Mrs.  Brown).  As  a mere  re- 
membrance, $100  each  is  given  to  Thomas  and  Frederick.  To 
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her  husband  is  given  SI, 000  to  be  raised  by  sale  of  stock,  etc., 
and  also  S200  a year  for  life,  charged  on  the  farm.  Mr.  William 
Mulock,  who  drew  the  will,  is  appointed  sole  executor. 

The  next  will,  dated  the  28th  December,  1905,  disposes  of  the 
farm  and  the  hotel  as  in  the  first.  Other  bequests  are  charged 
thus:  to  Theresa  is  given  $2,000,  and  to  the  husband  $200  a year 
for  life.  The  two  sons  Patrick  and  Francis  are  made  executors. 

The  third  will,  dated  the  11th  October,  1909,  retains  the  same 
disposition  as  to  the  farm  and  the  hotel,  gives  to  Theresa  $1,000 
and  to  Thomas  $100,  to  her  husband  $300  a year  for  life.  The 
same  executors,  Patrick  and  Francis,  are  continued. 

The  fourth  will  bears  date  the  22nd  July,  1911,  and  directs  the 
division  of  the  farm  and  the  sale  of  the  hotel  as  before.  To  Theresa 
is  given  $500,  to  Catharine  $500,  and  to  Thomas  $100.  The  hus- 
band is  to  have  $300  per  year  for  life.  A clause  of  forfeiture  is 
added  if  any  one  disputes  the  will.  Patrick  and  Francis  remain 
executors. 

Then  comes  the  will  sought  to  be  established,  bearing  date 
the  25th  May,  1912,  which  provides  that  all  property,  real  and 
personal,  shall  be  sold  and  divided  equally  among  all  the  chil- 
dren and  Hannah  (a  daughter-in-law).  No  provision  is  made 
for  the  husband,  and  the  executors  named  are  the  solicitor  who 
drew  the  will  and  Joseph  Murphy  (brother  of  Hannah,  the  daugh- 
ter-in-law) . 

The  first  will,  of  1903,  may  in  some  parts  be  more  fully  stated. 
It  contains  this  clause  of  explanation: — 

“It  is  not  my  intention  to  provide  for  my  sons  Peter,  Fred- 
erick William,  or  Thomas,  nor  for  my  daughter  Mar}q  wife  of 
Peter  Brown,  Peter  having  profited  by  the  will  of  his  late  grand- 
father, and  Frederick  William  and  Thomas  both  having  received 
a good  education.  It  is  my  intention  to  give  my  sons  Frederick 
William  and  Thomas  the  sum  of  $100  each  simply  as  a remem- 
brance. It  is  not  my  intention  to  give  my  daughter  Mary  any- 
thing, inasmuch  as  she  has  received  all  that  I consider  I should 
give  her.” 

The  hotel  property  is,  when  sold,  to  be  applied  in  payment  of 
the  mortgage  on  the  farm  and  on  the  hotel,  for  $6,500  principal 
money.  If  the  amount  of  the  mortgage  is  not  realised  by  sale  of 
the  hotel  (which  is  unlikely),  the  balance  is  to  be  paid  equally 
b}"  Patrick  and  Fran(*is. 
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Her  piano  was  given  to  the  daughter  Theresa.  Her  grand- 
father’s clock  to  the  oldest  living  son,  Frederick  William.  All 
furniture  and  household  utensils  to  Patrick,  save  and  except  the 
beds  and  bedding  at  present  used  by  any  other  member  of  the 
family,  and  they  shall  have  such  beds  and  bedding  as  they  have 
been  accustomed  to  use.  Her  clothing  is  given  to  Theresa  and 
Catharine,  daughters,  to  be  equally  divided  between  them. 

The  farm  implements,  stock,  and  farm  produce  to  be  sold,  and 
her  husband  to  be  paid  $1,000  thereout.  The  balance  of  such 
money  to  be  divided  equally  between  Francis  and  Patrick,  be- 
sides $200  per  year  for  life  to  the  husband,  charged  on  the  farm. 

As  to  the  will  of  1905,  in  addition  to  what  has  been  mentioned, 
it  contains  a gift  of  the  piano  to  Theresa  and  the  grandfather’s 
clock  to  the  oldest  living  son,  Frederick  William.  All  furniture 
and  household  utensils  to  Patrick  and  Theresa,  to  be  equally 
divided,  save  and  except  the  beds  and  bedding,  which  go  to  those 
who  have  been  in  the  accustomed  use  of  them.  Her  clothing, 
jewellery,  and  silverware  go  to  Theresa  and  Catharine,  to  be 
equally  divided.  All  residue  to  Francis  and  Patrick. 

In  the  will  of  1909  these  items  are  found:  $100  to  be  paid  for 
Masses  at  Dixie  for  the  repose  of  her  soul;  all  furniture  and 
household  utensils  to  Patrick,  and  also  her  jewellery  and  silver- 
ware, watch  and  chain.  All  residue  of  the  estate  to  Francis  and 
Patrick. 

In  the  will  of  1911  the  direction  is  continued  for  the  payment  of 
$100  to  the  parish  priest  at  Dixie  for  Masses.  A direction  is  also 
given  that  a suitable  monument  to  herself  and  her  husband’s 
memory  and  the  memory  of  others  of  her  family  “who  may  be 
lying  beside  us”  (husband  and  wife)  to  cost  $200  or  more,  at  the 
executors’  discretion,  be  provided.  The  expenses,  all  debts,  etc., 
Masses  and  monument,  to  be  paid  equally  by  Francis  and  Patrick. 
The  grandfather’s  clock  is  to  go  to  Catharine  Worz,  the  watch 
to  Patrick,  and  the  chain  to  Catharine.  The  residue  is  to  go  to 
Francis  and  Patrick. 

In  marked  contrast  to  all  these  careful  details  and  personal 
touches  is  the  bald  and  colourless  division  in  general  words  of  all 
property  to  all  the  children,  including  Hannah,  which  characterises 
the  will  of  1912  now  propounded. 

This  sweeping  change,  made  in  ten  months  after  the  will  of 
1911,  by  a person  verging  on  eighty  years  of  age,  would  of  itself  call 
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for  clear  proof  of  capacity,  equal  not  merely  to  some  testamentary 
act,  but  to  this  important  revocation  of  former  dispositions  and  to 
a new  direction  given  to  the  property — to  borrow  the  language  of 
Sir  John  Nicholl  in  Blewitt  v.  Blewitt  (1833),  4 Hagg.  Ecc.  410,  at 
p.  464. 

The  physical  and  mental  condition,  according  to  the  evidence, 
of  the  testatrix,  may  now  be  considered.  In  1907  she  suffered 
from  an  “apoplectic  stroke,”  her  arteries  became  hardened  and 
arteriosclerosis  set  in — a progressive  disease,  which  caused  cere- 
bral haemorrhage,  manifested  in  the  “stroke.”  The  leading 
symptom  at  the  time  was  paralysis  of  speech,  the  effects  of  which 
more  or  less  impeded  her  utterance  for  the  rest  of  her  life.  Her 
mentality  was  also  affected,  because,  as  explained  by  Dr.  Sutton, 
“whenever  there  is  a stroke  a portion  of  the  brain  is  injured,  its 
supply  of  nourishment  is  reduced,  and  its  functions  are  not  so 
well  performed.”  This  physician  attended  her  seven  times  in 
1903.  He  saw  her  again  four  times  in  August,  1908,  for  an  abscess 
in  the  breast,  and  again  in  1909  for  another  disorder. 

Dr.  Sutton  speaks  of  the  progressive  effect  of  the  disease  upon 
her  mentality  as  being  far  more  appreciable  in  1909  than  it  was 
in  1908,  and  as  producing  or  hastening  senile  deterioration  or 
dotage.  His  estimate  of  her  testamentary  capacity  in  1909  is 
thus  given:  “l  think  she  could  make  a will.  She  was  none  too 
bright  then,  but  still  I think  she  had  sense  enough  to  make  a will.” 

There  is  evidence  (Mrs.  Worz  and  others)  that  her  mother  had 
a slight  stroke  in  the  early  fall  of  1909,  when  she  was  laid  up  a few 
days,  and  again  in  the  spring  of  1910,  when  she  was  also  laid  up 
two  or  three  days.  Mrs.  Worz  called  in  her  spiritual  adviser 
(Father  Treacy)  on  the  former  occasion.  On  the  latter  occasion 
she  consulted  Dr.  McEwan,  who  told  her  what  was  the  matter 
and  what  to  do.  He  said  that  medical  aid  would  not  help  the 
patient.  Dr.  McEwan  is  called,  but  does  not  recollect  much, 
except  that  he  thought  Mrs.  Lamphier  was  very  ill  and  was  going 
to  die. 

The  next  illness  was  an  attack  of  pleurisy  at  the  end  of  1910. 
Dr.  Frawley  attended  and  saw  the  testatrix  once,  in  December, 
as  he  says.  Mrs.  Worz  and  others  speak  of  a stroke  in  December, 
1911,  like  the  former,  but  Mrs.  Worz  did  not  call  in  a physician. 
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as  there  was  no  pain  and  she  knew  what  to  do,  she  having  been 
told  before  by  the  doctor.  She  sent  again  for  a clergyman, 
Father  Minehan. 

Father  Minehan  was  her  spiritual  adviser,  and  visited  her  once 
a month  in  1911  and  on  to  April,  1912.  He  says  that  in  the  latter 
part  of  November,  and  December,  1911,  mentally  she  was  in  a 
state  of  senile  decay.  Her  intelligence  was  flickering;  her  condi- 
tion was  deteriorating  in  1912;  did  not  think  her  capable  of  any 
prolonged  mental  effort.  In  1912  she  might  have  flashes  of  mem- 
ory, of  intelligence.  He  administered  the  rites  of  the  Church  to 
her,  and  towards  the  end  he  had  to  do  everything.  She  knew 
instinctively  what  to  do.  She  would  start  the  act  of  contrition, 
he  would  give  her  a few  words,  and  that  would  give  her  a start, 
because  of  her  lifelong  preparation.  In  March  or  April,  1912, 
he  would  not  have  witnessed  her  will  without  making  a protest. 

is  hard,”  he  says,  ‘Ho  draw  the  line  as  to  capacity. 
There  was  senile  decay;  there  was  something  more  than  old  age, 
like  some  disease.  A stroke  of  paralysis,  or  like  that.”  The  last 
three  months  he  noticed  a downward  course.  He  said  finally: 
“I  cannot  tell  of  the  power  of  a solicitor  to  get  a will  from  instruc- 
tions. I could  not  get  her  capable  of  intellectual  effort  to  make  a 
will.” 

Father  Treacy  had  attended  her  spiritually  for  nine  years, 
seeing  her  once  a month.  He  saw  her  two  or  three  days  after  the 
stroke  in  1911.  He  saw  her  again  in  April,  1912,  at  Grace  street. 
She  was  in  a state  of  mental  imbecility,  her  memory  gone;  she  could 
not  remember  her  prayers,  and  her  articulation  gone  from  the 
effects  of  the  stroke.  He  does  not  think  she  could  transact  busi- 
ness in  April,  1912.  She  could  not  initiate  prayers.  “I  could 
not  conscientiously  have  witnessed  her  will.”  Her  attempt  at 
speech  in  April  he  describes  thus:  “She  would  mumble  and 
jumble;  I could  not  understand  her.” 

Duncan  Robertson  had  known  her  for  eighteen  years.  On  the 
12th  March,  1912,  he  called  at  Grace  street  to  see  her  as  to  the 
farm  being  rented  or  sold,  and  wanted  to  see  how  she  intended  to 
handle  it.  He  tried  to  lead  her  into  talk  as  to  the  place,  but  she 
did  not  seem  to  understand  that  she  was  interested  in  the  farm. 
She  did  not  appear  to  be  able  to  follow  conversation,  and  she  was 
very  forgetful.  After  trying  for  a while  he  concluded  she  was  not 
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competent  to  do  business.  She  looked  up  to  her  husband  and 
said,  “That  tall  man  is  boarding  here;’’  and  that  convinced 
Robertson  of  her  incompetence. 

Edward  McKinley,  a real  estate  agent,  who  drove  the  motor 
conveying  the  party  to  the  house  in  Parkway  avenue,  and  after- 
wards drove  Mrs.  Hayes  and  her  mother  to  Mrs.  Brown’s  on  the 
23rd  May,  1912^  says  that  he  had  driven  Mrs.  Worz  and  her 
mother  earlier  in  the  month  in  the  search  for  houses.  He  tried 
to  get  Mrs.  Lamphier  interested  in  houses,  but  could  not;  she 
seemed  to  take  no  interest.  He  tried  to  talk  with  her,  but  with 
no  result.  He  thought  her  mentally  helpless,  not  totally,  but  as  a 
child  would  be,  and  not  fit  to  make  a will. 

Dr.  Groves,  called  for  the  plaintiffs,  attended  the  deceased  in 
her  last  illness  in  September,  1913,  and  had  been  acquainted  with 
her  for  twenty-four  years.  He  had  seen  her  in  May,  1913,  but 
not  for  seven  or  eight  years  before.  In  the  last  year  of  her  life 
she  was  of  marked  senility,  and,  in  addition,  in  his  opinion,  she 
manifested  the  after  effects  of  what  was  probably  a series  of  mild 
cerebral  haemorrhages.  In  his  judgment,  there  was  a progressive 
deterioration  of  her  mental  powers,  which  had  been  going  on  since 
a primary  attack  in  1907.  He  was  clear  in  his  opinion  that  she 
was  not  able  to  make  a will  in  May,  1913. 

Doctor  Frankish,  called  in  reply  by  the  plaintiff  as  an  expert, 
had  never  seen  the  deceased,  but  was  of  opinion  that  she  would 
have  capacity  to  make  the  form  of  will  she  did.  It  was  a very 
simple  affair  to  divide  among  the  children.  That  would  require 
no  great  mental  effort. 

Another  witness,  not  of  the  family,  called  by  the  plaintiffs, 
was  Mr.  Lee.  He  was  a stranger  to  the  testatrix,  had  not  met  her 
at  all.  He  was  introduced  on  the  23rd  May,  1912,  and  saw  her 
again  on  the  25th  May,  when  he  drew  the  will.  At  the  close  of 
his  examination  he  is  asked:  “Q.  I understood  you  to  say  that 

the  testatrix  was  apparently  an  intelligent  woman?”  He  an- 
swers : “ A very  intelligent  woman ; in  fact,  I might  say  I have  drawn 
a good  many  wills  of  old  people  during  the  course  of  my  practice, 
and  I never  met  a woman  that  I thought  was  more  intelligent 
and  more  mentally  capal)le  of  making  a will  than  Mrs.  Lamphier.” 

Then  Miss  Grant.  She  had  known  the  testatrix  for  twenty- 
five  years.  Had  no  talk  with  her  about  property.  The  testatrix 
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was  intelligent  and  seemed  to  understand.  Saw  nothing  unusual 
about  her.  The  conversation  generally  was  just  about  simple 
things,  whatever  had  happened,  if  any  one  was  sick  (p.  41). 
It  was  hard  for  the  testatrix  to  express  herself.  “Very  often  she 
used  to  joke  with  me.  There  was  one  little  joke  I used  to  have. 
She  would  come  down  (from  the  bedroom  in  the  afternoon)  and 
I would  pretend  I was  living  there,  as  if  it  were  my  home,  and  jump 
up  and  shake  hands  with  her,  and  make  out  that  I was  living  in 
that  room,  and  she  would  laugh  at  the  joke,  and  we  would  sit 
down  and  talk  together’’  (p.  43). 

Other  witnesses  outside  the  family  contribute  little,  if  any- 
thing, on  the  mental  condition  of  the  testatrix;  and  of  the  family 
only  one,  the  son  Peter,  spoke  of  a matter  of  business.  He  was 
not  clear  as  to  the  date,  whether  1911  or  1912,  but  was  recalled 
to  fix  finally  the  date  as  being  February,  1912.  She  asked  him 
to  repay  $100,  that  she  was  hard  up  for  money  and  was  paying  for 
the  house.  Mrs.  Worz  said,  “Don’t  think  I told  mother  to  ask 
you  for  that.”  He  told  the  mother  he  was  hard  up  too,  and  she 
did  not  press  it. 

All  agree  that  the  speech  of  the  testatrix  was  impaired,  that  it 
was  difficult  for  a stranger  to  understand  her,  and  that  her  custom 
was  to  sit  silent  and  listen. 

All  agree,  also,  that  the  testatrix  was  physically  weak  and  need- 
ed help  in  going  about,  in  dressing  and  undressing,  and  generally 
required  manual  care  and  attention,  and  that  that  was  con- 
stantly rendered  by  Mrs.  Worz  for  the  last  years  of  her  mother’s 
life. 

Among  the  members  of  the  family  there  is,  as  usual,  the  most 
divergent  difference  of  opinion  as  to  capacity,  owing  in  some  meas- 
ure to  the  old  lady  being  seen  at  different  times  and  in  different 
circumstances,  and  owing  also  to  the  different  standpoints  of 
sufficiency  or  efficiency  applied  by  the  witnesses. 

In  1828,  Sir  John  Nicholl  pointed  out  a great  and  not  un- 
common error — which  is  perpetuated  in  the  case  in  hand — 
namely,  “to  suppose,  that  because  a person  can  understand  a 
question  put  to  him,  and  can  give  a rational  answer  to  such  (|ues- 
tion,  he  is  of  perfect,  sound  mind,  and  is  capable  of  making  a will 
for  any  purpose  whatever;  Avhereas  the  rule  of  law,  and  it  is  the 
rule  of  common  sense,  is  far  otherwise:  the  comi)etency  of  the 
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mind  must  be  judged  of  by  the  nature  of  the  act  to  be  done,  and 
from  a consideration  of  all  the  circumstances  of  the  case:’’  Marsh 
V.  Tyrrell  (1828),  2 Hagg.  Ecc.  84,  122. 

In  like  manner,  there  is  conflicting  evidence  in  the  family  as 
to  the  nature  and  effect  of  all  these  sicknesses  and  attacks,  one 
side  emphasising  and  it  may  be  exaggerating  their  weakening  re- 
sults, and  the  other  side  ignoring  or  belittling  them;  but,  as  a 
result  of  the  whole,  I cannot  give  credence  to  those  who  say  that 
the  testatrix  sustained  no  mental  impairment  after  the  first 
stroke  or  attack  in  1907  other  than  that  attributable  to  increasing 
old  age.  The  better  opinion  and  the  weight  of  evidence  is  that 
there  were  constant  manifestations  of  steadily  progressing  de- 
crepitude, mental  as  well  as  physical. 

Of  the  highest  value,  to  my  mind,  in  this  inquiry,  is  the  evi- 
dence of  the  professional  witnesses,  medical  and  clerical;  of  ex- 
perience and  ability,  and  with  the  opportunity  of  forming  correct 
judgments  upon  this  crucial  point  of  her  capacity  in  and  about  the 
month  of  May,  1912. 

The  clerical  evidence  cannot  be  swept  aside.  It  is  of  special 
value  on  the  point  of  her  failing  memory.  These  clergymen  had 
experience  in  ministering  to  aged  and  ailing  persons,  and  in  this 
case  they  were  necessarily  watchful  of  her  condition  during  their 
religious  visits,  and  came  into  the  closest  personal  relations  with 
the  deceased.  Mrs.  Lamphier  was  of  the  Roman  Catholic  faith, 
and  of  marked  devotional  habits.  The  prayers  and  confessions 
of  her  Church  had  long  been  familiar  to  her.  Her  faith  was  set 
forth  in  the  wills  of  1909  and  1911;  and  yet  towards  the’ end  of 
1911  she  forgot  the  familiar  words  and  had  to  be  either  prompted 
or  to  be  led  through  the  act  of  worship  by  the  attending  priest. 

'Nor  less  notable  is  it  that  she  failed,  on  many  occasions,  and 
during  the  very  month  and  close  to  the  very  day  when  the  will  was 
made,  to  remember  that  she  had  a husband.  She  did  not  even 
recognise  his  existence  when  he  was  present  and  spoke  to  her.  I 
may  here  interject  the  pertinent  language  of  a Scottish  Judge: 
“The  grand  criterion  by  which  to  judge  whether  the  mind  is 
injured  or  destroyed,  is  to  ascertain  the  state  of  the  memory. 
It  is  memory  that  affords  us  all  the  materials  on  which  to  exercise 
judgment,  and  to  arrive  at  a conclusion  or  resolution.  Without 
memory  the  mind  cannot  act,  and  it  is  the  first  of  the  intellectual 
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faculties  which  fail,  where  the  mind  is  in  a state  of  decay:’’ 
Simpson  v.  Gardners  Trustees  (1833),  11  Ct.  of  Sess.  Gas.  1049, 
at  pp.  1051,  1052. 

I may  just  jot  down  a few  other  personal  notes: — 

Mr.  Lee  says  her  hearing  was  keen  enough,  but  that  she  spoke 
thickly  and  slowly;  that  she  was  a very  jocular  woman. 

Miss  Grant:  ^^She  could  say  only  short  sentences.  In  long 
conversations  she  would  get  confused.” 

Miss  Wilson,  nurse  in  1913:  ‘^The  brightest  old  lady  for  her 
age  I have  ever  seen.” 

Dr.  Groves  (at  the  same  period):  “She  was  in  a markedly 

senile  condition.” 

Thomas  McMahon  (only  saw  her  twice  in  May,  1912):  “She 
looked  a spry  old  girl.  She  spoke  quite  plainly  to  me.” 

Miss  Fitzgerald  (knew  her  a number  of  years,  and  speaking 
of  the  same  month.  May):  “Some  things  she  repeated  three 
times  over  for  me  to  understand  her.” 

Miss  Downes:  “She  did  not  say  much,  but  listened.” 

Mrs.  Charles  Lamphier:  “She  was  very  forgetful.  Might 

take  a little  time  to  understand  questions.  Some  things  she  might 
not  understand.” 

Mr.  Hayes  (never  had  a talk  on  business):  “Bright  and  in- 
telligent.” 

Miss  M.  Brown:  “Seemed  very  bright.” 

Mrs.  Brown:  “A  great  woman  to  pray.  Devotions  morning 
and  night  always.  Mental  condition  always  good  till  death.” 
Mrs.  Hayes:  “Particularly  bright  that  day  (25th  May).” 
Philip  Lamphier:  “Her  memory  was  failing  right  along. 
Always  had  a bright  appearance.” 

Dr.  Treacy’s  statement  is  perhaps  the  most  informing,  as  it  is 
the  most  graphic  account  of  her  speech:  “She  mumbled  and  jum- 
bled her  words.” 

The  symptoms  to  be  expected  in  cases  of  senile  imbecility  and 
of  arterial  degeneration,  as  given  in  the  books,  coincide  with 
many  of  those  exhibited  by  Mrs.  Lamphier.  I quote  from  the 
judgment  in  Ingram  v.  Wyatt  (1828),  1 Hagg.  Ecc.  384:  “Im- 
becility, and  weakness  of  mind,  ma}^  exist  in  different  degrees  be- 
tween the  limit  of  absolute  idiocy  on  the  one  hand,  and  of  perfect 
capacity  on  the  other”  (pp.  401,  402).  “The  principal  marks  and 
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features  of  imbecility  are  the  same  which  belong  to  childhood — of 
course  . . . varying  in  degree  in  different  individuals: — Friv- 
olous pursuits — fondness  for  and  stress  upon  trifles — inertness  of 
mind — paucity  of  ideas — shyness — timidity — submission  to  con- 
trol— acquiescence  under  influence — and  the  like.  Hence  these 
infantine  qualities  have  acquired  for  this  species  of  deficiency  of 
understanding,  the  name  of  ‘childishness’’’  (pp.  403,  404).  And 
again  in  the  Encyclopaedia  Britannica,  vol.  14,  p.  607,  last  edition, 
treating  of  cerebral  lesion:  “The  mental  symptoms  vary  with  the 
seat  of  the  lesion.  Almost  always  present  is  a certain  degree  of 
mental  enfeeblement,  accompanied  by  loss  of  memory  and  of 
judgment,  and  often  by  mental  confusion  . . . also  presence 
of  emotionalism,  which  leads  the  patient  to  be  affected  either  to 
tears  or  laughter  upon  trifling  and  inadequate  occasions.” 

There  was  no  secrecy  in  the  family  as  to  the  existence  of  the 
earlier  wills;  their  general  tenor  was  known,  and  in  particular  that 
of  1911  was  discussed  by  the  family.  The  bone  of  contention  was 
that  the  farm  was  to  be  divided  between  Patrick  and  Francis. 
This  was  not  objected  to  by  Mrs.  Worz;  but  all  the  rest — Thomas, 
Peter,  Frederick,  Mary  (Mrs.  Brown),  and  Theresa  (Mrs.  Hayes) 
— objected,  and  sought  to  secure  an  equal  division.  The  relict 
of  the  son  Charles  was  considered  by  the  dissidents  as  one  of  the 
family  and  to  be  equally  entitled  to  share;  and  she  took  a warm 
interest  in  what  was  going  on.  Thus,  in  October  or  November, 
1911,  Mrs.  Charles  (Hannah)  had  a conversation  with  Mrs. 
Worz  about  the  will  of  the  11th  July:  “I  asked  if  I and  my  daugh- 
ter were  mentioned  in  it,  and  she  (Mrs.  Worz)  said,  ‘No,  I am  not 
mentioned  in  it  myself.’  I did  not  to  my  knowledge  say,  ‘Well, 
it  is  too  late  now  to  make  any  change.’” 

Mrs.  Worz’s  account  is:  “She  complained  to  me  once  of  the 
will.  She  said  she  supposed  she  was  not  mentioned  in  the  will, 
and  I said  there  were  others  too.  She  said  it  would  not  do  to 
have  anything  done  now.” 

So  as  to  Mrs.  Brown.  There  was  a discussion,  probably  about 
a will,  on  New  Year’s  Eve,  1911-12.  “I  asked  father  to  have 
that  will  destroyed,  when  I got  only  one  dollar,  and  I did  not 
want  to  be  disgraced.”  “A  person  has  a privilege  to  make  as 
many  wills  as  they  wish,”  she  volunteered.  “I  wanted  fathef 
to  have  the  will  made  by  her  changed,  and  that  is  why  I asked  to 
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have  it  destroyed.  She”  (that  is,  the  mother)  “was  physically 
weak  and  could  be  easily  influenced.” 

Mrs.  Hayes  said:  “I  knew  about  the  other  wills  and  the  con- 
tents of  one,  made  in  1909,  I think:  I had  read  it.  I know  there 
was  dissatisfaction  about  the  will  made  in  1911.  Mother  was 
easily  influenced  by  members  of  her  own  family.” 

Besides  these  instances,  there  were  on  two  occasions  family 
meetings,  probably  prearranged,  at  the  home  of  the  parents,  the 
raison  d’Hre  of  which  was  the  objectionable  will.  The  first  was  in 
the  evening  of  the  11th  September,  1911,  at  Grace  street,  when 
Mrs.  Brown,  Mr.  and  Mrs.  Hayes,  Frederick,  Mrs.  Worz,  and  the 
father  and  mother,  were  together.  Frederick  had  just  come  home 
after  an  absence  of  seven  years,  and  he  said  that  he  was  going  to 
put  things  in  order  and  put  in  a receiver  to  take  charge  of  the 
mother’s  affairs.  Mrs.  Brown  and  Mrs.  Hayes  had  before  that 
been  seeing  Frederick  in  Chicago,  and  they  agreed  with  what  he 
said. 

The  other  occasion  was  on  the  last  day  of  1911,  when  there  was 
a meeting  at  the  home  in  Grace  street,  and  Patrick,  Thomas, 
Peter,  Francis,  Mrs.  Charles  Lamphier,  Mrs.  Worz,  and  the  father 
and  mother,  were  present.  The  will  of  the  mother  was  talked 
over  in  her  presence  and  hearing,  and  a good  deal  of  dissatisfac- 
tion was  expressed  as  to  the  division  of  the  properties  between 
Patrick  and  Francis,  by  the  others  left  out,  particularly  by 
Hannah.  Peter  was  spokesman,  and  proposed  to  sell  the  farm  and 
divide  it  up  among  the  family.  Thomas  agreed.  It  was  pro- 
, posed  by  the  dissentients  to  have  an  agreement  made  to  divide 
it  up,  and  have  the  mother  agree  to  that;  but  she  said  to  Mrs. 
Worz  that  Peter  might  keep  satisfied,  that  he  had  got  his  share 
(meaning  from  his  grandfather). 

This  family  dissension  about  the  will  made  at  Streetsville  in 
1911  came  to  the  knowledge  of  the  solicitor  who  drew  the  im- 
peached will.  I quote  from  the  evidence  of  Dr.  (Father)  Treacy, 
who  says:  “Mrs.  Lamphier  told  me  one  day  about  her  being  at 
Streetsville  to  make  a will.  . .1  had  a conversation  with 
Mr.  Lee  in  his  office.  He  wrote  me  there  was  some  trouble  be- 
tween Mrs.  Hayes — some  trouble  between  the  members  of  the 
family.  He  asked  me  to  go  and  see  them.  I told  Mr.  Lee  about 
the  will  Mrs.  Lamphier  had  made.  Mr.  Lee  asked  me  about  the 
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old  lady,  and  inquired  whether  she  had  made  other  wills.  I 
don’t  remember  the  details  of  the  conversation.  He  was  trying 
to  settle  matters.  He  spoke  of  previous  wills.  I recalled  the 
day  she  had  made  the  will,  and  I told  that  to  Mr.  Lee”  (p.  68 
of  my  notes) . 

Mr.  Lee’s  connection  with  the  Hayes  family  began  before  this 
interview  with  Dr.  Treacy.  The  precise  date  is  not  given  when 
trouble  arose  about  a bill  for  board  claimed  for  Patrick  against 
Hayes,  in  which  his  wife  was  also  concerned.  Mr.  Lee  acted  for 
the  Hayes  family,  and  learned  then  about  the  property  owned  by 
the  old  lady.  He  must  then  have  known  from  that  suit,  and 
also  on  the  occasion  of  these  troubles  in  1911,  the  names  of  almost 
if  not  all  of  the  children,  though  not  perhaps  their  double  names. 

It  is  now  in  order  to  consider  the  process  by  which  another  will 
was  added  to  the  list  of  Mrs.  Lamphier’s  testamentary  papers. 
Mrs.  Worz  was  moving  from  Grace  street  to  Parkway  avenue. 
She  packed  up  on  the  22nd  May  and  moved  the  stuff  on  the  23rd, 
1912,  assisted  by  Mrs.  Hayes.  About  noon  of  that  day,  the 
father  and  mother,  Mrs.  Worz  and  Mrs.  Hayes,  were  driven  over 
in  a motor;  and,  there  being  nothing  to  eat,  it  was  suggested  by 
Mrs.  Hayes  that  the  father  and  mother  should  go  to  Mrs.  Brown’s 
house,  a few  streets  off,  and  have  lunch.  The  father  preferred 
to  stay  with  Mrs.  Worz;  but  Mrs.  Worz  assented  to  the  matter, 
and  accordingly  the  same  motor  took  Mrs.  Hayes  and  her  mother 
to  Mrs.  Brown’s,  and  there  Mrs.  Hayes  stayed  until  four  or 
four-thirty  o’clock  that  afternoon.  The  mother  also  stayed,  and 
there  remained  till  Monday  the  27th,  when  she  went  to  the  new 
home  in  Parkway  avenue. 

On  the  afternoon  of  the  23rd,  Thursday,  Mrs.  Brown  asked 
Mrs.  Hayes  to  call  up  Mr.  Lee  and  request  him  to  come  to  her 
house.  Mr.  Lee  came,  met  the  three  ladies,  and  a general  con- 
versation ensued  for  twenty  or  twenty-five  minutes,  which,  ac- 
cording to  Mrs.  Hayes  and  Mr.  Lee,  assumed  a jocular  turn  about 
the  farm,  between  the  old  lady  and  the  solicitor. 

Mr.  Lee’s  version  of  this,  in  his  examination  for  discovery,  is 
now  given,  as  it  is  important,  because  what  then  occurred  formed 
the  basis  of  his  opinion  as  to  her  ‘Testable”  capacity.  As  he 
tells  the  examiner:  “What  makes  me  say  that  she  had  a clear 
mind  was  on  the  day  of  introduction  we  were  joking  about  the 
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farm;  I asked  her  if  she  wanted  to  sell  it,  and  I asked  her  if  $30,000 
would  buy  it — joking  with  her — and  I said  I might  get  her  a pur- 
chaser at  that  price;  and  she  said,  ^If  you  made  me  an  offer  of 
$50,000  I might  consider  it;'  and  she  was  in  the  same  condition 
when  the  will  was  drawn." 

On  cross-examination  at  the  trial  there  is  a variation: 
jokingly  said,  ‘Do  you  want  to  sell  that  farm  of  yours  out  there?' 
and  she  said  ‘I  don't  know,'  or  some  words  to  that  effect.  That 
is  what  I took  it  to  be.  I said,  ‘Would  $30,000  buy  it?'  and  she 
shook  her  head.  I think  I said  to  her,  I mentioned,  $50,000,  and 
she  said  she  might  consider  it." 

This  latter  recollection  conforms  with  other  evidence  and  is 
for  many  reasons  to  be  preferred.  The  occurrence  shews  no 
initiative  taken  by  Mrs.  Lamphier,  some  vague  negatives  to  his 
questions,  and  the  only  definite  words  being,  “I  might  consider 
it." 

Other  evidence  shews  that  she  was  firmly  resolved  not  to  sell 
the  farm  (the  chief  asset)  but  have  it  remain  in  the  family.  If  the 
affair  was  other  than  a joke,  or  if  it  was  an  offer  to  pay  $50,000, 
and  she  had  intended  that  the  place  should  be  sold  and  the  pro- 
ceeds divided,  she  would  have  been  willing  to  accept  $50,000, 
which  was  an  outside  price. 

But  to  resume  the  thread  of  the  narrative.  Mrs.  Brown  says 
that  she  sent  for  Mr.  Lee  to  have  her  will  made;  and,  he  having 
come,  she  gave  him  instructions  for  that  purpose  in  the  presence 
of  the  mother.  It  is  doubtful  whether  he  then  got  full  or  only 
partial  instructions.  He  says  he  had  just  to  write  out  the  will  and 
return  to  have  it  executed.  She  says  he  had  to  come  back  for 
further  instructions.  However,  it  was  arranged  that  he  was  to 
return  on  a time  appointed  for  the  purpose  of  completion;  and  he 
did  again  appear  on  the  25th  May  (a  public  holiday  intervening). 
Mrs.  Brown  told  Mrs.  Hayes  that  Mr.  Lee  was  to  come  back  that 
day,  and  Mrs.  Hayes  was  there  in  due  course.  There  had  been 
some  merry-making  at  Mrs.  Brown's  on  the  holiday,  when  the 
Hayes  family  was  present,  and  the  old  lady  enjoyed  the  fire- 
works in  the  afternoon.  Mr.  Lee  in  his  examination  for  dis- 
covery says  he  told  Mrs.  Brown  he  would  be  up  in  a couple  of  days 
and  have  her  will  signed. 
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Accordingly,  on  the  afternoon  of  the  25th,  Saturday,  Mr.  Lee 
resumed  his  work  and  got  the  further  instructions  for  Mrs. 
Brown’s  will,  drew  up  the  instrument,  and  had  it  duly  executed  in 
the  presence  of  Mrs.  Hayes  and  himself  as  witnesses.  During 
all  this  time,  hearing  and  seeing  all  that  was  going  on,  the  old 
lady  was  present  with  Mrs.  Brown,  within  a few  feet  of  the  table. 
She  spoke  no  word  on  either  day,  but  just  as  Mr.  Lee  was  going 
away  something  happened,  and  it  is  difficult  to  lay  hold  of  pre- 
cisely what  did  happen,  as  will  appear  from  the  different  reports 
of  the  three  living  witnesses. 

First  take  from  the  examination  of  the  solicitor  for  discovery, 
beginning  from  a point  of  time  after  Mrs.  Brown’s  will  had  been 
completely  executed  and  just  before  the  departure  of  the  solicitor: 
^^The  old  lady  said  to  Mrs.  Brown  in  my  presence,  ‘What  is  Mr. 
Lee  doing  for  you?’  and  Mrs.  Brown  said  to  her,  ‘Mother,  I am 
having  my  will  drawn;’  and  the  old  lady  said,  ‘I  think  I will  have 
my  own  will  drawn.’  I said  something  about  it — ‘Better  late 
than  never,  if  you  have  never  had  a will  drawn’  or  something 
like  that — and  the  old  lady  sat  down.  I don’t  know  whether  she 
was  serious  at  first  or  not,  and  then  I joked  about  it,  and  she 
instructed  me  right  there,  and  I drew  the  will.” 

Take  then  his  evidence  in  chief  at  the  trial:  “I  think  she  said 
to  Mrs.  Brown,  ‘What  are  you  doing?’  and  Mrs.  Brown  said  she 
was  having  me  draw  her  will,  and  the  old  lady  asked  me  if  I would 
draw  her  will.  I said  I had  no  objection,  if  she  wanted  it,  and 
she  said  she  did.  So  I sat  down  and  took  her  instructions.” 

Upon  cross-examination  his  evidence  appears  thus:  “After  I 
had  finished  up  with  Mrs.  Brown,  I was  going  away,  and  the  old 
lady  made  some  remark  to  Mrs.  Brown,  and  Mrs.  Brown  said, 

‘ Why,  mother,  I am  getting  my  will  made.’  I took  it  that  the  old 
lady  wanted  to  know  what  she  was  doing.  She  said  something 
to  Mrs.  Brown,  and  Mrs.  Ikown  said  she  was  making  her  will, 
and  the  old  lady  said  she  thought  she  would  like  to  have  her  will 
made.  1 first  thought  she  was  joking,  the  way  she  said  it.  She 
was  a very  jocular  woman.  I asked  her  if  she  wanted  her  will 
drawn,  and  she  said  ‘Yes.’  I said,  ‘All  right,  I will  sit  down  and 
draw  your  will;’  and  I did  so.” 

Take  next  Mrs.  Brown’s  account:  “After  Mrs.  Hayes  came  in 
and  witnessed  my  will,  mother  asked  me  what  I was  doing.  I 
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said  I was  making  my  will — ‘I  have  just  made  my  will,  mother.’ 
I understood  her  to  say  that  she  would  like  to  make  her  will. 
Mr.  Lee  said  he  would  be  pleased  to  draw  it  for  her  if  she  wanted 
it  done,  and  he  said,  ‘Mrs.  Brown,  you  can  retire,  and  Mrs. 
Hayes.’  We  both  went  downstairs.” 

Take  finally  what  Mrs.  Hayes  says:  “Mrs.  Brown  told  me  that 
mother  was  going  to  make  her  will.  She  told  me  when  she  had 
finished  hers,  and  I witnessed  it,  and  I just  looked  at  mother  and 
she  smiled  and  bowed  her  head,  and  I left  the  room.” 

Comparing  these  different  accounts,  I have  no  difficulty  in 
holding  that  Mrs.  Brown’s  and  Mrs.  Hayes’s  recollection  and 
understanding  of  what  was  said  by  the  testatrix  is  'to  be  preferred 
to  that  of  Mr.  Lee.  He  was  an  utter  stranger  to  the  mother  and 
unaccustomed  to  her  manner  of  speaking — a very  slow  and  thick 
utterance,  intelligible  only  by  degrees  to  outsiders,  but  of  course 
more  readily  understood  by  her  children.  The  words  of  the  testa- 
trix as  given  by  Mrs.  Brown  are  in  the  question  put  after  the  com- 
pletion of  her  will,  “What  was  I doing?”  and  nothing  more. 
Other  sounds  were  made,  and  these  Mrs.  Brown  interpreted  as 
meaning  that  the  mother  would  like  to  make  her  will.  Mrs. 
Hayes  did  not  hear  these  sounds  or  could  not  interpret  them,  but 
she  heard  Mrs.  Brown’s  words  in  answer,  on  which  the  solicitor 
acted:  “Mother  is  going  to  make  her  will;”  and  the  jocularity  that 
struck  Mr.  Lee  shewed  itself  again  in  the  smile  and  bow  of  the 
old  lady. 

Be  it  noted  that  in  the  version  given  by  Mrs.  Hayes  (one  likely 
to  remember)  no  word  was  uttered  by  the  testatrix.  The  talk- 
ing was  done  by  the  others,  and  the  old  lady  was  passive  or  im- 
passive. This  is  in  accord  with  the  evidence  of  both  sides,  that 
she  spoke  little  or  seldom,  and  lacked  originating  power. 

Mrs.  Brown  gave  instructions  for  her  own  will  on  both  da}"s 
in  the  presence  of  her  mother,  whose  hearing  was  keen;  but  there 
was  no  apparent  consciousness  or  realisation  of  what  was  going 
on  until,  at  the  end  (as  Mrs.  Brown  alone  ]nits  it),  she  asked  what 
was  doing;  and  even  this  is  not  given  by  Mrs.  Hayes. 

The  next  stage  of  the  transaction  is  contaiiu'd  in  the  space  of 
half  an  hour — Mrs.  Hayes  gives  about  half  an  hour,  and  Mrs. 
Brown — the  solicitor  in  his  examination  for  discovery  gives  it  at 
about  an  hour  and  a quarter  or  an  hour  and  a half.  Of  what 
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occurred  during  this  half  hour  the  only  witness  is  the  solicitor 
who  drew  the  contested  will.  His  account  at  different  times  may 
be  contrasted. 

First,  for  discovery:  may  have  taken  rough  notes  of  the 

names  just  as  she  was  telling  me  them.  She  told  me  the  names. 
She  did  not  mention  any  previous  wills  at  all.  I had  to  ask  the 
names  of  the  children,  as  I did  not  know  them,  and  I took  them 
down  just  as  she  gave  them  to  me;  just  a few  minutes  to  give  me 
the  names.  She  gave  me  just  what  she  wanted  done,  and  told 
me  what  property  she  had.  All  was  done  in  an  hour  and  a 
quarter  or  an  hour  and  a half.  I put  the  names  down  then  just 
as  the  old  lady  spoke  to  me.  I knew  she  was  married.  I went 
over  the  names  of  the  children  a second  time  with  her.  I incline 
to  think  I went  over  the  third  time,  very  carefully.  She  was  very 
specific  about  the  daughter-in-law.  She  wanted  her  put  in  the 
same  position  as  the  other  children.” 

Take  next  the  solicitor’s  evidence  at  the  trial  as  to  points  of 
variation:  knew  some  of  the  Christian  names  prior  to  this, 

but  some  I did  not  know.  I don’t  think  I knew  all  the  second 
Christian  names.  It  took  me  some  time  to  ask  her  and  get  the 
initials  of  Charles.  She  was  explaining  and  endeavouring  to  ex- 
plain to  me  who  Hannah  was.  She  evidently  had  a stroke.  I 
presumed  that  because  of  her  speech. 

‘‘Q.  Then  you  say  she  gave  you  the  names  of  these  eight 
children?  A.  Yes.” 

All  the  names  being  set  forth  seriatim,  he  answers:  ‘‘Well, 
I don’t  know  whether  I got  the  name  or  the  initial.  I am  not  quite 
certain  about  this.  I am  rather  inclined  to  think  I had  to  ask — 
go  out  of  the  room  and  ask  Mrs.  Brown,  call  for  Mrs.  Brown  and 
ask  her,  what  Charles’s  other  name  was.  I am  not  certain  of 
that.” 

“Q.  There  is  just  the  one  name  of  Charles  in  the  will.  A. 
Well,  1 did  not  do  that.  She  was  very  particular  about  having 
Hannah  included  in  the  will,  and  after  reading  the  will  over  to 
her  she  mentioned  that  fact  again,  and  I read  it  over  a second  time 
to  shew  that  Hannah  was  included.  She  told  me  she  wanted  to 
leave  all  her  property  to  all  her  children  equally  and  to  her  daugh- 
ter Hannah.  She  called  her  ‘daughter.’  I asked  her  then,  and 
she  told  me  that  she  was  the  wife  of  her  dead  son  Charles.  She 
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said  ‘all  her  property.^  I did  not  ask  her  what  it  was,  because  I 
knew  she  had  this  farm  and  an  hotel  at  Erindale,  and  I presumed 
that  that  was  what  she  was  referring  to.  After  I read  over  the 
will  to  her  to  shew  that  Hannah  was  included,  I called  for  the 
witnesses.’’ 

Upon  cross-examination  further  statements  were  made: 
“I  wanted  to  know  what  she  wanted  to  have  done  with  her  pro- 
perty, and  she  told  me  she  wanted  all  her  property  to  be  given  to 
her  children  equally  and  her  daughter  Hannah.  I could  not 
understand  when  she  said  ‘ all  her  children  equally  ’ why  she  men- 
tioned Hannah  in  particular,  and  I had  some  discussion  with  her 
as  to  who  was  Hannah,  and  then  she  made  me  understand  that 
Hannah  was  the  daughter  of  a deceased  son,  Charles.”  Counsel 
says,  “The  wife,  you  mean,”  and  the  witness  answers:  “Yes,  the 
widow  of  a deceased  son  Charles;  and  I also  remember  this,  that 
in  her  instructions  she  also  wanted  that  if  any  of  these  children 
died  before  she  did,  if  my  memory  serves  me  right,  she  wanted 
the  share  to  be  kept  in  the  family.  I asked  if  she  wanted  any- 
thing else  done,  and  she  said,  ‘No,’  that  was  all  she  wanted  done. 
I drew  the  will  as  you  see  it,  and  read  it  over  to  her,  and  she 
mentioned  then  something  again  about  Hannah,  and  during  the 
course  of  the  progress  of  the  will  I had  to  ask  her  the  names  of 
these  different  children.  There  were  some  of  them  I did  not 
know  their  names,  and  she  told  me;  and  I then  read  the  will  over 
to  her  and  she  said  something  again  about  Hannah,  that  she 
wanted  to  be  absolutely  sure  that  Hannah  was  getting  the  same 
share  as  her  children,  and  I read  it  over  to  her  again  to  shew  her 
that  Hannah  was  included.  I had  to  ask  her  the  names  of  most 
of  the  children,  I think,  and  I took  them  down  just  the  way  I 
have  got  them  in  the  will.  I am  inclined  to  think  that  I put 
them  on  a separate  piece  of  paper.  The  fact  seemed  to  be  bother- 
ing her  mind  that  Hannah  should  get  the  same  share  as  the 
other  children.  I don’t  think  I asked  her  if  she  had  prepared  any 
other  will.  I did  not  know  whether  she  had  or  not.  I always 
put  a clause  in  every  will  I draw  revoking  all  former  wills,  and  I 
did  not  think,  possibly,  it  was  nec('ssary  to  ask  her.  1 may  have 
known  that  there  was  another  will  that  the  old  lady  had  made 
at  a previous  time.  Mrs.  Hayes  spoke  to  me  before  in  reference 
to  family  troubles.  I knew  she  had  been  living  with  Mrs.  Worz 
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up  to  the  23rd  May,  1912.  I did  not  understand  she  was  going  to 
live  with  Mrs.  Brown;  I did  not  think  she  was  there  permanently. 
I knew  her  husband  was  alive.  Nothing  was  said  of  the  old 
gentleman.  I don’t  know  that  it  struck  me;  I had  not  thought 
of  the  matter ; I did  not  place  any  particular  stress  one  way  or  the 
other  on  that.  The  husband  lived  with  her  on  Grace  street,  and 
they  were  moving  to  Parkway  avenue.  I think  they  were  a very 
happy  old  couple.  I don’t  know  what  means  he  has  to  live  on. 
I said  nothing  about  the  husband,  for  she  told  me  she  wanted  to 
leave  it  all  to  her  children.” 

On  these  data  the  will  was  drawn.  Mrs.  Brown  brought  in 
the  two  witnesses  selected  by  herself,  strangers  to  the  testatrix. 
They  can  say  nothing  as  to  her  state,  and  give  no  information 
except  that  one,  while  waiting  for  the  arrival  of  the  other,  dropped 
a remark  that  he  had  been  a witness  of  her  brother-in-law’s  will 
some  years  ago,  and  thereupon,  as  Mr.  Lee  puts  it,  the  old  lady 
started  to  laugh  and  joke  with  Hamill,  the  witness,  about  that 
fact. 

The  solicitor  sealed  up  the  will  and  took  it  to  his  office,  and 
the  fact  of  such  will  existing  was  equally  kept  sealed  from  the 
family  most  interested. 

This  will  in  its  entirety  has  been  so  carried  out  that  the  main 
witness  to  sustain  it,  apart  from  the  mere  formality  of  its  attesta- 
tion, must  be  found  in  the  solicitor.  He  was  brought  to  Mrs. 
Brown  and  drew  her  will.  He  had  also  been  solicitor  for  Mrs. 
Hayes  in  a former  litigation,  with  Patrick,  and  he  had  been  with- 
in the  last  few  months  in  conference  with  Father  Treacy,  and 
probably  with  Mrs.  Hayes,  about  a recent  will  of  Mrs.  Lamphier 
which  gave  dissatisfaction  to  Mrs.  Hayes  and  Mrs.  Brown. 
When  suddenly  confronted  with  the  call  to  make  another  will  for 
the  old  lady,  he  was,  if  not  in  an  equivocal,  at  least  in  a delicate 
situation.  Undertaking  the  task,  he  placed  himself  in  the  posi- 
tion of  having  to  explain  and  justify  what  was  done  (assuming  a 
serious  lack  of  capacity  in  the  testatrix.) 

In  the  appraisal  of  his  evidence,  where  it  varies  at  different 
periods  of  the  examination,  or  where  it  is  different  from  that  of 
others  who  have  had  the  same  opportunity  of  observation  and  of 
hearing  conversation,  it  is  well  to  draw  upon  the  experience  of  Sir 
John  Nicholl.  In  dealing  with  leading  actors  in  an  impeached 
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transaction,  he  states  these  considerations:  “They  may  have 
been  imposed  upon  and  duped  by.  . . artful  misrepresentations 
. . .;  they  may  have  suffered  their  vigilance  to  be  lulled,  and 
their  penetration  to  have  slept,  and  after  having  embarked  in 
the  transaction,  and  after  their  characters  were  in  some  measure 
implicated,  they  may  be  under  a strong  bias  to  support  and  give 
effect  to  the  act.  Under  that  bias  very  honest  persons  (such  is 
the  infirmity  of  our  nature)  often  deceive  themselves  without  be- 
ing aware  of  it:  they  fancy  impressions  to  have  existed,  nay  they 
sometimes  even  suppose  facts  to  have  taken  place,  because  those 
impressions  now  exist,  or  because  those  facts  might  or  ought  to 
have  passed,  in  order  to  support  their  impressions.  Hence  this 
strong  bias  will  often  give  a false  colour  to  a transaction,  without 
the  witness  intending  to  speak  falsely  or  to  suppress  the  truth:’’ 
Marsh  v.  Tyrrell,  2 Hagg.  Ecc.  at  pp.  Ill  and  112. 

For  this  reason  I prefer  the  recollection  of  Mrs.  Brown  and 
Mrs.  Hayes  to  that  of  Mr.  Lee  on  the  points  of  difference  which 
exist.  Now,  as  I read  their  evidence,  there  is  no  clear  indication 
of  any  desire  on  the  part  of  the  testatrix;  but  the  control  of  the 
field  after  Mrs.  Brown’s  will  had  been  completed  was  in  Mrs. 
Brown’s  hands,  and  she  made  the  announcement  that  the  mother 
wanted  her  will  made,  and  Mr.  Lee  thereupon  volunteered  to  do 
it.  No  intelligible  word  of  the  mother  was  spoken  before  he  and 
she  were  alone  in  the  room. 

What,  then,  are  the  things  out  of  the  common  which  invite  the 
inspection  and  consideration  of  the  Court?  In  brief  outline,  these: 
(a)  the  will  is  made  during  the  temporary  absence  of  Mrs.  Lam- 
phier  from  her  husband;  (b)  made  without  reference  to  or  com- 
munication with  her  natural  protectors;  (c)  made  whilst  she  was 
in  the  hands  and  under  the  care  of  two  married  daughters  who 
were  dissatisfied  with  a former  will  and  had  recently  sought  to 
have  it  changed;  (d)  made  by  an  old  lady  verging  on  eighty  years 
of  age,  suffering  under  a double  process  of  deterioration  from  the 
impairments  of  senility  and  the  inroads  of  a progressive  disease 
affecting  her  brain;  (e)  made  by  a solicitor  who  could  not  be  re- 
garded as  an  independent  adviser  and  who  was  not  chosen  by  the 
testatrix;  (f)  made  on  the  spur  of  the  moment,  where  the  method 
of  testamentary  disposition,  originating  nine  years  before  and 
carried  through  a series  of  wills  down  to  the  one  made  in  1911, 
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was  displaced  and  superseded  by  a method  of  equal  distribution 
desired  by  Mrs.  Brown  and  Mrs.  Hayes  and  the  other  dissentients. 

These  unusual  conditions  call  for  clear  evidence,  satisfactory 
to  the  Court,  that  the  testatrix  fully  Comprehended  the  nature  and 
effect  of  the  act  and  freely  intended  and  meant  it  to  have  such 
effect. 

Before  the  stroke  of  1907,  two  wills  were  made  by  the  testa- 
trix which  may  well  be  taken  as  a safe  and  solid  foundation  of 
testamentary  intention.  Those  afterwards  made  up  to  1911  are 
of  the  same  general  tenor,  and  represent  a fixed  purpose  in  the 
disposal  of  the  land.  This  last  one,  of  1912,  is  a complete  reversal 
of  all  the  others,  and  so  radical  in  its  nature  that  a satisfactory 
explanation  should  be  given,  having  regard  to  the  age  and  con- 
dition and  situation  of  the  testatrix. 

Again  the  words  of  Sir  John  Nicholl  are  apposite:  “To  support 
a paper  thus  revoking  and  altering  this  will  and  substituting  a dis- 
position quite  different  from  and  the  very  opposite  to  it,  would 
require  the  clearest  and  most  indisputable  evidence:”  Dodge 
V.  Meech  (1828),  1 Hagg.  Ecc.  612,  617. 

Let  this  will,  then,  be  taken  clause  by  clause,  and  see  how  it 
stands  examination,  critically  and  by  way  of  comparison  with 
other  authentic  wills  of  the  deceased. 

The  first  clause,  giving  the  name  and  description  of  the  testa- 
trix, differs  from  all  the  four  earlier  wills,  drawn  by  different  solici- 
tors. It  does  not  appear  how  the  solicitor  learned  that  the  wife’s 
name  was  Jane;  but  he  knew  there  was  a husband  with  whom  she 
lived,  and  his  name  could  have  been  asked  from  the  wife.  The 
usual  and  proper  description  of  a married  woman  in  all  solemn  and 
important  documents  is  as  “the  wife  of”  so-and-so.  That  usual 
and  proper  way  was  observed  in  all  the  other  wills,  but  here  the 
description  is  just  “Mrs.  Jane  Lamphier,  of  the  city  of  Toronto.” 
Is  it  a mere  slip  that  this  happened?  Had  the  usual  course  been 
taken,  and  the  wife  been  asked  the  name  of  the  husband,  her 
attention  at  least  would  have  been  drawn  to  the  fact  that  she  had  a 
husband.  According  to  the  evidence,  she  was  apt  to  forget  the 
appearance  and  the  existence  of  her  husband.  The  solicitor  paid 
as  little  regard  to  his  existence  as  did  the  wife,  and  so  the  husband 
was  left  out  of  the  will,  even  in  the  introductory  part,  for  no  rea- 
son that  I can  see  or  that  has  been  suggested,  except  that  his  wife 
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had  forgotten  all  about  him,  and  had  no  note  struck  in  the  fram- 
ing of  the  will  which  might  have  roused  her  to  the  recollection. 
They  had  lived  together  over  half  a century  as  man  and  wife — 
a happy  couple — and  yet  at  this  moment,  when  the  wife  seems  to 
be  bothered  almost  out  of  her  senses  (one  would  think)  on  ac- 
count of  ‘‘Hannah,”  she  loses  sight  of  her  husband.  Had  the 
question  been  put  to  her  as  to  her  husband’s  name,  the  solicitor 
would  have  obtained  the  best  kind  of  evidence  of  her  state  of 
mind  and  memory.  If  she  had  answered  sanely  and  correctly, 
that  would  have  been  a strong  bit  of  evidence  confirmatory 
of  her  capacity.  If  she  had  made  no  answer  or  had  forgotten, 
there  would  have  been  an  equally  cogent  bit  of  evidence  that 
she  was  not  equal  to  the  occasion  and  had  not  sense  enough,  as 
the  doctor  put  it.  Similarly,  had  Mr.  Lee  questioned  her  as  to 
why  her  husband  was  dropped  out  of  the  will  and  the  new  name 
of  Hannah  introduced. 

The  next  clause  is  one  which,  the  solicitor  says,  is  the  clause  he 
usually  puts  in  the  wills  he  draws,  without  asking  about  other  wills : 
“ I hereby  revoke  all  former  wills,  codicils,  and  other  testamentary 
dispositions  at  any  time  heretofore  made  by  me,  and  declare 
this  to  be  my  last  will  and  testament.”  I do  not  know  what  im- 
pression, if  any,  this  would  make  on  the  mind  of  the  old  lady,  as 
it  was  read  to  her  without  explanation,  considering  that  it  took 
three  readings  of  the  names  to  settle  her  mind  as  to  Hannah  being 
included.  This  clause  is  to  be  regarded  as  the  solicitor’s  own  con- 
tribution, and  not  part  of  Mrs.  Lamphier’s  will.  It  can  be  argued, 
of  course,  as  a legal  conclusion,  that  the  bestowment  of  all  her 
property  in  a manner  antagonistic  to  a former  will  must  work  and 
does  work  its  revocation.  That  is  one  thing.  But,  if  she  had 
been  questioned  as  to  a will,  or  if  this  had  been  explained  to  her  as 
being  a clause  which  destroyed  any  will  before  made  by  her,  that 
might  have  wakened  her  dormant  faculties  so  that  she  would  have 
had  some  opportunity  of  expressing  herself  on  the  point.  If,  on 
its  being  explained,  she  had  said  there  was  no  former  will,  that 
would  have  been  proof  of  a defective  memory.  Had  she  said 
there  was  a former  will,  it  would  then  have  been  the  duty  of  the 
solicitor,  dealing  with  such  a client  and  assuming  that  he  had  for- 
gotten all  about  the  tenor  of  the  former  will  of  which  he  had 
spoken  to  Dr.  Treacy,  to  have  ascertained  its  general  provisions 
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and  got  at  the  reasons  for  revoking  and  changing  it.  This  is  one 
of  the  cases  in  which  Mr.  Jarman  advises  the  procurement  of  the 
document,  for  testators  of  great  age  or  in  weakness  are  apt  to  for- 
get what  is  in  former  wills;  and,  where  there  is  time  and  oppor- 
tunity, the  best  information  should  be  obtained. 

Here  the  extrinsic  evidence  shews  that  the  solicitor  knew  that 
there  was  a will  made  in  1911  which  was  strongly  objected  to  by 
Mrs.  Hayes  and  Mrs.  Brown,  and  in  respect  of  which  the  solicitor 
had  been  in  conference  with  the  spiritual  adviser  of  the  testatrix. 
But  this  revocative  clause,  without  more,  would  have  ended  all 
dispute  could  it  have  been  attributed  to  the  testatrix. 

An  obvious  opening  for  probing  the  memory  of  the  testatrix 
on  this  matter  of  a previous  will  is  suggested  by  the  solicitor  him- 
self, but  not  followed  up.  As  put  by  him,  the  old  lady  said: 

think  I will  have  my  will  drawn.’  I said  something  about  it — 
better  late  than  never,  if  you  have  never  had  a will  drawn,  or 
something.”  Either  she  did  not  hear  or  she  did  not  appreciate  or 
she  had  forgotten.  She  proceeded  to  make  the  new  will  as  if  she 
did  not  remember  another.  Here  there  was  almost  an  invitation 
to  test  her  power  of  recollection,  which  was  not  availed  of  by  the 
solicitor. 

The  next  clause  is  one  also  on  which  no  instructions  were 
given  to  the  solicitor.  In  early  times  a will  was  frustrate  if  it 
was  without  a named  executor;  but  the  clause  is  still  an  important 
one,  enabling  a testatrix  to  choose  persons  she  trusts  to  carry  out 
the  directions  of  the  will.  The  first  will  named  Mr.  William 
Mulock  junior  as  sole  executor.  The  other  three  wills  named  her 
sons  and  beneficiaries,  Patrick  and  Francis.  In  this  will  is  found 
the  appointment  of  Joseph  Murphy  and  the  solicitor  who  drew  the 
will.  Joseph  is  a brother  of  the  widow  of  Charles  Lamphier,  that 
is,  of  the  Hannah  who  gave  so  much  bother  in  being  properly 
ear-marked  and  unmistakably  included  in  the  family  who  shared 
in  the  estate,  although  the  father  of  the  family  was  left  out. 

These  names  did  not  emanate  from  the  testatrix,  and  had  she 
surmised  the  us(^  that  was  proposed  to  be  made  of  these  executors 
in  the  mortem  settlement  of  her  estate,  it  would  have  been  an 
unthinkable  appointment.  It  was  said  during  argument,  and 
there  is  an  allusion  to  it  in  the  evidence  of  Peter,  that  these  exec- 
utors, being  not  of  the  family,  would  be  able  to  see  whether  or 
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not  the  debt  which  was  forgiven  to  Mrs.  Worz  by  the  first  will 
might  not  be  available  in  the  way  of  a set-off  against  her  share  in 
the  estate,  and  that  they  also  might  see  whether  Patrick  and 
Mrs.  Worz  were  not  liable  to  account  for  the  rents  of  the  farm  and 
the  hotel.  The  mother  who  longed  before  her  death  for  the  re- 
turn of  family-peace  would  have  shrunk  from  the  propagation 
of  litigation  after  her  death  by  the  appointment  of  hostile 
executors,  likely  to  embroil  members  of  the  family  in  relation  to 
old  matters  which  the  mother  presumably  regarded  and  treated 
as  settled. 

Apart  from  all  this,  however,  that  clause  of  the  will  cannot  be 
accepted  as  shewing  the  mind  of  the  testatrix,  but  only  that  of  the 
solicitor. 

Then  we  come  to  the  body  of  the  will,  which  is  an  expansion  of 
the  alleged  response  given  by  the  testatrix  when  asked  what  she 
wanted  to  have  done  with  her  property:  “All  my  property  to  all 
my  children  and  Hannah.”  That  is  a strikingl}^  condensed  com- 
pendium. It  would  be  difficult  to  pack  more  matter  into  fewer 
words:  a multum  in  parvo  phrase,  which,  if  it  originated  with  and 
was  understood  by  the  one  who  uttered  it,  in  all  its  compass,  would 
go  far  to  shew  unusual  mental  alertness. 

But  why  was  Hannah  there?  This  is  a new  name  among  the 
old  lady’s  beneficiaries.  I think  the  secret  of  Hannah’s  name 
rests  with  Mrs.  Hayes.  Mrs.  Hayes  possesses  a knowledge,  ac- 
cording to  her  evidence,  peculiar  to  herself,  disclosed  by  no  one 
else,  namely,  that  Hannah  was  a particular  favourite  of  the  de- 
ceased; and  so  confident  was  Mrs.  Hayes  of  the  affection  of  the 
old  lady  that  she  was  able  to  predict  that  Hannah’s  name  would 
be  found  in  the  will.  She  swears  she  did  not  know  anything  of 
what  was  in  the  will.  It  was  sealed  up  by  the  solicitor  and  the 
contents  kept  secret,  as  is  said,  till  after  the  death. 

Hannah,  like  all  the  rest,  knew  of  the  will  of  1911,  and  was 
even  beyond  the  others  dissatisfied  with  its  contents,  but  said  that 
it  was  too  late  to  make  a change.  Mrs.  Hayes  did  not  despair  of 
effecting  a change,  and  she  is  not  over-scru])ulous  in  her  tactical 
methods.  I refer  to  the  letters  abstracted  by  her  from  a private 
repository  of  Mrs.  Worz,  as  she  herself  had  to  admit.  It  is  well 
now  to  give  her  own  explanation  of  why  she  told  Hannah,  long  be- 
fore the  death,  that  her  name  was  in  the  will:  ” I told  ]\Irs.  Charles 
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Lamphier  that  mother  had  made  a will.  She  asked  me,  was  she 
mentioned  in  it,  and  I said,  ‘ I know  you  are,  because  my  mother 
made  this  will  without  any  influence  whatever  from  other  mem- 
bers of  the  family,  and  I knew  that  you  would  be  mentioned,  be- 
ing a favourite  of  my  mother’s.  I knew  from  general  remarks 
that  my  mother  made  all  her  life  that  you  would  be  one  of  the  first 
to  be  remembered  in  it,  and  when  she  made  a will  without  any 
undue  influence  I am  sure  you  will  be  remembered’”  (p.  241). 

But  to  carry  the  matter  a little  further  and  to  afford  conspicu- 
ous proof  of  well-ordered  memory,  it  would  be  advisable  to  have 
each  child  named  and  to  attach  also  the  double  name — meticulous 
precision  at  best — and  so  clench  the  question  of  competence. 
Now  there  is  a great  deal  of  wavering  and  haziness  in  Mr.  Lee’s 
recollection  about  this  getting  of  the  names — what  he  furnished 
and  what  she  contributed.  He  is  not  sure  that  he  did  not  refer 
to  Mrs.  Brown  on  this  occasion  in  connection  with  Hannah, 
but  in  some  way  or  other  he  did  get  the  names  and  set  them  down 
as  found  in  the  will.  I have  a “vehement  suspicion,”  to  use  an 
old  phrase  of  ecclesiastical  Judges,  that  these  names  were  supplied 
by  the  old  lady  from  a list  prepared  for  the  purpose.  The  very 
classification  bespeaks  pre-arrangement.  What  I mean  is  this: 
there  is  a separation  between  sons  and  daughters,  the  latter  tak- 
ing precedence,  and  then  the  names  are  set  in  order  according  to 
age,  thus: — 

Daughters.  Sons. 

1.  Mary  Louisa  4.  Frederick  William 

2.  Catharine  5.  Peter  Augustin 

3.  Theresa  Jane  6.  Francis  Armandus 

7.  Thomas  Joseph 

8.  Patrick  Joseph. 

It  is  incredible  that  this  exact  arrangement  of  names  could 
have  been  given  out  of  memory  by  the  old  lady  in  that  half  hour. 
I agree  with  the  witness  Francis,  though  he  be  an  interested  one, 
that  the  testatrix  would  not  be  able  so  to  give  all  the  names  of  all 
the  children  in  full,  as  we  find  them  in  the  will.  (By  the  way, 
there  is  one  omission,  which  Mrs.  Brown  did  not  supply.  Mrs. 
Worz  says  the  oldest  son’s  name  was  Charles  Joseph,  who  died). 

The  earlier  wills,  drawn  by  three  different  solicitors,  fairly 
disclose,  one  would  think,  the  usual  way  in  which  the  mother 
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spoke  of  the  family.  In  none  of  them  do  we  find  the  full  dress 
parade  of  nomenclature  which  indicates  careful  preparation  in 
the  will  of.  1912.  In  the  will  of  1903,  all  the  eight  children  are 
named,  and  the  names  are  given — Theresa,  Catharine,  Peter, 
Frederick  William,  Thomas,  Mary,  Patrick,  and  Francis.  Fred- 
erick William  is  spoken  of  as  the  oldest  living  son,  and  to  him 
alone  the  double  name  is  given.  In  the  will  of  1905  those  names 
are  Patrick  J.,  Francis,  Theresa,  Frederick  William,  Thomas,  and 
Catharine.  In  the  will  of  1909,  those  names  are  Francis,  Patrick 
J.,  Theresa,  and  Thomas;  and  in  the  will  of  1911  the  names  given 
are  Francis  A.,  Patrick  J.,  Theresa,  Catharine,  and  Thomas.  In 
none  of  the  four  is  reference  made  to  Charles  or  to  Hannah. 

The  last  clause  of  this  will  provides  for  the  share  of  any  dying 
in  the  lifetime  of  the  testatrix  and  leaving  no  issue  to  go  to  the 
survivors  equally.  This  was  the  wish  of  the  testatrix,  if  the 
solicitor’s  ‘‘memory  serves  him  rightly,”  but  it  was  a somewhat 
unfaithful  servant  in  this  transaction.  Thus,  as  to  her  property, 
in  the  examination  for  discovery  his  recollection  is  “she  told  me 
what  property  she  had.  . . I may  have  jotted  down  what 

property  she  had.” 

At  the  trial  the  recollection  is,  “I  did  not  ask  about  her  pro- 
perty, because  I knew  she  had  the  farm  and  the  hotel  at  Erindale, 
and  I presumed  that  that  was  what  she  was  referring  to;”  and 
again  as  to  previous  wills,  in  the  examination  for  discovery: 
“When  the  old  lady  spoke  of  having  a will  drawn,  I said  something 
about  ‘It  is  better  late  than  never,  if  you  have  never  had  a will 
drawn.’  She  did  not  mention  to  me  that  she  had  had  any  previous 
wills  at  all.”  At  the  trial  he  said,  first,  “I  did  not  know  whether 
she  had  another  will  or  not;”  and  later,  on  being  pressed  and 
reference  being  made  to  Father  Treacy,  he  said,  “I  may  have 
known  that  there  was  another  will.” 

What  was  the  meaning  of  the  ostentatious  will-making  of 
Mrs.  Brown,  during  parts  of  two  days  in  the  sight  and  hearing  of 
her  mother?  Was  it  to  be  an  object-lesson  for  the  old  lady  to  go 
and  do  likewise?  Was  what  is  euphemistically  called  the  jocular 
propensity  developed  by  Mrs.  Lamj)hier  to  be  directed  towards 
testamentary  results?  Was  it  not  easy  to  school  and  tutor  and 
coax  the  mother,  in  her  childishness,  to  go  through  a make-believe 
performance  in  line  with  the  old  lady’s  tastes  {teste  Miss  Grant)? 
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Was  the  making  of  a will  rehearsed  beforehand,  and  the  one  all- 
embracing  answer  to  be  given  drilled  into  the  flickering  memory — 
“All  my  property  to  all  my  children  and  Hannah?”.  “It  was  a 
short  lesson  easily  imprinted  and  remembered  . . . and  re- 
peated:” Sir  John  Nicholls  again,  in  Marsh  v.  Tyrrell,  2 Hagg. 
Ecc.  at  p.  132. 

While  the  first  part  of  the  phrase  would  cling  to  the  memory, 
the  addition  of  Hannah  would  be  more  likely  to  be  overlooked, 
and  the  injunction  would  be  dinned  into  her  ears,  “Be  sure  not  to 
forget  Hannah.”  Would  this  explain  why  the  testatrix  was  so 
bothered  lest  Hannah  should  be  left  out? 

The  real  situation  does  not  present  itself  on  the  surface. 
The  superficial  appearance  is  that  the  old  lady  surprises  every- 
body by  intimating  that  she  too  would  make  a will,  that  then 
forthwith,  all  unprompted,  she  directs  all  her  property  to  go  to  all 
her  children  and  Hannah,  and  next  gives  out  this  symmetrical 
list  of  double-named  children,  sud  sponte.  One  cannot  tell  what 
artifices  were  employed  to  equip  Mrs.  Lamphier  for  a suitable  de- 
liverance; but  I am  well  persuaded  that  the  answer  attributed  to 
the  old  lady  did  not  originate  with  her,  but  was  injected  into  her 
memory  from  some  outside  source;  and  again,  I am  fully  persuaded 
that  the  amazing  list  of  names  was  the  outcome  of  outside  pre- 
arrangement and  was  set  down  on  paper  to  help  the  old  lady  out. 
The  truth  of  the  transaction — the  real  truth — cannot  be  reached 
upon  this  evidence;  but  I guess  that  it  may  be  approximated  in 
one  of  two  directions:  first,  on  the  assumption  that  the  old  lady, 
when  asked  what  she  wanted  done  with  her  property,  answered 
in  the  usual  way,  “To  go  to  my  children.”  The  word  “all”  is 
introduced  as  the  solicitor  recalls  her  words,  and  that  is  his  excuse 
for  not  asking  about  the  husband’s  claim;  but  the  question  is, 
what  did  she  understand  by  “property?”  I should  say  it  did  not 
enter  her  head  that  the  word  included  the  farm.  In  all  the  other 
wills,  and  in  the  evidence  at  the  trial,  “property”  is  never  used  as 
to  the  Burnhamthorpe  place,  whereas  it  is  used  constantly  as  to 
the  Erindale  place,  which  is  always  spoken  of  as  “the  hotel 
property.”  Her  mind  was  not  tested  to  know  what  she  meant. 

The  other  alternative  is  that  this  piece  of  will-making  was  put 
before  the  old  lady  as  a good  joke,  a make-believe  performance, 
such  as  she  and  Miss  Grant  indulged  in.  This  propensity  was 
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not  so  much  jocular  as  a token  of  increasing  childishness.  Much 
of  the  evidence  points  this  way.  The  first  colloquy  with  the 
solicitor  was  of  a joking  and  laughing  character.  On  the  next 
day,  the  solicitor  thought  she  was  joking  by  the  way  she  spoke 
as  to  the  will  proposition,  and  when  Mrs.  Brown  made  the  an- 
nouncenient  that  the  mother  was  to  make  a will  she  entered  upon 
the  private  scene  with  a smile  and  a bow  to  Mrs.  Hayes  (from 
whom  I suspect  came  the  cue  and  the  necessary  equipment). 
The  privacy  ended  by  the  entry  of  the  witnesses,  she  took  up  the 
jocular  and  laughing  strain  with  the  newcomer,  Mr.  Hamill. 
Among  other  omissions  the  solicitor  forgot  to  claim  payment  for 
his  work.  Had  he  asked  payment,  would  the  old  lady  have  car- 
ried on  the  merry  jest  with  the  words  “1  will  consider  it?^’ 

She  failed  to  realise  the  gravity  and  significance  of  what  was 
going  on;  and  the  document  should  be  viewed  rather  as  a sham  or 
mock  will  than  as  an  instrument  of  solemnity.  See  Lister  v. 
Smith  (1863),  3 Sw.  & Tr.  282. 

When  the  family  became  divided  over  the  will  of  1911,  an  ap- 
plication had  been  made  to  the  father  personally,  and  before  both 
father  and  mother,  to  have  the  will  changed  or  the  property 
divided  equally  by  arrangement.  Nothing  was  accomplished.  It 
is  significant  that  the  method  of  settlement  proposed  was  by  way 
of  agreement  among  the  living  and  not  by  way  of  another  will; 
so  again  the  threat  of  Frederick,  on  his  return,  to  have  a receiver 
appointed,  indicated  doubt  of  the  capacity  of  the  mother  to  have  a 
change  made  by  will.  But  an  opportune  occasion  presented  itself 
a little  later  to  Mrs.  Brown  and  Mrs.  Hayes,  to  risk  getting  anoth- 
er will.  Their  complaint  is  that  the  former  wills  do  not  represent 
the  real  wishes  of  the  mother,  that  she  was  unduly  influenced  by 
Patrick  and  by  Mrs.  Worz;  and  here  was  the  moment  to  give  her 
a chance  to  make  a right  will,  with  a solicitor  of  their  own  sugges- 
tion. How  easy,  then,  for  the  solicitor,  in  the  confidential  mo- 
ments of  the  private  interview,  if  the  old  lady  was  so  bright  and 
clear  and  had  so  great  a desire  to  alter  her  will,  to  ask  wh}^  slie  was 
dividing  the  land  and  why  she  was  leaving  out  her  husband. 
How  it  would  have  cleared  the  air  had  the  old  lady  given  the 
reasons  now  suggested  to  explain  her  action,  namely,  that  her 
former  will  was  thrust  upon  her,  and  that,  owing  to  the  changed 
values  of  land  and  because  the  two  boys  would  not  live  on  the  farm. 
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she  wanted  it  sold  and  all  to  share  in  the  proceeds,  and  that  her 
husband  had  enough  to  live  upon  for  the  rest  of  his  life.  But 
there  was  no  time  taken  for  this,  and  the  omission  of  it  deepens 
the  doubts  as  to  the  worth  of  the  will  of  1912.  I may  here  note 
that  the  extent  of  the  husband’s  means  is  $300,  left  out  of  his 
personal  earnings. 

The  only  test  of  capacity  employed  by  the  solicitor  was  what 
was  referred  to  as  the  chaffing  conversation  about  the  sale  of  the 
farm.  This  was  a subject  initiated  by  the  solicitor,  and  the 
share  of  the  old  lady  was  at  most  “No,”  and,  “I  will  consider  it.” 

It  by  no  means  follows  that  two  days  afterwards  the  testatrix 
had  any  thought  or  remembrance  of  what  she  owned,  and  this 
failure  of  memory  might  have  been  disclosed  had  she  been  probed, 
without  prompting,  as  to  her  powers  of  recollection  in  any 
direction. 

The  method  here  employed  of  testing  mental  capacity  has  been 
discountenanced  since  the  earliest  days  of  testamentary  law.  See 
the  old  citations  used  by  Vankoughnet,  C.,  in  Menzies  v.  White 
(1862),  9 Gr.  574,  576,  “that  sane  memory  for  the  making  of  a 
will  is  not  at  all  times  when  the  party  can  speak,  read,  or  write, 
or  had  life  in  him,  nor  when  he  can  answer  to  anything  with  sense, 
but  he  ought  to  have  judgment  to  discern,  and  to  be  of  perfect 
memory;  that  it  is  not  sufficient  that  the  testator  be  of  memory 
when  he  makes  his  will,  to  answer  familiar  and  usual  questions, 
but  he  ought  to  have  a disposing  memory,  so  as  to  be  able  to  make 
a disposition  of  his  property  with  understanding  and  reason,  and 
that  is  such  a memory  which  the  law  calls  sane  and  perfect  mem- 
ory.” 

See  also  Burdett  v.  Thompson  (1873),  L.R.  3 P.  & D.  72  (note), 
approved  in  Birkin  v.  Wing  (1890),  63  L.T.R.  80,  82. 

With  no  exception,  the  evidence  upon  which  witnesses  base 
their  opinion  that  the  testatrix  was  able  to  make  a will  as  well  as 
in  earlier  years  falls  short  of  this  standard.  One  of  her  greatest 
difficulties  was  the  failure  of  memory.  Even  Mrs.  Charles 
Lamphier  admits  that  the  memory  of  the  testatrix  was  very 
defective:  and  her  daughter  Frances,  in  the  letter  corrective  of  her 
evidence,  says  that  her  grandmother’s  memory  “was  very  very 
bad.” 

What  then  was  her  condition  of  mind,  not  merely  as  regards 
the  simple  encompassing  phrase  “all  my  property  to  all  my 
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children/’  but  in  view  of  what  was  involved  in  the  revocation  of 
all  former  provisions?  Without  any  inquiry  it  was  taken  for 
granted  that  she  had  a clear  knowledge  and  recollection  of  what 
was  in  the  former  will — that  she  was  dissatisfied  with  its  frame, 
and  desired  to  make  a total  and  revolutionary  change;  that, 
instead  of  dividing  the  farm  between  the  two  sons  and  having  it 
kept  in  the  family,  she  wishes  it  to  be  sold  and  the  proceeds 
divided  among  all  the  children  and  Hannah,  and  that  she  meant 
to  wipe  out  the  provision  for  her  husband  and  leave  him  destitute. 

All  these  long-standing  provisions  of  the  same  general  tenor, 
from  the  date  of  the  first  will  in  1903,  are  swept  aside  by  the 
revocatory  clause,  which  it  was  the  custom  of  the  solicitor  to  insert 
as  a matter  of  course.  This  is  not  the  right  course  to  be  taken  in 
the  case  of  an  aged  and  infirm  testatrix.  The  law  laid  down  in 
the  old  authors  is  still  the  law  of  the  land:  “The  testator  is  to  be 
of  a good  disposing  memory  when  he  revokes  his  will,  as  well 
as  when  he  makes  it;  he  must  have  animum  revocandi,  as  well  as 
animum  testandi,  to  make  an  effectual  revocation:”  Jacob’s  Law 
Dictionary,  sub  voce  “Revocation,”  1782,  citing  Cranvel  v.  Sanders 
(1619),  Cro.  Jac.  497,  and  other  cases. 

The  classical  case  on  this  branch  of  testamentary  law,  which 
has  stood  the  brunt  of  criticism,  is  Harwood  v.  Baker  (1840), 
3 Moo.  P.C.  282,  an  appeal  from  the  Prerogative  Court  of  Canter- 
bury, the  Judges  being  Lord  Brougham,  C.,  Mr.  Baron  Parke, 
Mr.  Justice  Bosanquet,  and  Mr.  Justice  Erskine,  who  stated  the 
grounds  on  which  they  proceeded.  The  will  propounded  was 
that  of  a testator  on  his  death-bed  in  favour  of  his  wife,  to 
the  exclusion  of  the  other  members  of  his  family,  the  testator 
being  of  weakened  and  impaired  capacity  at  the  time  of  the  fac- 
tum, from  disease  affecting  the  brain,  which  produced  torpor  and 
rendered  his  mind  incapable  of  exertion  unless  roused,  and  the 
disposition  in  the  will  being  a total  departure  from  and  contraiy 
to  the  previously  expressed  intentions  of  the  testator.  While  pro- 
nouncing against  the  will,  it  was  laid  down  that,  if  the  testator 
had  not  the  capacity  required,  the  propriety  of  the  disposition 
made  was  of  no  importance,  whereas,  if  the  capacity  existed,  the 
injustice  of  the  exclusion  would  not  affect  the  validity  of  the 
disposition,  though  the  justice  or  injustice  might  cast  some  light 
upon  the  question  of  capacity.  Then  the  test  is  given  as  to  what 
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constitutes  a sound  disposing  mind.  The  testator  must  not  only 
be  able  to  understand  that  he  is  by  his  will  giving  the  whole  of  his 
property  to  one  object  of  his  regard,  but  he  must  also  have 
capacity  to  comprehend  the  extent  of  his  property  and  the  nature 
of  the  claims  of  others  whom  by  his  will  he  is  excluding  from  all 
participation  in  that  property.  The  protection  of  the  law  is  in 
no  cases  more  needed  than  it  is  in  those  where  the  mind  has  been 
too  much  enfeebled  to  comprehend  more  objects  than  gne,  and 
most  especially  when  that  one  object  may  be  so  forced  upon  the 
attention  of  the  invalid  as  to  shut  out  all  others  that  might  re- 
quire consideration. 

The  question  for  decision  was  said  to  be,  not  whether  the 
testator  knew  that  he  was  giving  all  to  his  wife  and  excluding  all 
other  relatives,  but  whether  he  was  at  that  time  capable  of 
recollecting  who  those  relations  were,  of  understanding  their  respec- 
tive claims  upon  his  regard  and  bounty,  and  of  deliberately  form- 
ing an  intelligent  purpose  to  exclude  them  from  any  share  in  his 
property.  This  statement  of  the  principle  of  decision  has  been 
approved  in  Banks  v.  Goodfellow  (1870),  L.R.  5 Q.B.  549,  568. 

Once  it  is  found  that  a man  is  of  sound  and  disposing  mind, 
it  does  not  concern  the  Court  that  the  will  is  apparently  just  or 
unjust  in  its  provisions.  It  may  be  whimsical  or  eccentric  or  in- 
officious; nevertheless,  if  the  testator  is  competent,  he  may  do 
what  he  will  with  his  own;  but,  if  he  is  lacking  in  testable  capacity, 
and  the  surroundings  of  the  will-making  breed  suspicion,  then 
anything  unusual  or  unnatural  or  revolutionary,  as  compared 
with  earlier  wills,  may  well  be  taken  into  account  in  testing  the 
worth  of  the  document  claimed  to  be  the  last  will. 

In  cases  of  doubt,  the  burden  rests  on  the  executors  or  the 
parties  seeking  probate  to  satisf}^  the  conscience  of  the  Court 
(in  the  old  phrase)  that  the  paper  executed  in  due  form  by  the 
testator  does  in  truth  represent  his  real  intentions  as  a free  and 
ca])able  testator;  and  the  greater  the  loss  of  capacity  the  more 
stringent  is  the  necessity  for  satisfactory  proof. 

A solicitor  is  usually  called  in  to  prepare  a will  because  he  is  a 
skilled  professional  man.  He  has  duties  to  perform  which  vary 
with  the  situation  and  condition  of  the  testator.  In  the  case  of  a 
person  greatly  enfeebled  by  old  age  or  with  faculties  impaired  by 
disease,  and  particularly  in  the  case  of  one  labouring  under  both 
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disabilities,  the  solicitor  does  not  discharge  his  duty  by  simply 
taking  down  and  giving  legal  expression  to  the  words  of  the  client, 
without  being  satisfied  by  all  available  means  that  testable 
capacity  exists  and  is  being  freely  and  intelligently  exercised  in 
the  disposition  of  the  property.  The  solicitor  is  brought  in  for 
the  very  purpose  of  ascertaining  the  mind  and  will  of  the  testator 
touching  his  worldly  substance  and  his  comprehension  of  its  ex- 
tent and  character  and  of  those  who  may  be  considered  proper 
and  natural  objects  of  his  bounty.  The  Court  reprobates  the 
conduct  of  a solicitor  who  needlessly  draws  a will  without  getting 
personal  instructions  from  the  testator,  and,  for  one  reason,  that 
the  business  of  the  solicitor  is  to  see  that  the  will  represents  the 
intelligent  act  of  a free  and  competent  person. 

In  Jarman’s  original  text  he  wrote  suggestions  which  are  of 
lasting  worth  to  persons 'taking  instructions  for  wills.  His  first 
sentence  is:  ‘^Few  of  the  duties  which  devolve  upon  a solicitor, 
more  imperatively  call  for  the  exercise  of  a sound,  discriminating, 
and  well-informed  judgment,  than  that  of  taking  instructions  for 
wills:”  and  his  last  sentence  is  a quotation  from  Sir  John  Nicholl, 
to  the  effect  that,  where  instructions  are  given  by  an  interested 
party,  it  is  the  bounden  duty  of  the  solicitor  to  satisfy  himself 
thoroughly  as  to  the  testator’s  volition  and  capacity,  or,  in  other 
words,  that  the  instrument  expresses  the  real  testamentary  in- 
tentions of  a capable  testator,  prior  to  its  being  executed  de  facto 
as  a will  at  all:  Jarman  on  Wills,  6th  ed.  (1910),  vol.  2,  pp.  2213, 
2217. 

The  last  caution  is  of  equal  significance  when  the  testator  is 
in  a state  of  mental  or  physical  decrepitude,  or  there  is  for  any 
cause  some  reason  to  doubt  of  his  being  of  mind  and  memory 
sufficient  for  the  transaction.  As  put  in  B}dhewood’s  Convey- 
ancing, 4th  ed.  (1889),  vol.  7,  pp.  333,  334:  “It  is  almost  super- 
fluous to  observe  that  in  proportion  as  the  infirmities  of  a testator 
expose  him  to  deception,  it  becomes  more  imperatively  the  duty, 
and  should  be  anxiously  the  care,  of  all  persons  engaged  in  the 
transaction,  to  be  prepared  with  unexceptionable  proof  that  no 
imposition  has  been  practised.” 

A summary  of  the  solicitor’s  duties  in  general,  condensed  from 
Hayes  and  Jarman’s  Concise  Forms  of  Wills,  is  well  given  by 
Barry  in  his  Conveyancing,  1872,  p.  36,  thus:  “Instructions  for  a 
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will  should  be  taken  from  the  testator  himself,  and  full  inquiry 
should  be  made  as  to  his  personal  position  and  that  of  his  family, 
and  of  the  objects  of  his  bounty,  and  as  to  the  nature  and  extent 
of  his  propert}^”  The  passage  condensed  appears  also  in  the 
13th  edition  of  Hayes  and  Jarman,  p.  122. 

To  these  suggestions  I would  add  that  in  dealing  with  people 
needing  protection  and  advice  it  is  important  to  find  out  if  there 
be  a former  will,  and  its  nature,  with  a view  of  getting  at  the  rea- 
sons for  any  variation  or  changes  therefrom,  if  such  changes  be 
contemplated. 

Judicial  recognition  has  been  given  in  our  Courts  to  such  coun- 
sels of  caution,  in  the  case  of  Wilson  v.  Wilson  (1875-6),  22  Gr. 
39,  by  Blake,  V.-C.;  and  in  his  estimate  of  a solicitor’s  duties  all 
the  Judges  agree,  upon  the  affirmance  of  his  judgment  in  appeal: 
24  Gr.  377.  Blake,  V.-C.,  said:  “No  doubt  it  is  ...  a subject 
. . . of  much  delicacy  to  suggest  to  a client  an  object  of  his 
bounty.  . . . But  this  affords  no  reason  for  the  legal  adviser 

not  bringing  before  the  notice  of  his  client  the  effect  of  his  will, 
and  explaining  to  him  ...  in  what  it  differs  from  the  ordinary 
arrangement  made”  (22  Gr.  at  p.  74).  In  that  case  the  Vice- 
Chancellor  held  that  there  was  everything  to  arouse  suspicion 
and  to  call  for  the  most  searching  inquiry  on  the  part  of  the 
solicitor  in  order  to  satisfy  himself  as  to  the  true  state  of  the  per- 
son desiring  to  make  a disposition  of  his  property  so  opposed  to 
his  wishes  and  differing  so  widely  from  the  former  testamentary 
paper  (p.  76). 

I do  not  forget  that  capacity  may  be  diminished  almost  to  the 
vanishing  point  and  yet  sufficient  be  left  to  sustain  a will  made 
in  extremis,  especially  where  the  alternative  is  intestacy.  That 
is  fully  discussed  in  Martin  v.  Martin  (1866-9),  12  Gr.  500,  507, 
affirmed  15  Gr.  586,  where  the  Court  went  a long  way  to  uphold 
the  will.  However,  just  as  in  the  case  of  a will  of  difficult  construc- 
tion, the  Judge,  to  aid  in  getting  at  the  meaning,  may  place  him- 
self, as  James,  L.J.,  used  to  say,  “in  the  arm-chair  of  the  testa- 
tor,” so,  in  drawing  the  will  of  one  of  considerably  impaired  or  of 
doubtful  capacity,  the  solicitor  should  regard  himself  as  the  pro- 
fessional alter  ipse  of  his  client,  and  seek  to  touch  his  mind  and 
meaning  and  memory,  to  learn  of  the  property  to  be  dealt  with 
and  of  the*  usual  objects  of  his  regard,  as  far  as  may  be,  by  such 
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questioning  as  shall  elicit  particulars,  and  thus  to  satisfy  himself 
that  he  has  done  or  tried  to  do  all  in  his  power  to  find  out  the  real 
situation.  Nor  is  it  a counsel  of  perfection  to  suggest  that  a 
memorandum  of  results,  apart  from  the  formally  expressed  will, 
should  be  jotted  down  and  preserved. 

The  solicitor  may  in  some  perfunctory  way  go  far  enough  to 
satisfy  himself  as  to  capacity,  but  it  is  to  be  remembered  that  his 
duty  is  to  go  far  enough  to  satisfy  the  Court  that  the  steps  he  took 
were  sufficient  to  warrant  his  satisfaction. 

A case  from  which  I have  quoted  much,  and  which  is  strikingly 
akin  to  the  present — Marsh  v.  Tyrrell,  2 Hagg.  Ecc.  84 — may  be 
usefully  consulted  on  many  points  common  to  both:  such  as  (1)  the 
great  change  of  disposition,  the  character  and  objects  of  the  former 
will  being  totally  abandoned  (p.  87);  (2)  the  proper  steps  to  be 
taken  to  test  capacity  (p.  118);  (3)  the  duty  of  probing  the  mind 
and  memory  of  one  of  doubtful  capacity  in  the  case  of  the  revoca- 
tion of  a former  will  (p.  133);  (4)  the  search  after  small  things 
and  neglecting  greater  in  preparing  the  will  (p.  134) ; (5)  tutoring 
the  testator  and  other  contrivances  (p.  132). 

The  last  important  decision  is  of  the  Privy  Council  in  1910, 
where  the  test  applied  was.  Did  the  testator’s  illness  so  affect 
his  mental  faculties  as  to  make  them  unequal  to  the  task  of  dis- 
posing of  his  property?  Bur  Singh  v.  Uttam  Singh  (1910),  L.R. 
38  Ind.  App.  13. 

The  notes  of  stealth,  haste,  and  contrivance  attach  to  this 
transaction,  and  have  not  been  removed. 

Stealth  or  clandestinity  is  shewn  by  its  consummation  ‘‘be- 
hind the  backs  of  relatives  who  might  guard  and  protect  against 
imposition” — words  in  Ingram  v.  Wyatt,  1 Hagg.  Ecc.  at  p.  438 — 
and  it  was  wrapped  in  secrecy  till  after  the  mother’s  death. 

Haste  is  shewn  by  the  superficial  way  in  which  really  important 
things  were  slurred  over  or  neglected,  the  taking  for  granted  that 
all  wills  should  be  revoked,  and  executors  thrust  in  without  any 
information  being  sought  from  the  testatrix,  and  all  rushed  through 
in  less  than  half  an  hour;  for  Mrs.  Hayt's’s  estimate  includes  the 
<lelay  in  the  coming  of  one  witiu'ss.  Tlu're  was  no  reason  for 
haste,  except  in  view  of  the  limited  stay  at  Mrs.  Brown’s. 

Contrivance  is  shewn  in  tlu'  cut  and  dried  answer  aiul  the 
ordered  array  of  names,  and  in  many  other  ix'spects  that  there  is 
no  need  to  dwell  on. 
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There  is  no  environment  to  help  the  plaintiffs.  No  evidence 
is  given  except  from  Mrs.  Hayes  that  the  testatrix  was  at  any 
time  dissatisfied  with  the  wills  she  had  made,  or  that  her  intentions 
were  at  any  time  other  than  as  therein  expressed.  She  made  no 
reference  to  the  will  propounded,  at  any  time  afterwards,  though 
she  lived  over  a year  and  a quarter,  and  was,  according  to  the 
plaintiffs,  bright  and  clear  to  the  last. 

The  whole  of  the  evidence  brings  me  to  the  conclusion  that 
her  capacity  on  the  25th  May,  1912,  was  on  the  verge  of  extinction. 
Extreme  care  and  caution  were  imperatively  called  for  in  the 
doing  of  any  testamentary  act,  in  order  to  satisfy  the  Court  of 
her  volition  and  understanding.  The  evidence  now  given  falls 
far  short  of  what  is  needed  to  satisfy  the  onus  resting  on  the 
plaintiffs.  I am  unable  to  say  judicially,  as  put  by  Vankoughnet, 
C.,  in  the  cited  case  {Menzies  v.  White,  9 Gr.  574),  that  the  testa- 
trix thoroughly  understood  the  effect  of  the  will  and  deliberately 
intended  it  to  have  that  effect. 

An  appeal  has  been  sent  in  for  costs  to  the  plaintiffs,  as  between 
solicitor  and  client,  out  of  the  estate.  I had  considered  this 
point  before  handing  out  the  brief  note  of  the  result  of  my  judg- 
ment, promising  the  reasons  afterwards.  These  plaintiffs  are  exec- 
utors chosen  by  some  one  else  than  the  deceased,  and  so  have 
really  no  locus  standi.  This  will  should  not  have  been  brought  into 
existence.  It  was  procured  to  be  made  by  Mrs.  Brown  and  Mrs. 
Hayes,  and  their  solicitor  was  employed.  The  precautions  proper 
to  be  taken  to  find  out  the  old  lady’s  fitness  for  the  occasion  were  not 
taken.  Such  remissness  is  not  to  be  rewarded  by  depleting  the 
estate  to  pay  the  costs  of  the  party  who  loses.  It  is  well  that  costs 
are  not  given  against  the  plaintiffs,  but  I refrain  from  this  for^the 
reasons  given  in  Ingram  v.  Wyatt,  1 Hagg.  Ecc.  at  p.^470. 

The  action  is  dismissed  without  costs. 
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1914 


Brown  v.  Gallagher  & Co.  Limited. 


April  29. 


Landlord  and  Tenant — Lease — Covenant — Rent — Breach  of  Covenant  to 

Pay  Rent — Sale  of  Reversion — Re-entry  for  Breach  of  Covenant — Ar- 
rears of  Rent — Chose  in  Action — Waiver — Relief  against  Forfeiture. 

Rent  accruing  due  is  an  incorporeal  hereditament,  but  rent  which  has  ac- 
crued due  is  a mere  chose  in  action.  Therefore,  rent  which  has  accrued 
due  does  not  pass  to  a purchaser  of  the  reversion,  unless  expressly  as- 
signed to  him,  nor  does  he  obtain  (in  Ontario)  any  right  of  re-entry 
for  a breach  of  covenant  to  pay  rent  which  took  place  Lefore  the  con- 
veyance of  the  reversion  to  him. 

In  England  the  law  upon  this  point  has  been  changed  by  the  Conveyancing 
Act,  1911. 

It  was  held,  therefore,  that  the  plaintiff,  who  had  purchased  a property 
held  by  the  defendant  company  under  a lease  from  the  vendor  for  a 
term  of  years,  could  not  base  a right  of  re-entry  on  default  in  pay- 
ment of  rent  pror  to  his  purchase;  and  also  that,  apart  from  this, 
there  had  been  a waiver  by  the  vendor  of  the  default  to  pay  rent,  and 
such  treatment  of  the  lessee  as  to  justify  relief  against  forfeiture  if 
the  right  of  re-entry  did  exist. 

Action  to  recover  possession  of  part  of  the  premises  No.  644 
Yonge  street,  in  the  city  of  Toronto,  and  damages  for  retention 
of  possession. 

April  23.  The  action  was  tried  by  Middleton,  J.,  without  a 
jury,  at  Toronto. 

W.  M.  Douglas,  K.C.,  for  the  plaintiff. 

A.  C.  McMaster  and  R.  G.  Agnew,  for  the  defendant  com- 
pany. 

Shirley  Denison,  K.C.,  for  a third  party,  Annie  Murphy. 

April  29.  Middleton,  J.: — The  plaintiff,  as  the  owner  of 
premises  known  as  644  Yonge  street,  claims  to  recover  possession 
against  the  defendant  company  and  damages  for  retention  of 
possession.  The  defendant  company  claims  to  be  entitled  to 
possession  under  a lease  made  to  it  by  the  third  party  prior  to 
her  conveyance  of  the  land  in  question  to  the  plaintiff. 

Annie  Murphy,  at  that  time  the  owner  of  the  land  in  question, 
on  the  18th  September,  1912,  leased  the  ground  floor  and  base- 
ment of  the  premises  in  question  to  the  company,  for  the  term 
of  five  years,  commencing  on  the  1st  November,  1912,  at  an 
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annual  rental  of  $780,  payable  $65  monthly  in  advance.  The 
first  month’s  rent  has  been  paid,  but  until  the  bringing  of  this 
action  no  further  rent  was  paid. 

At  the  time  of  the  making  of  the  lease,  the  premises  were  in 
bad  repair  and  required  substantial  alteration.  Mrs.  Murphy 
by  the  lease  undertook  to  make  certain  changes  in  the  building. 
The  stairway  was  to  be  moved  so  as  to  afford  a separate  means 
of  access  to  the  upper  floors  of  the  building,  not  included  in  the 
lease;  partitions  were  to  be  removed  so  as  to  make  the  whole  of 
the  ground-floor  available  for  store  purposes;  a furnace  was  to 
be  installed  in  the  basement  of  sufficient  size  to  supply  the  re- 
quisite heat  for  the  store  premises.  Any  other  alterations  neces- 
sary were  to  be  made  by  the  lessee  at  its  own  expense. 

When  Mrs.  Murphy  undertook  to  make  the  contemplated 
changes,  the  structural  condition  of  the  building  was  found  to 
be  so  seriously  impaired  by  age  and  decay  that  the  city  officials 
intervened  and  threatened  to  demolish  the  whole  structure  un- 
less some  extensive  repairs  were  made.  Mrs.  Murphy  elected  to 
make  these  repairs,  and  she  was  permitted  to  enter  upon  the 
premises  and  carry  on  her  work  of  reconstruction  without  any 
objection  on  the  part  of  the  tenant.  So  far  as  revealed,  and  as  I 
believe  to  be  the  fact,  Mrs.  Murphy  and  Mrs.  Gallagher,  the 
president  of  the  defendant  company,  were  working  in  perfect 
harmony.  The  company  contemplated  opening  up  a store  for  the 
sale  of  fish,  fruit,  etc.,  before  Christmas,  but  the  repairs  and 
alterations  proceeded  so  slowly  that  the  Christmas  season  was 
past  before  completion.  No  rent  was  paid,  because  the  tenant 
had  no  beneficial  occupation,  and  possibly  the  tenant  thought  it 
had  a substantial  claim  by  reason  of  the  loss  of  the  most  profit- 
able month’s  business  in  the  year.  Had  it  not  been  for  the  in- 
tervention of  the  plaintiff',  it  is  altogether  likely  that  these  two 
ladies  would  have  adjusted  theii-  grievances  without  the  assist- 
ance of  the  Court. 

In  the  meantime,  on  the  27th  November,  1912,  Mr.  Brown 
made  an  off'er  to  purchase  the  property  from  Mrs.  Murphy,  this 
purchase  to  be  subject  to  the  Gallagher  lease,  and  to  be  de- 
pendent upon  the  completion  of  the  alterations  necessary  to  bring 
the  building  into  accoi’dance  with  the  city  regulations.  This  is  so 
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stipulated  in  the  offer.  The  offer  was  accepted  on  the  28th 
November,  but  the  sale  was  not  carried  out  until  the  alterations 
were  substantially  completed  at  the  end  of  May.  The  convey- 
ance from  Mrs.  Murphy  to  Brown  is  dated  the  30th  September, 
1912,  but  the  transaction  was  not  closed  nor  was  the  deed 
handed  over  until  the  23rd  May,  1913.  Upon  the  adjustment 
made  when  the  transaction  was  closed,  the  vendor  was  charged 
with  the  rents  up  to  the  1st  June,  although  it  was  well  known 
that  the  rent  had  not  actually  been  paid. 

At  this  time  the  premises  were  still  lying  fallow.  The  Gal- 
laghers had  a key,  but  no  business  was  being  carried  on.  A large 
sign  had  been  placed  upon  the  building  announcing  the  con- 
templated opening  for  Christmas.  When  this  was  destroyed  in 
the  course  of  the  alterations,  another  sign  was  placed  upon  the 
building  announcing  that  the  premises  would  be  occupied  by  the 
Gallagher  company.  There  never  was  any  intention  on  the  part 
of  the  company  in  any  way  to  abandon  the  lease.  The  premises 
were  thought  not  even  then  to  be  in  a proper  condition  for  occu- 
pation. No  furnace  had  been  installed. 

At  the  trial  some  suggestion  was  made  that  a small  Globe 
heatei,  which  had  been  put  in  the  basement  for  the  purpose  of 
keeping  the  premises  dry  during  the  construction  work,  should 
be  regarded  as  a furnace.  This  contention  is  as  absurd  as  it  is 
dishonest.  To  keep  this  stove  going,  it  would  be  necessary  to 
have  a stoker  always  beside  it. 

Under  the  direction  of  Mrs.  Murphy’s  architect,  a drain  had 
been  opened  up  in  the  cellar,  and  this  has  never  been  closed  in. 
Possibly  this  by  itself  is  not  very  serious,  but  the  situation 
justifies  Mrs.  Gallagher  in  thinking  that  the  premises  were  not 
even  then  ready  for  her  use. 

At  the  end  of  May  or  in  the  first  few  da}^s  of  June,  one 
Heslop,  a discharged  employee  of  Gallagher  & Co.,  conceived  the 
idea  of  getting  possession  of  this  store ; and  he  approached  lU’own 
with  the  view  of  obtaining  a lease.  No  notice  of  the  conveyance 
of  the  reversion  had  been  given  to  Gallagher  & Co.,  but  the  fact 
that  the  conveyance  had  been  delivei-ed  was  known  or  suspected. 
Consequently  a registered  letter  was  wi*itten  by  the  com])any's 
solicitors  on  the  3rd  June  to  Brown,  advising  him  that  it  was 
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understood  that  he  intended  taking  possession,  but  that  the 
companj^  insisted  upon  the  lease  and  intended  to  bring  action 
for  possession  and  have  the  premises  placed  in  proper  condition 
for  occupation. 

Brown’s  evidence  as  to  the  receipt  of  this  communication  is 
very  unsatisfactory.  It  is  plain  that  it  reached  his  hands  in  due 
course.  He  consulted  his  solicitor  about  it,  in  company  with 
Heslop,  before  any  concluded  bargain  had  been  made  for  a lease 
to  Heslop.  A lease  was  finally  made  by  Brown  to  Heslop,  bear- 
ing date  the  9th  June.  This  lease,  it  is  said,  was  executed  on 
the  6th  June.  By  it  the  entire  building  was  demised  for  a term 
of  three  years,  commencing  on  the  9th  June,  at  an  annual  rental 
of  $1,800,  payable  $150  per  month  in  advance.  Heslop,  it  is 
isaid,  placed  some  paint  pails  on  Saturday  the  7th;  and,  no 
doubt.  Brown,  using  the  key  that  he  had  received  from  Mrs. 
Murphy,  went  upon  the  premises. 

The  Gallagher  company  took  possession  of  the  premises  on 
the  9th,  and  on  the  10th  a motion  was  made  before  me  for  an 
injunction.  On  the  return  of  that  injunction  motion,  the  fact 
that  Mrs.  Murphy  was  entitled  to  the  rent  up  to  the  1st  June 
was  not  disclosed.  After  argument,  an  order  was  made  for  a 
speedy  trial,  and  permitting  the  defendant  company  to  retain 
possession  in  the  meantime,  upon  payment  to  Brown  of  the 
arrears  of  rent  and  the  accruing  rent.  The  speedy  trial  was 
not  had,  and  the  matter  has  dragged  on  from  then  to  the  pre- 
sent time,  the  Gallagher  company  remaining  in  possession,  but 
having  no  beneficial  enjoyment  of  the  property  owing  to  the  un- 
certainty incident  to  this  litigation,  as  the  store  could  not  be 
used  advantageously  without  an  expenditure  of  considerable 
money  in  constructing  and  placing  the  necessary  fittings. 

Brown  now  contends  that  he  had  a right  to  re-enter  and 
forfeit  the  lease  by  reason  of  the  non-payment  of  the  rent.  Ob- 
viously there  had  been  no  sufficient  default  in  payment  of  the 
rent  accruing  due  on  the  1st  June  to  entitle  him  to  exercise  this 
right,  and  it  is  contended  by  the  company  that  Brown  is  not  en- 
titled to  take  advantage  of  any  forfeiture  arising  from  the  de- 
fault before  the  property  was  conveyed  to  him. 

Rent  which  had  accrued  due  before  the  conveyance  of  the 
reversion  did  not  pass  to  the  grantee  of  the  reversion  unless 
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expressly  assigned:  Flight  v.  Bentley  (1835),  7 Sim.  149;  Sharp 
V.  Key  (1841),  8 M.  & W.  379;  Salmon  v.  Bean  (1851),  3 Macn. 
& Gr.  344 ; nor  did  any  right  for  breach  of  covenant,  even  though 
running  with  the  land,  which  took  place  before  the  conveyance. 

Cohen  v.  Tannar,  [1900]  2 Q.B.  609,  shews  that  a right  of  re- 
entry for  breach  of  covenant  cannot  be  exercised  where  the 
breach  took  place  before  the  assignment.  In  England  the  law 
has  now  been  changed,  and,  by  the  Conveyancing  Act  of  1911, 
sec.  10  of  the  Conveyancing  Act  of  1881  is  made  to  apply  to  the 
right  to  re-enter  where  the  assignment  of  the  reversion  is  made 
after  the  breach.  The  section  of  the  Conveyancing  Act  of  1881 
amended  by  this  Act  is  the  same  as  sec.  5 of  the  Landlord  and 
Tenant  Act,  1 Geo.  V.  ch.  37  (0.)  This  statute  was  adopted 
here  in  1911,  but  not  in  its  amended  form.  That  the  English 
statute  of  1911  changed  the  existing  English  law  is  plain  from  re- 
ference to  the  19th  edition  of  Woodfall  on  Landlord  and  Tenant, 
p.  291. 

Much  reliance  was  placed  by  the  plaintiff  on  the  case  of 
Rickett  V.  Green,  [1910]  1 K.B.  253;  but,  apart  from  the  doubt 
that  has  been  thrown  upon  that  case  by  some  adverse  comments 
of  text-writers,  it  is  plain  that  the  question  there  before  the 
Court  is  not  that  raised  here.  It  was  there  necessary,  in  order 
that  proceedings  might  be  taken  against  the  tenants  under  the 
overholding  tenant  sections  of  the  County  Courts  Act,  that 
there  should  be  six  months’  rent  in  arrear.  The  rent  was  pay- 
able quarterly.  At  the  time  of  the  conveyance  of  the  reversion, 
February,  1909,  one  quarter  was  current.  It  did  not  fall  due 
until  after  the  assignment.  On  the  second  quarter  falling  due, 
proceedings  were  taken  under  the  statute,  and  it  was  held  that 
the  fact  that  part  of  the  rent  was  accruing  at  the  date  of  the 
conveyance  of  the  reversion  made  no  difference.  Rent  accruing 
due,  as  is  well  known,  is  an  incorporeal  hereditament,  but  rent 
which  has  accrued  due  is  a mere  chose  in  action.  The  conveyance 
of  the  reversion  passed  the  rent  accruing  due,  but  it  would  not 
pass  a mere  debt  due  to  the  grantor. 

This  is  sufficient  to  dispose  of  the  i)laintiff’s  case;  but  two 
other  matters  should  be  mentioned. 

First,  the  proper  inference  from  the  conduct  of  the  defeiuiant 
and  third  party  is  that,  when  the  tenant  allowed  the  landlord 
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to  resume  possession  for  the  purpose  of  making  the  necessary  re- 
pairs and  alterations,  it  was  an  implied  term  that  the  payment  of 
rent  should  be  in  the  mean  time  suspended. 

Secondly,  owing  to  the  failure  to  have  beneficial  occupation 
of  the  premises  and  the  failure  of  the  landlord  to  complete  the 
repairs,  the  tenant  had  a claim  which  would  equal  or  exceed  the 
amount  due  for  rent. 

Finally,  under  the  circumstances,  if  there  was  any  default  in 
payment  of  the  rent,  relief  ought  to  be  granted  against  any 
forfeiture  thereby  incurred. 

Owing  to  the  non-disclosure,  on  the  injunction  motion,  of 
the  arrangement  made  at  the  time  of  the  conveyance,  Brown  has 
received  from  the  defendant  company  $390  to  which  he  has  no 
right.  He  must  now  be  ordered  to  refund  this  sum,  less  the 
month’s  rent  now  past  due,  or,  if  the  parties  so  agree,  it  may  be 
set  olf  against  rent  yet  to  accrue  due. 

Damages  are  claimed  in  this  action  for  the  entry  made  by 
Brown.  For  his  trespass  I allow  $25  damages.  The  defendant, 
no  doubt,  has  a grievance  owing  to  inability  to  use  the  premises 
beneficially  pending  the  action;  but  this,  in  view  of  the  injunc- 
tion order,  under  which  it  was  restored  to  possession,  is  a mere 
incident  of  the  litigation  for  which  no  one  is  answerable. 

The  action  must,  therefore,  be  dismissed  with  costs,  and  the 
defendant  will  have  judgment  for  $25  on  the  counterclaim  with 
costs. 

The  defendant  has  made  a claim  against  the  third  party  for 
damages  by  reason  of  the  breach  of  covenant  for  quiet  enjoy- 
ment. Brown’s  act  was  a wrongful  act,  for  which  he  alone  was 
responsible,  so  this  claim  fails;  but  I give  no  costs,  as  Brown’s 
conduct  is  to  some  extent  the  result  of  a declaration  somewhat 
improvidently  given  at  the  time  of  closing  the  transaction,  stat- 
ing that  the  rent  had  not  been  paid. 

To  the  other  issues  which  remain  to  be  adjusted  between  the 
defendant  and  the  third  party,  this  judgment  will  be  entirely 
without  prejudice,  as  the  only  claim  I have  to  consider  is  that 
mentioned — the  right  to  indemnity  liy  viifue  of  this  covenant. 
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[APPELLATE  DIVISION.] 

Re  C.  M.  Billings  and  Canadian  Northern  Ontario  R.W.  Co. 

Railway — Expropriation  of  Land — Compensation  and  Damages — Award — Ap- 
peal— Amount  Allowed — Power  of  Court  to  Increase  or  Diminish — Method 
of  Ascertainment — Evidence  of  General  Rise  in  Value  of  Lands  in  Neigh- 
bourhood— Frontage  Value — Potentialities — Allowance  for  Clay  “Filling’’ 
— Increase  in  Amount  Awarded. 

Upon  an  appeal  by  the  claimant  from  an  award  of  arbitrators,  appointed 
under  the  Railway  Act  of  Canada,  that  the  railway  company  should  pay 
the  claimant  $9,350  as  compensation  for  land  taken  for  the  railway  and 
damages  to  land  injuriously  affected  by  the  construction  and  operation 
of  the  railway: — 

Held,  that,  even  if  only  the  amount  of  the  compensation  allowed  was  in 
question,  the  Court  had  jurisdiction  to  increase  or  diminish  the  amount 
awarded. 

James  Bay  R.W.  Co.  v.  Armstrong,  [1909]  A.C.  624,  Re  Ketcheson  and  Cana- 
dian Northern  Ontario  R.W.  Co.  (1913),  29  O.L.R.  339,  and  In  re  Cavanagh 
and  Canada  Atlantic  R.W.  Co.  (1907),  14  O.L.R.  523,  followed. 

(2)  That  the  Court  may  reject  the  method  of  ascertaining  the  amount 
adopted  by  the  arbitrators,  if,  upon  the  evidence,  another  is  preferable 
or  more  likely  to  do  justice  between  the  parties. 

(3)  That,  the  result  of  all  the  evidence  being  to  establish  a gradual  and 
noticeable  rise  in  values  in  the  district  in  which  the  land  taken  was  situate, 
the  arbitrators  might  well  have  acted  upon  that  in  arriving  at  a general 
basis  of  value  in  the  locality. 

Levin  v.  New  York  Elevated  R.R.  Co.  (1901),  165  N.Y.  572,  approved. 

(4)  That,  upon  the  evidence,  the  amount  of  the  award  should  be  increased 
from  $9,350  to  $15,842.50,  giving  a larger  frontage  value  to  a portion  of 
the  land,  having  regard  to  its  potentialities,  and  making  an  allowance 
for  ‘‘filling,”  i.e.,  saleable  clay,  removed  from  the  land  taken  in  levelling  it. 

Appeal  by  C.  M.  Billings  from  an  award,  under  the  Railway 
Act  of  Canada,  made  by  Duncan  Byron  MacTavish  and  George 
F.  Macdonnell,  two  of  the  arbitrators,  the  third  arbitrator,  John 
I.  MacCraken,  dissenting. 

The  award  was  as  follows: — 

“Know  all  men  by  these  presents  that  we,  Duncan 
Byron  MacTavish,  of  the  city  of  Ottawa,  Judge  of  the 
County  of  Carleton,  and  George  F.  Macdonnell,  of  the  same  place, 
barrister-at-law,  the  arbitrators  appointed  to  fix  the  compensa- 
tion to  be  paid  by  the  Canadian  Northern  Ontario  Railway  Com- 
pany to  Charles  M.  Billings,  of  the  township  of  Gloucester,  in  the 
said  county  of  Carleton,  for  certain  lands  of  him,  the  said  Charles 
M.  Billings,  taken  by  the  said  company,  fully  described  in  the 
notice  of  expropriation  and  proceedings  had  and  taken  in  and 
'about  said  expropriation  proceedings,  and  set  out  in  the  scliedule 
and  plan  thereto  annexed,  ‘having  taken  upon  ourselves  the 
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burden  of  said  award,  and  having  viewed  the  said  lands  and 
premises  of  the  said  Charles  M.  Billings,  and  the  lands  taken  as 
aforesaid  the  said  company,  and  having  heard  the  evidence 
adduced  by  the  said  company  and  the  said  Charles  M.  Billings, 
and  what  was  alleged  by  counsel  for  the  said  company  and  the 
said  Charles  M.  Billings,  and  it  appearing  that  the  amount 
tendered  by  the  company  was  S3, 915,  we,  the  said  hereunder- 
signed  arbitrators,  do  make  and  publish  this  our  award,  in  manner 
and  figures  following,  that  is  to  say: — 

“For  the  lands  of  Charles  M.  Billings  taken  by  the 
said  company,  and  damages  to  land  of  Charles  M. 
Billings  injuriously  affected  by  the  construction  and 
operation  of  the  said  railway,  $9,350.00, 
that  shall  be  paid  by  the  said  railway  company,  as  and  for  all 
compensation  for  the  said  land  taken  under  and  pursuant  to  the 
said  expropriation  notice,  served  and  filed  in  these  proceedings, 
and  for  all  damages  sustained  by  reason  of  the  exercise  of  such 
powers. 

“Dated  this  3rd  day  of  December,  A.D.  1913. 

“D.  B.  MacTavish, 
“Geo.  F.  Macdonnell.” 
The  dissenting  arbitrator  made  the  following  statement: — 

“I  dissent  from  the  above  award. 

“In  my  opinion,  the  claimant  Charles  M.  Billings  s entitled 


to  $18,952.30  made  up  as  follows: — 

“Bank  street  frontage,  200  feet,  at  $40  per  foot.  . . . $8,000. 00 
“Rear  property,  1.085  acres,  at  $3,500  per  acre.  . . . 3,797.50 
“ Filling  of  which  claimant  has  been  deprived,  20,774 

cubic  yards,  at  20c.  a cubic  yard 4,154.80 

“ Damage  to  remaining  property 3,000 . 00 


“Making  in  all $18,952.30 

“Payable  by  the  said  railway  compan}^ 

“ December  the  3rd,  1913. 


“John  I.  MacCraken.’’ 

The  following  reasons  for  the  award  were  put  in  writing  by 
Mr.  Macdonnell: — 

This  is  an  arbitration  to  settle  compensation  under  the  Rail- 
way Act  for  part  of  Junction  Gore,  Gloucester  township,  Carleton 
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county,  described  in  a notice  of  expropriation  served  by  the  rail- 
way company  on  C.  M.  Billings. 

His  Honour  Judge  MacTavish,  Mr.  John  I.  MacCraken,  and 
I were  appointed  arbitrators,  and  have  gone  out  and  viewed  the 
property,  and  heard  evidence. 

The  land  in  question  is  a strip  100  feet  wide,  being  the  right  of 
way  of  the  railway  company,  running  nearly  parallel  to  the 
Rideau  river  and  about  one-quarter  of  a mile  south  of  it;  and 
part  of  this  strip  extends  on  each  side  of  Bank  street,  which  is 
crossed  by  a subway;  Bank  street  being  the  highway  which  runs 
from  the  business  portion  of  the  city  of  Ottawa  southerly  into  the 
county  of  Carleton. 

The  Rideau  river  is  the  southerly  boundary  of  the  city,  and 
the  land  in  question  is  outside  the  city,  and  of  course  has  not  the 
usual  city  facilities  of  drainage,  sewerage,  lighting,  police  protec- 
tion, etc.  We  noticed  that  the  bridge  over  the  Rideau  river  at 
Bank  street  was  very  insecure,  and  had  a danger  sign  posted  up 
on  it. 

Opinions  were  expressed  by  some  of  the  witnesses  that  the 
city  limits  would  in  the  course  of  time  be  changed  so  as  to  bring 
in  the  district  in  which  this  land  lies,  but  no  proceedings  have 
been  taken  to  bring  this  property  into  the  city;  and  we,  therefore, 
do  not  know  whether  this  will  be  done  or  not,  and  the  property  in 
question  was  obviously  and  on  the  evidence  farm  or  market- 
garden  property. 

No  evidence  was  given  as  to  any  arrangment  to- renew  or 
repair  the  bridge  at  the  river;  and  we,  therefore,  do  not  know  what 
may  happen  with  regard  to  it. 

A considerable  amount  of  evidence  was  given  as  to  values  of 
property  on  Bank  street,  in  the  city  of  Ottawa;  objection  was 
taken  to  this  on  the  ground  that  these  properties  were  not  similar 
to  the  land  in  question;  but  the  evidence  was  allowed  to  be  given 
subject  to  the  objection,  as  that  seemed  the  safest  thing  to  do  in 
an  arbitration. 

According  to  the  cases  quoted  to  us,  evidence  as  to  the  value 
of  property  on  Bank  street,  inside  the  city,  is  not  admissible  for 
the  purpose  of  determining  the  value  of  property  outside  the  city, 
which  is  in  a totally  different  position;  and  I think  that  we  must 
disregard  the  opinion  evidence  of  witnesses  who  based  their  opin- 
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ions  on  sales  occurring  in  the  city  of  Ottawa,  and  made  their 
valuation  at  so  much  per  foot  frontage  on  that  basis. 

There  is  no  building  within  several  hundred  yards  of  the  land 
in  question,  and  apparently  no  lands  have  been  sold  or  used  for 
residential  or  business  purposes  between  the  neighbourhood  of 
the  Rideau  river  and  a hamlet  called  Gatesville,  some  little  dis- 
tance further  out  than  the  property  in  question. 

The  only  evidence  of  transactions  over  lands  in  the  vicinity 
of  these  was: — 

(1)  Certain  options  procured  by  V.  V.  Rogers,  one  of  the 
witnesses  for  the  land-owner,  at  $1,000  per  acre. 

(2)  A sale  to  the  railway  company  of  lands  belonging  to  one 
H.  B.  Billings,  immediately  adjoining  the  property  in  question. 

Mr.  Rogers’s  options  were  taken  three  or  four  years  ago,  and 
it  seems  to  me  reasonable  to  infer  that  property  may  have  ad- 
vanced in  value  since  he  got  these  options,  and  that  they  are  not, 
therefore,  a fair  basis  for  valuing  this  land  now,  although  they 
may  have  some  bearing  on  it  now. 

The  land  bought  from  H.  B.  Billings  was  said  to  be  of  exactly 
the  same  character  as  the  land  in  question.  It  contained,  as  th 
land  in  this  case,  a certain  quantity  of  high  land  and  a certain 
quantity  of  low  land  where  the  extra  clay  on  the  high  land  could 
be  used  to  fill  in  the  low  land,  and  it  seems  to  be  in  all  respects 
similar  to  the  land  in  question. 

A claim  was  made  by  the  owner  for  clay  which  could  be  re- 
moved from  the  high  land  taken  from  him;  but,  if  we  value  the 
present  land  on  the  basis  of  the  lands  bought  from  H.  B.  Billings, 
it  would  not  seem  reasonable  to  allow  anything  for  this  extra 
claim,  as  the  value  of  the  clay  was,  no  doubt,  taken  into  account 
in  the  sale  of  H.  H.  Billings’s  lands.  This  at  least  was  not  dis- 
puted by  the  owner,  and  no  suggestion  was  made  that  k is  not 
correct. 

The  sale  from  H.  B.  l^illings  was  at  the  rate  of  $3,500  per  acre; 
and,  although  the  railway  company  asserted  that  a special  price 
was  paid  for  this  land,  I think  this  sale  is  the  best  evidence  we  have 
to  go  on  to  determine  the  value  of  the  lands  in  question. 

As  I understand  the  effect  of  the  legal  decisions,  the  proprietor 
is  not  entitled  to  have  the  value  of  the  lands  taken,  based  on 
what  he  might  sell  thorn  for  at  a problematical  sale  in  the  future, 
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as  city  or  town  lots,  but  he  is  entitled  to  the  present  value  of  the 
lands,  based  on  what  a reasonable  purchaser  would  give  for  them 
at  the  present  time,  keeping  in  view  their  potential  value  and  the 
opportunity  of  making  money  out  of  them  later  on  by  subdividing. 

It  is,  of  course,  quite  obvious  that  any  such  amount  as  $3,500 
per  acre  is  far  beyond  the  value  of  farm  or  market-garden  property 
except  as  it  might  be  bought  with  a view  to  sell  for  other  purposes; 
but,  on  the  evidence,  I would  be  inclined  to  say  that  the  lands 
taken  should  be  assessed  at  that  rate,  which,  as  they  consist  of 
1.49  acres,  would  amount  to  $5,215. 

Then  as  to  damages,  the  railway  company  says  that  the  re- 
maining portions  of  the  lands  are  not  damaged  at  all,  and  that  the 
railway  will,  as  a matter  of  fact,  enhance  the  value  by  making  them 
valuable  for  factory  sites.  Now,  if  these  lands  were  being  valued 
by  us  as  manufacturing  sites,  I think  this  would  be  a good  conten- 
tion, in  view  of  the  probable  proximity  of  a station,  which  would 
render  them  more  valuable  than  they  would  be  if  the  railway 
were  not  going  through  in  the  vicinity. 

But,  as  we  are  putting  this  down  as  farm  or  market-garden 
land,  and  as  it  was  strenuously  contended  that  it  had  a potential 
value  as  residential  land,  I think  it  is  fair  to  consider  that  there  is 
some  damage  to  the  property  outside  of  what  is  taken. 

It  is  very  difficult  to  know  how  to  assess  such  damages;  but, 
in  the  absence  of  any  other  evidence,  I would  take  the  evidence 
of  the  claimant’s  chief  witness,  V.  V.  Rogers,  and  assess  these 
""damages  on  the  basis  of  25  per  cent,  to  a strip  100  feet  wide  on 
each  side  of  the  property  taken,  although  this  may  seem  a very 
liberal  allowance. 

Such  a quantity  of  land  would  amount  to  2.98  acres,  and, 
valuing  this  at  the  same  rate  as  the  land  taken,  25  per  cent,  of 
it  would  amount  to  $2,607.50. 

I would,  therefore,  be  inclined  to  award  $5,215  for  land  taken 
and  $2,607.50  for  damages,  making  a total  of  $7,822.50.  I think 
this  is  the  difference  between  what  the  whole  land  would  probably 
sell  for  now,  and  what  the  same  would  sell  for  after  the  railway 
company  has  taken  its  right  of  way,  which  seems  to  me  a very 
fair  way  of  arriving  at  the  amount  that  should  be  awarded. 

The  above  were  my  views  written  by  me  after  the  evidence' 
was  taken  and  read  to  the  arbitrators  at  the  first  meeting  held  to 
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consider  the  award  in  this  matter,  and,  after  a consultation  with 
the  other  arbitrator.  Judge  MacTavish  and  I agreed  on  the  figures 
mentioned  in  the  award. 

Certain  other  memoranda  made  by  the  arbitrators  are  suf- 
ficiently referred  to  in  the  judgment  below. 

In  Re  Billings  and  Canadian  Northern  Ontario  R.  W.  Co.  (1913), 
29  O.L.R.  608,  the  judgment  of  the  Appellate  Division  is  upon 
an  appeal  from  an  award  of  compensation  to  H.  B.  Billings,  the 
brother  of  the  present  appellant,  in  respect  of  lands  in  the  same 
neighbourhood. 


April  7.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
LAREN  and  Hodgins,  JJ.A.,  and  Riddell,  J. 

I.  F.  Hellmuth,  K.C.,  and  D.  J.  McDougal,  for  the  appellant, 
argued  that  the  arbitrators  should  have  based  their  award  on  the 
valuation  made  by  the  witnesses  per  foot  frontage,  not  on  a 
valuation  at  a certain  amount  per  acre ; and  that,  taking  the  very 
lov/est  figure  arrived  at  on  the  proper  basis,  the  amount  allowed 
shouJd  be  far  in  excess  of  the  amount  awarded  by  the  majority 
of  the  arbitrators.  They  referred  to  Cedar  Rapids  Manufacturing 
and  Power  Co.  v.  La  Coste  (1914),  30  Times  L.R.  293,  per  Lord 
Dunedin,  at  p.  294  (also  reported  in  [1914]  A.C.  569).  [Riddell, 
J.,  said  that  the  case  at  bar  was  similar  to  Re  Macpherson  and 
Citij  of  Toronto  (1895),  26  O.R.  558;  and  Hodgins,  J.A.,  referred 
to  The  King  v.  Kendall  (1912),  14  Can.  Ex.  C.R.  71,  affirmed  in 
appeal  to  the  Supreme  Court,  on  the  29th  October,  1912.] 

E.  D.  Armour, M.C.,  and  A.  J.  Reid,  for  the  respondent  com- 
pany, argued  that  there  was  ample  evidence  to  support  the  award, 
and  referred  to  Brown  v.  Commissioner  for  Railways  (1890),  15 
App.  Cas.  240;  .lames  Bay  R.  W.  Co.  v.  Armstrong,  [1909]  A.C. 
624.  The  question  raised  by  the  appellant  is  not  one  of  principle, 
but  merely  of  computation.  [Hodgins,  J.A.,  referred  to  Re 
Ketcheson  and  Canadian  Northern  Ontario  R.  W.  Co.  (1913),  29 
O.L.R.  339.] 

Hellmuth,  in  rejily,  argued  that  the  majority  of  the  arbitrators 
had  disregarded  the  body  of  the  evidence  by  neglecting  to  make 
a distinction  between  frontage  and  acreage  value. 
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May  1.  The  judgment  of  the  Court  was  delivered  by  Hod- 
gins,  JA.: — The  respondent  urges  that  the  arbitrators  have  not 
erred  in  any  question  of  principle,  and  that,  as  the  appeal  involves 
only  a question  of  amount,  this  Court  should  not  interfere,  there 
being  evidence  on  which  the  award  could  properly  be  supported. 

But,  if  it  were  only  a question  of  the  amount  of  the  compen- 
sation allowed,  the  cases  of  James  Bay  R.  W.  Co.  v.  Armstrong, 
[1909]  A.C.  624,  Re  Ketcheson  and  Canadian  Northern  Ontario 
R.  W.  Co.,  29  O.L.R.  339,  and  In  re  Cavanagh  and  Canada  Atlantic 
R.  JV.  Co.  (1907),  14  O.L.R.  523,  indicate  that  this  Court  has 
jurisdiction  to  increase  or  diminish  the  amount  awarded  within 
the  limits  of  the  rule  therein  laid  down. 

One  of  the  arbitrators,  Mr.  Macdonnell,  in  one  of  the  papers 
furnished  as  containing  his  reasons,  says:  “The  sale  from  H.  B. 
Billings  was  at  the  rate  of  $3,500  per  acre;  and,  although  the  rail- 
way company  asserted  that  a special  price  was  paid  for  this  land, 
I think  this  sale  is  the  best  evidence  we  have  to  go  on  to  deter- 
mine the  value  of  the  lands  in  question.  As  I understand  the 
effect  of  the  legal  decisions,  the  proprietor  is  not  entitled  to  have 
the  value  of  the  lands  taken,  based  on  what  he  might  sell  them  for 
at  a problematical  sale  in  the  future,  as  city  or  town  lots,  but  he 
is  entitled  to  the  present  value  of  the  lands,  based  on  what  a 
reasonable  purchaser  would  give  for  them  at  the  present  time, 
keeping  in  view  their  potential  value  and  the  opportunity  of  mak- 
ing money  out  of  them  later  on  by  subdividing.  It  is,  of  course, 
quite  obvious  that  any  such  amount  as  $3,500  per  acre  is  far  be- 
yond the  value  of  farm  or  market-garden  property  except  as  it 
might  be  bought  with  a view  to  sell  for  other  purposes;  but,  on 
the  evidence,  I would  be  inclined  to  say  that  the  lands  taken 
should  be  assessed  at  that  rate,  which,  as  they  consist  of  1.49 
acres,  would  amount  to  $5,215.” 

To  this  amount  (i.e.,  $5,215)  the  award  adds  the  sum  of 
$1,000,  “in  order”  (to  quote  Judge  MacTavish)  “to  fully  com- 
pensate the  claimant,  as  his  land  was  a little  better  situated” 
(than  the  five  acres  owned  by  H.  B.  Billings  at  $3,500  per  acre), 
“having  a frontage  on  Bank  street  road.”  Judge  MacTavish, 
at  the  conclusion  of  his  reasons,  adds:  “I  concur  in  the  reasons 
given  by  Mr.  Macdonnell  for  his  computation.”  In  a subsequent 
memorandum  Mr.  Macdonnell  thus  states  the  position:  “I  did 
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not  think  it  proper  to  subdivide  values  on  the  basis  of  front  and 
rear  lots,  as  this  seemed  fanciful.  No  subdivision  has  actually 
been  made,  nor  have  steps  been  taken  for  that  purpose,  either  on 
this  property  or  in  the  vicinity,  and  the  owner,  though  present 
at  the  hearing,  did  not  give  any  evidence,  and  in  fact  no  evidence 
was  tendered  at  all  of  any  intention  on  his  part  to  subdivide  his 
land.’’ 

This  latter  reason  given  by  Mr.  Macdonnell  is  not  consistent 
with  his  former  opinion  nor  with  the  addition  of  $1,000  for  “fron- 
tage on  Bank  street;”  and  I am  inclined  to  think  that  Judge 
MacTavish’s  agreement  with  the  computation  made  by  Mr. 
Macdonnell  only  involves  his  approval  of  the  views  found  in  the 
earlier  memorandum. 

If  so,  the  question  is  not  one  of  principle,  but  a difference  be- 
tween the  mode  of  ascertainment  adopted  by  the  two  arbitrators 
and  that  favoured  by  all  the  witnesses  both  for  and  against  the 
claimant. 

For  the  reasons  given  in  the  Ketcheson  case,  I think  this  Court 
may  reject  the  method  favoured  by  the  arbitrators,  if,  upon  the 
evidence  given  in  the  case,  another  is  preferable  or  more  likely  to 
do  justice  between  the  parties. 

The  evidence,  speaking  broadly,  discloses  that  the  city  of 
Ottawa  is  spreading  southward  along  and  on  both  sides  of  Bank 
street.  In  consequence  of  this,  speculation  in  lands  has  extended 
beyond  the  canal,  while  the  territory  in  which  the  land  in  question 
lies  is  described  by  one  witness,  Davis,  called  by  the  respondent, 
as  “the  coming  land  of  the  future.”  With  this  the  general  body 
of  the  evidence  coincides.  While  much  testimony  was  given  of 
individual  sales  on  and  near  Bank  street,  at  considerable  distances 
from  the  appellant’s  property,  and,  therefore,  of  no  specific  value, 
the  result  of  it  all  is  to  establish  a gradual  and  noticeable  rise  in 
values  in  the  district  south  of  the  Rideau  river.  This  is  relevant 
evidence  within  the  principle — if  adopted — stated  in  the  case  of 
Levin  v.^New  York  Elevated  R.  R.  Co.  (1901),  165  N.Y.  572,  in 
which  opinion  evidence  of  a person  competent  to  speak  on  the 
subject,  as  to  the  general  course  of  values  of  what  had  been  shewn 
to  be  a certain  class  of  real  property  in  the  vicinity,  was  admitted 
as  not  contravening  the  rule  prohibiting  proof  of  collateral  issues 
as  to  separate  properties  in  the  neighbourhood.  The  reasoning 
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in  that  case  commends  itself  to  me.  See  Re  National  Trust  Co. 
and  Canadian  Pacific  R.  W.  Co.  (1913),  29  O.L.R.  462. 

I think  the  arbitrators  might  well  act  upon  it  in  arriving  at  a 
general  basis  of  value  in  the  locality. 

All  the  witnesses,  both  for  the  appellant  and  respondent,  value 
the  200  feet  on  Bank  street,  which  is  taken,  upon  a frontage  basis, 
the  only  difference  between  them  being  the  amount  to  be  allowed. 
The  figures  vary  from  S20  a foot  to  S75  or  $80,  and  both  Rogers, 
for  the  appellant,  and  Davis  and  Scrivens,  called  for  the  respon- 
dent, base  their  figures,  relative  to  the  whole  Bank  street  frontage, 
upon  its  present  condition,  i.c.,  part  above  and  part  below  the 
level  of  Bank  street.  The  other  witnesses  deal  with  it,  inferen- 
tially,  as  if  the  Bank  street  frontage  was  level,  upon  the  theory 
that  what  the  railway  company  has  taken  would  be  cut  down  and 
that  the  adjacent  property  would  be  filled  up. 

Taking  the  award  as  it  stands,  the  200  feet  on  Bank  street  by  a 
depth  of  100  feet  represents  forty-one  hundredths  of  an  acre,  and, 
calculated  upon  the  basis  of  $3,500  per  acre  plus  the  $1,000  for 
frontage  on  Bank  street,  its  value  works  out  at  $13.75  per  foot 
frontage,  or  $6.25  per  foot  less  than  the  lowest  at  which  any 
witness  for  the  respondent  has  placed  it. 

There  is  little,  if  any,  evidence  of  sales  in  this  district  on  Bank 
street.  None  of  the  witnesses  can  really  point  to  anything 
reasonably  similar  to  the  property  in  question,  and  it  is  evident 
that  flooding  from  the  creek  will  have  to  be  guarded  against  at 
an  expense  which  it  is  hard  to  estimate.  The  witnesses,  too,  who 
have  placed  a value  upon  the  frontage,  do  so  relying  practicall}^ 
on  their  observation  of  the  progress  of  other  properties  in  localities 
to  the  north  and  in  one  case  to  the  south  of  the  land  in  question. 

It  is  somewhat  startling,  of  course,  to  find  that  the  highest 
value,  $75  or  $80  per  foot,  works  out  at  $34,000  per  acre.  But 
Mr.  Rogers  thinks  this  a reasonable  value,  and  bases  his  ideas 
upon  the  rapid  increase  of  value  within  the  past  few  years.  It  is 
probable  that  the  chastening  influence  of  a jicriod  of  depression 
has  not  yet  modified  the  views  of  real  estate  operators  in  this 
favoured  locality. 

The  frontage  value,  ascertained  by  striking  an  average,  is, 
on  the  part  of  the  appellant,  $62,  and,  on  the  ])art  of  the  respon- 
dent, $25.  « 
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Taking  the  admission  of  Mr.  Clarke,  referred  to  later  on,  that 
there  is  enough  filling  in  the  land  expropriated  to  level  up  the  100 
feet  on  each  side  of  the  right  of  way,  then  upon  the  basis  of  $25 
as  it  now  stands,  plus  the  value  of  the  filling,  $4,154,  this  200  feet, 
when  levelled  up,  would  come  out  at  $45  per  foot.  Dealing  with 
it  at  $62  per  foot,  and  deducting  this  $4,154,  the  lots  would  repre- 
sent a value  of  $41  per  foot. 

Viewing  the  question  in  every  aspect,  and  endeavouring  to 
pay  due  regard  to  the  evidence  on  both  sides,  as  well  as  the  ad- 
mitted difficulties  caused  by  the  lie  of  the  land,  the  necessity  of 
dealing  with  the  line  and  flow  of  the  creek,  and,  what  is  agreed 
upon  by  all,  the  carrying  of  the  property  for  some  years,  I think 
it  would  not  be  unreasonable  to  place  the  present  frontage  value 
of  the  Bank  street  lots,  including  all  their  potentialities,  at  not 
more  than  $30. 

In  dealing  with  what  is  called  ‘‘filling”  by  the  dissenting  ar- 
bitrator, there  is  no  record  of  the  reason  why  an  allowance  was 
not  made  for  it,  save  a memorandum  of  Mr.  Macdonnell  read  to 
the  other  arbitrators  before  the  award  was  made.  No  reference 
to  it  appears  in  Judge  MacTavish’s  reasons.  The  award  does 
not  mention  it  in  terms,  and  it  can  only  be  included,  if  at  all, 
in  the  $3,500  per  acre  allowed.  It  is  really  part  of  the  land  taken, 
and  should,  if  at  all,  be  allowed  as  an  element  in  its  value.  The 
case  of  The  King  v.  Kendall,  14  Can.  Ex.  C.R.  71,  does  not  seem 
in  point  except  so  far  as  it  lays  down  the  principle  that  the  pro- 
perty must  be  assessed  at  its  market  value  in  respect  of  the  best 
uses  to  which  it  can  be  put  by  the  owner,  taking  into  consideration 
any  prospective  capabilities  and  any  inherent  value  it  may  have. 

If,  before  levelling  down  the  100  feet  to  the  grade  of  Bank 
street,  the  appellant  found  that  there  would  have  to  be  removed 
clay  which  he  could  sell  in  situ,  at  a price,  I can  see  no  good  reason 
why  he  should  not  be  compensated  for  it  at  that  value.  The 
evidence  is  that  it  is  worth  20  cents  per  cubic  yard  over  and  above 
the  cost  of  digging  it  down.  In  this  value  Mr.  Clarke,  the  engi- 
neer called  for  the  respondent,  agrees,  and  also  admits  that  there 
is  sufficient  there  to  fill  up  the  100  feet  on  each  side  of  the  right 
of  way  to  a sufficient  height  to  make  it  good  property.  There- 
fore, it  would  seem  that  a fair  allowance  to  make  for  it  would  be 
the  20,774  cubic  yards  at  20  cents  a cubic  yard,  as  its  removal 
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would  not  only  net  that  amount  to  the  appellant,  but  would  leave 
the  frontage  taken  by  the  respondent  as  level  building  land  front- 
ing on  Bank  street  and  available  in  relation  to  that  thoroughfare. 

Both  parties  seem  satisfied  with  the  amount  allowed  for  the 
other  lands  taken  and  with  the  amount  allowed  for  depreciation 
to  the  remainder  of  the  property.  The  allowance  for  that  ele- 
ment is  not  accurately  expressed,  and  is  intended,  I think,  to  mean 
that,  upon  the  assumption  that  it  is  worth  $3,500  per  acre,  it  is 
damaged  to  the  extent  of  25  per  cent.  The  lands  taken,  apart 
from  the  Bank  street  lots,  have  an  area  of  1.085  acres,  and,  at 
that  valuation,  would  amount  to  $3,797.50. 

But  I do  not  see  that  any  damage  has  been  suffered  by  the 
Bank  street  lands  within  a distance  of  100  feet  on  each  side  of  the 
railway  allowance  which  is  not  sufficiently  compensated  for  in  the 
allowance  made  for  the  filling.  This  leaves  the  damage  by  the 
railway  confined  to  that  part  of  the  remainder  of  the  property 
which  forms  a 100-foot  strip  in  rear  of  the  Bank  street  lots,  on  each 
side  of  the  lands  taken. 

The  award  should,  therefore,  be  increased  in  the  following 


way:— 

200  feet  taken  on  Bank  street  at  $30  per  foot $6,000 . 00 

Rest  of  land  taken,  1.085  acres,  at  $3,500  per  acre.. . . 3,797.50 

Filling  20,774  cubic  yards  at  20  cents 4,154.80 

Damage  to  100  feet  strip  on  each  side  of  railway  in  rear 
of  Bank  street  lots,  2 tV(t  acres  on  the  basis  of 
25  per  cent,  of  its  value 1,890.00 


Total $15,842.50 


The  respondent  should  pay  the  costs  of  the  appeal. 
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Home  Bank  of  Canada  v.  Might  Directories  Limited. 

Party  Wall — Buildings  on  City  Street — Evidence — Easement — Registered  Plan 
of  Original  Survey — Boundary  between  Lots — Method  of  Ascertainment — 
Disappearance  of  Monuments — Surveys  Act,  R.S.O.  1914,  ch.  166,  sec.  40 — 
Injunction. 

The  defendant,  the  owner  of  lot  2 upon  a city  street,  according  to  a registered 
plan  of  a survey  made  in  1837,  began  to  erect  a building  thereon,  and, 
treating  the  south  wall  of  the  plaintiff’s  building,  immediately  to  the 
north,  standing  on  lot  1,  as  a party  wall,  proposed  to  place  girders  and 
columns  therein.  In  this  action,  brought  to  restrain  the  defendant  from 
so  doing,  it  was  held,  upon  the  evidence,  that  the  wall  was  not  a party 
wall,  and  that  the  circumstance  that,  in  erecting  the  building  on  lot  1, 
provision  had  been  made  for  placing  the  floor-joists  of  a building  to  the 
south  in  the  south  wall  and  supporting  them  by  the  wall,  and  for  fire- 
places and  flues  available  for  use  in  the  building  to  the  south,  indicated 
at  the  most  that  the  south  wall  was  intended  to  be  used  for  those  pur- 
poses, and  that  all  that  the  defendant  had  acquired  was  the  right  to  use 
the  wall  for  those  purposes. 

None  of  the  original  posts  or  monuments  marking  the  angles  of  the  lots  could 
be  found  when  surveys  were  made  for  the  purpose  of  proving,  at  the  trial 
of  the  action,  the  position  of  the  side  lines  of  the  lots  on  the  plan,  and  the 
surveyors  adopted  the  course  prescribed  by  sec.  40  of  the  Surveys  Act, 
R.S.O.  1914,  ch.  166;  but  it  was  held,  that  that  mode  of  survey  was  not 
authorised  by  the  Surveys  Act — sec.  40  being  applicable  only  to  original 
surveys  in  townships  made  by  or  under  the  authority  of  the  Crown. 
The  statute  not  being  applicable,  the  original  posts  or  monuments  not  being 
in  existence,  and  there  being  no  direct  evidence  as  to  their  position,  it 
was  necessary  to  resort  to  some  other  method  of  ascertaining  the  boun- 
daries of  the  lots;  and  in  such  a case  the  best  evidence  is  to  be  found  in 
the  practical  location  of  the  lines  made  at  a time  when  the  original  posts 
or  monuments  were  presumably  in  existence  and  probably  well-known. 
The  statement  of  the  law  to  that  effect  in  Diehl  v.  Zanger  (1878),  39  Mich. 
601,  was  approved  and  applied  to  the  evidence  in  this  case  to  determine 
the  proper  inferences  to  be  drawn  from  the  facts  and  circumstances  in 
evidence  as  to  the  position  of  the  line  between  lots  1 and  2. 

Judgment  of  Falconbridge,  C.J.  K.B.,  enjoining  the  defendant  from  inter- 
fering with  the  wall,  affirmed;  Magee,  J.A.,  dissenting. 

Action  to  restrain  the  defendant  company  from  cutting 
openings  into  the  south  wall  of  a building  known  as  numbers 
78  and  80  in  Church  street,  in  the  city  of  Toronto,  and  placing 
therein  steel  girders  and  columns  in  connection  with  the  construc- 
tion of  a building  which  the  defendant  company  was  erecting 
upon  land  to  the  south  of  these  premises. 


November  13,  14,  and  15,  1913.  The  action  was  tried  before 
Falconbridge,  C.J.K.B.,  without  a jury,  at  Toronto. 

E.  D.  Armour,  K.C.,  and  A.  E.  Knox,  for  the  plaintiff  bank. 
Gideon  Grant  and  D.  Inglis  Grant,  for  the  defendant  company. 
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January  10,  1914.  Falconbridge,  C.J.K.B.: — Owing  to 
causes  beyond  my  control,  this  judgment  has  been  too  long 
delayed. 

The  facts  are  little,  if  at  all,  in  dispute,  and  the  arguments 
have  been  extended  with  extracts  from  the  authorities,  to  which 
I have  added  some  marginal  notes. 

It  is  quite  evident,  and  it  is  practically  admitted,  that  the 
plaintiff’s  building  was  erected  before  the  defendant’s. 

I am  of  opinion  that  the  defendant  has  failed  to  establish  that 
the  plaintiff’s  south  wall  is  a party  wall. 

First,  the  title  deeds,  lease,  etc.,  favour  the  plaintiff’s  con- 
tention, reserving  nothing  to  the  defendant. 

Second,  so  does  the  general  appearance  of  the  buildings  and 
of  the  wall  in  question. 

Third,  so  also  does  the  construction  of  the  wall.  Mr.  C.  J. 
Gibson,  architect,  called  by  the  defendant,  could  not  recall  a 
case  of  a party  wall  being  built  like  this  one.  It  is  plumb  on  the 
south  (be.,  the  far)  side,  with  steps  or  jogs  on  the  Home  Bank 
side.  The  base  is  about  22  in.  thick,  the  first  floor  18  in.,  the  sec- 
ond floor  14  in.,  and  above  that  there  is  a parapet  of  9 in.  If 
then  this  were  a party  wall,  and  the  line  in  the  centre  thereof 
at  the  base,  the  bank  would  own  less  and  less  of  the  wall  as  it 
goes  up  until  the  parapet  would  be  entirely  on  the  defendant’s 
land. 

The  only  matter  which  has  given  me  any  trouble  is  the  fact 
that  there  are  openings  in  the  south  side  of  the  wall  for  the  inser- 
tion of  joists  and  timbers  from  the  other  building,  and  into  these 
openings  joists  and  timbers  have  been  inserted.  There  are  also 
spaces  for  fire-places  leading  to  chimneys  in  two  places — in  one 
of  these  the  fire-place  has  been  used  by  the  defendant  or  its 
predecessors.  The  other  fire-place  looks  out  into  empty  space, 
being  above  the  level  of  the  defendant’s  building. 

There  being  nothing  of  record  shewing  a grant  or  reservation 
to  the  defendant’s  predecessors  of  any  right  to  use  the  wall,  it 
may  be  the  case  that  the  owner  and  builder  thereof  had  in  his 
mind  the  event  of  another  building  being  erected  to  the  south, 
the  owner  of  which  might  pay  for  the  privik'ge  of  using  these 
appliances. 
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No  doubt,  the  defendant  has  acquired  an  easement  for  the 
support  of  its  joists,  etc.,  and  for  its  smoke,  as  matters  stood  when 
it  began  to  erect  its  present  structure,  and  the  injunction,  which 
I now  make  perpetual,  does  not  affect  this. 

Judgment  for  the  plaintiff  with  S5  damages  and  costs. 

The  defendant  company  appealed  from  the  judgment  of 
Falconbridge,  C.J.K.B.  ‘ 


April  9.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
LAREN,  Magee,  and  Hodgins,  JJ.A. 

R.  McKay,  K.C.,  and  Gideon  Grant,  for  the  appellant  company, 
argued  that  the  wall  in  question  was  a party  wall,  but  that  the 
part  of  it  affected  by  this  action  was  entirely  on  the  defendant’s 
land.  The  trial  Judge  has  found  that  the  respondent’s  building 
was  built  first,  and  we  ’do  not  quarrel  with  that  finding.  There 
is  no  conflict  as  to  the  survey.  [Armour,  K.C.,  said  there  was  a 
conflict  as  to  a quarter  of  an  inch.]  The  onus  lying  on  the  plaintiff 
to  prove  its  title  to  the  southerly  5 inches  of  the  wall  has  not 
been  discharged.  Reference  was  made  to  Waddington  v.  Naylor 
(1889),  60  L.T.R.  480;  Halsbury’s  Laws  of  England,  vol.  3, 
p.  134;  Hunt  on  Boundaries,  6th  ed.,  p.  127  et  seq.,  and  cases 
there  cited;  also  to  Matts  v.  Hawkins  (1813),  5 Taunt.  20;  Cuhitt 
V.  Porter  (1828),  8 B.  & C.  257;  Watson  v.  Gray  (1880),  14  Ch.D. 
192,  195;  Wiltshire  v.  Sidford  (1827),  1 Man.  & Ry.  404,  also 
in  note  to  Cuhitt  v.  Porter,  supra,  at  p.  259;  Standard  Bank  of 
British  South  America  v.  Stokes  (1878),  9 Ch.D.  68,  70,  71;  Mayfair 
Property  Co.  v.  Johnston,  [1894]  1 Ch.  508;  Adams  v.  Marylebone 
Borough  Council,  [1907]  2 K.B.  822,  826;  Mason  v.  Fulham  Cor- 
poration, [1910]  1 K.B.  631;  St.  Leger  v.  T.  Eaton  Co.  (1904), 
4 O.W.R.  205;  James  v.  Clement  (1886),  13  O.R.  115. 

E.  1).  Armour,  K.C.,  and  A.  E.  Knox,  for  the  plaintiff  bank, 
the  respondent,  argued  that  the  judgment  of  the  learned  trial 
Judge  was  right  and  should  be  affirmed.  There  is  sufficient 
(^videncci  to  support  his  finding  that  the  wall  in  question  is  entirely 
upon  the  plaintiff’s  land,  and  this  finding  is  not  interfered  with 
by  the  fact  that  the  defendant  'company  is  entitled  to  use  the 
openings  in  the  wall  for  the  purpose  of  placing  joists  and  for 
fire-places.  The  lease  to  Hamilton  strongly  supports  the  plain- 
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tiff’s  contention.  They  referred  to  Murly  v.  McDermott  (1838), 
8 A.  & E.  138. 

McKay,  in  reply. 

May  1.  Mekedith,  C.J.O.: — This  is  an  appeal  by  the  de- 
fendant from  the  judgment  dated  the  10th  January,  1914,  which 
was  pronounced  by  the  Chief  Justice  of  the  King’s  Bench  after 
the  trial  of  the  action  before  him,  sitting  without  a jury,  on  the 
13th,  14th,  and  15th  days  of  November,  1913. 

The  action  is  brought  to  restrain  the  appellant  from  cutting 
openings  into’  the  south  wall  of  a building  known  as  numbers 
78  and  80  on  Church  street,  in  the  city  of  Toronto,  and  placing 
therein  steel  girders  and  columns  in  connection  with  the  construc- 
tion of  a building  which  the  appellant  is  erecting  upon  land 
to  the  south  of  these  premises. 

The  contest  is  as  to  the  ownership  of  this  south  wall,  which, 
according  to  the  contention  of  the  respondent,  stands  entirely  on 
its  land,  but,  according  to  the  contention  of  the  appellant,  is  a 
party  wall  and  is  owned  by  the  parties  in  common. 

The  Chief  Justice  found  in  favour  of  the  respondent’s  conten- 
tion, and  by  the  judgment  in  appeal  it  is  declared  and  adjudged 
that  the  appellant,  its  servants  and  agents,  be  and  they  are 
restrained  from  further  interfering  with  or  pulling  down  the 
wall  in  question,  and  that  the  appellant’s  wmll  adjoining  that  wall 
‘‘be  allowed  to  remain  as  at  present  constructed.” 

Both  parties  derive  title  from  the  late  The  Hon.  Christopher 
Widmer,  who  was  the  owner  in  fee  simple  of  lots  1 and  2 in  the 
plan  of  block  lettered  B,  which  was  granted  by  the  Crown  for  the 
purposes  of  a gaol  and  court-house  for  the  county  of  York. 

This  block  was  surveyed  into  lots  in  1837  by  Thomas  Young, 
“architect  and  surveyor,”  whose  plan  of  the  survey  was  adopted 
by  the  magistrates  on  the  6th  January,  1837,  and  was  registered 
in  the  registry  office  for  the  city  of  Toronto  on  the  23rd  November, 
1870. 

Upon  this  plan  a tier  of  lots  numbered  from  1 to  5 inclusive 
was  laid  out.  The  lots  number  from  the  north,  and  lot  number  1 
is  shewn  as  commencing  at  the  south-east  corner  of  a lot  marked 
“St.  Andrew’s  Church,”  at  a point  78  feet  south  of  the  southerly 
limit  of  Newgate  (now  Adelaide)  stiwt.  Each  lot  has  a frontage 
of  27  feet  8^  inches  on  Church  street,  and  is  100  feet  in  depth. 
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The  first  registered  instrument  affecting  the  lots  owned  by 
Widmer  is  a lease  dated  the  22nd  May,  1850,  from  Widmer  to 
Alexander  Hamilton,  of  lot  number  2,  which  was  registered  on  the 
nth  July,  1867. 

The  next  is  a conveyance  dated  the  18th  November,  1870, 
from  the  trustees  under  the  will  of  Widmer  to  James  Stock  and 
Dr.  John  Macdonell,  the  predecessors  in  title  of  the  respondent, 
of  lot  number  1. 

Lot  number  2 was  conveyed  by  the  trustees  under  the  will  of 
Widmer  to  the  Western  Canada  Loan  and  Savings  Company, 
the  predecessor  in  title  of  the  appellant,  on  the  16th  June,  1880. 

In  each  of  these  instruments  the  lots  are  described  by  their 
numbers  on  the  plan  of  block  lettered  B granted  by  the  Crown 
for  the  purpose  of  a gaol  and  court-house  for  the  county  of  York. 
In  the  Hamilton  lease  and  in  the  conveyance  to  the  Western 
Canada  Loan  and  Savings  Company,  the  frontage  on  Church 
street  of  lot  number  2 is  stated  to  be  27  feet  8 inches,  or  there- 
abouts, and  in  the  conveyance  to  Stock  and  Macdonell  the  frontage 
on  Church  street  of  lot  number  1 is  given  as  27  feet  S%  inches. 

The  front  or  main  part  of  the  respondent’s  building  was 
erected  prior  to  the  lease  to  Hamilton,  but  beyond  this  there  is 
no  evidence  as  to  when  it  was  erected. 

The  south  face  of  the  wall  in  question  is  practically  plumb 
from  top  to  bottom,  except  possibly  that  part  of  it  below  the 
ground,  which  is  said  by  one  witness,  McLeish,  to  extend  about 
4 inches  south  of  the  southern  face  of  the  upper  part  of  the  wall. 
On  the  south  face  of  the  wall,  openings  were  left  so  that  they  might 
be  used  to  receive  the  joists  of  a building  to  the  south,  and  in  the 
wall  there  were  two  chimneys,  in  each  of  which  were  built,  besides 
the  flues  for  use  in  the  respondent’s  building,  two  flues  which  would 
be  available  for  use  in  the  building  to  the  south,  and,  on  the  first 
and  third  floors,  fire-places  projecting  beyond  the  face  of  the  wall 
were  constructed  on  both  sides  of  the  chimneys,  the  projections 
extending  about  103/2  inches  from  the  face  of  the  wall. 

The  wall  in  (luestion  is  about  22  inches  in  width  up  to  the  top 
of  the  basement.  It  then  narrows  to  18  inches  and  continues  of 
that  width  up  to  the  attic  floor,  and  from  there  up  to  the  roof  is  14 
inches  in  width,  and  above  the  roof  the  wall  is  continued  as  a para- 
pet wall,  9 inches  in  width,  for  a few  feet. 
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The  south  face  of  the  wall  is,  as  I have  said,  plumb  from  top 
to  bottom,  and  the  offsets  occasioned  by  its  width  being  narrowed 
are  all  on  the  north  side. 

An  attempt  was  made  at  the  trial  to  prove  the  position  of  the 
side  lines  of  the  lots  on  the  plan.  This  was  done  by  calling  Ontario 
Land  Surveyors  to  prove  the  results  of  surveys  they  had  made. 
None  of  the  original  posts  or  monuments  marking  the  angles 
of  the  lots  can  now  be  found,  and  no  evidence  of  their  position 
was  obtained  by  these  surveyors.  The  course  adopted  by  them 
was  that  prescribed  by  sec.  40  of  the  Surveys  Act,  R.S.O.  1914, 
ch.  166,  and  the  southerly  limit  of  Adelaide  and  the  northerly 
limit  of  Court  street  were  assumed  to  be  those  limits,  as  the  streets 
are  laid  out  and  travelled.  The  distance  between  these  streets 
was  divided  into  the  number  of  lots  which  it  contained  in  the 
survey  upon  which  the  plan  was  based,  and  there  was  assigned 
to  each  lot  a breadth  proportionate  to  that  intended  in  the  survey 
as  shewn  on  the  plan.  The  distance  between  Adelaide  street  and 
Court  street  was  found  to  be  217  feet  4 inches,  which  is  about 
8 inches  more  than  the  distance  as  shewn  on  the  plan.  The  result 
of  this  method  of  survey  was  to  place  the  line  between  lots  num- 
bers 1 and  2,  at  its  point  of  commencement  on  Church  street, 
about  the  centre  of  the  wall  in  question,  and  to  continue  it  west- 
ward, trending  gradually  to  the  north,  so  that  at  the  westerly 
limit  of  the  lot  it  ran  a few  inches  to  the  north  of  this  wall,  leaving 
it  for  a distance  of  31  feet  4 inches  wholly  within  the  limits  of 
lot  number  2. 
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The  mode  of  survey  adopted  is  not  authorised  by  the  Surveys 
Act,  sec.  40  being  applicable  only  to  original  surveys  in  townships 
made  by  or  under  the  authority  of  the  Crown. 

The  statute  not  being  applicable,  and  the  original  posts  or 
monuments  not  being  in  existence,  and  there  being  no  direct 
evidence  as  to  their  position,  some  other  mode  of  ascertaining 
the  boundaries  of  the  lots  must  be  resorted  to;  and  in  such  a case 
the  best  evidence  is  usually  to  be  found  in  the  practical  location 
of  the  lines  made  at  a time  when  the  original  posts  or  monuments 
were  presumably  in  existence  and  jirobably  well-known. 

That  is  the  rule  adopted  by  the  State  of  Michigan  and  others 
of  the  United  States. 

In  Diehl  v.  Zanger  (1878),  39  Mich.  601,  it  was  said  by  the 
Supreme  Court  that  a re-survey,  made  after  the  monuments  of 
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the  original  survey  have  disappeared,  is  for  the  purpose  of  de- 
termining where  they  were,  and  not  where  they  ought  to  have 
been;  and  that  a long-established  fence  is  better  evidence  of  actual 
boundaries  settled  by  practical  location  than  any  survey  made 
after  the  monuments  of  the  original  survey  have  disappeared. 
After  pointing  out  that  the  surveyor  had  reached  his  conclusion 
by  first  satisfying  himself  what  was  the  initial  point  of  the  survey, 
and  then  proceeding  ^‘to  survey  out  the  plat  anew  with  that  as 
his  starting  point,”  Mr.  Justice  Cooley  went  on  to  say:  “Nothing 
is  better  understood  than  that  few  of  our  early  plats  will  stand  the 
test  of  a careful  and  accurate  survey  without  disclosing  errors. 
This  is  as  true  of  the  government  surveys  as  of  any  others,  and 
if  all  the  lines  were  now  subject  to  correction  on  new  surveys,  the 
confusion  of  lines  and  titles  that  would  follow  would  cause  con- 
sternation in  many  communities.  Indeed  the  mischiefs  that  must 
follow  would  be  simply  incalculable,  and  the  visitation  of  the  sur- 
veyor might  well  be  set  down  as  a great  public  calamit}^  But 
no  law  can  sanction  this  course.  The  surveyor  has  mistaken 
entirely  the  point  to  which  his  attention  should  have  been  directed. 
The  question  is  not  how  an  entirely  accurate  survey  would  locate 
these  lots,  but  how  the  original  stakes  located  them.  No  rule  in 
real  estate  law  is  more  inflexible  than  that  monuments  control 
course  and  distance, — a rule  that  we  have  frequent  occasion  to 
apply  in  the  case  of  public  surveys,  where  its  propriety,  justice 
and  necessity  are  never  questioned.  But  its  application  in  other 
cases  is  quite  as  proper,  and  quite  as  necessary  to  the  protection 
of  substantial  rights.  The  city  surveyor  should,  therefore,  have 
directed  his  attention  to  the  ascertainment  of  the  actual  location 
of  the  original  landmarks  set  by  Mr.  Campau,  and  if  these  were 
discovered  they  must  govern.  If  they  are  no  longer  discoverable, 
the  question  is  where  they  were  located;  and  upon  that  question 
the  best  possible  evidence  is  usually  to  be  found  in  the  practical 
location  of  the  lines,  made  at  a time  when  the  original  monuments 
were  presumably  in  existence  and  probably  Avell  known  . . . 

As  between  old  boundary  fences,  and  any  survey  made  after 
the  monuments  have  disappeared,  the  fences  are  by  far  the  better 
evidence  of  what  the  lines  of  a lot  actually  are,  and  it  would  have 
been  surprising  if  the  jury  in  this  case,  if  left  to  their  own  judg- 
ment, had  not  so  regarded  them.” 
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With  this  statement  of  the  law  I entirely  agree,  and  I proceed 
to  apply  it  to  the  evidence  in  the  case  at  bar  in  order  to  determine 
what  are  the  proper  inferences  to  be  drawn  from  the  facts  and 
circumstances  in  evidence  as  to  the  position  of  the  line  between 
lot  number  1 and  lot  number  2. 

If  it  were  not  for  the  fact  that,  when  the  building  on  lot  number 
1 was  erected,  Widmer  was  the  owner  of  both  that  lot  and  lot 
number  2,  the  only  reasonable  inference  to  be  drawn  would  be 
that  the  south  face  of  the  building  was  co-terminous  with  the 
boundary  line  between  the  two  lots.  As  I have  said,  the  building 
was  erected  before  1850,  probably  some  years  before,  and  at  a 
time  when  the  original  monuments  were  presumably  in  existence 
or  their  position  was  known.  Notwithstanding  the  fact  that  Wid- 
mer was  the  owner  of  both  lots  when  the  building  was  erected, 
the  proper  inference  upon  the  facts  in  evidence  is,  I think,  that 
the  south  wall  was  built  so  that  its  south  face  was  upon  the  line 
between  lots  numbers  1 and  2,  and  there  is  nothing  to  indicate 
that  that  wall  should  constitute  a party  wall  for  that  building  and 
a building  which  might  afterwards  be  erected  on  lot  number  2. 

As  the  Chief  Justice  points  out,  according  to  the  testimony 
of  Mr.  Gibson,  who  is  an  architect  of  long  experience,  he  could 
not  recall  a case  of  a party  wall  being  built  like  the  wall  in  question, 
i.e.,  plumb  on  the  south  side  with  steps  or  jogs  on  the  north  side 
of  it,  and  so  constructed  that,  if  it  were  a party  wall,  the  respond- 
ent would  own  less  and  less  of  it  as  it  goes  up  and  until  the  parapet 
wall  would  be  entirely  on  the  appellant’s  land. 

Another  circumstance  which,  I think,  makes  against  the 
contention  of  the  appellant  is  the  fact  that  the  lease  to  Hamilton 
contained  a covenant  on  his  part  to  excavate  and  dig  the  ground 
hereby  demised”  {i.e.,  lot  number  2)  ‘^upon  Church  street  for 
the  foundation  or  foundations  of  a messuage  or  messuages  or 
building  or  buildings  . . .” — indicating,  as  it  appears  to  me, 

that  the  land  demised  was  entirely  unbuilt  upon  and  therefore 
not  occupied,  as,  according  to  the  appellant’s  contention,  it  is, 
to  the  extent  of  11  inches,  or  one-half  the  width  of  the  wall  in 
question,  by  the  south  part  of  the  wall. 

It  is  also  in  evidence  that  the  south  face  of  the  wall,  so  far  as  it 
is  exposed,  has  been  kept  in  repair  by  the  respondent,  and  that  no 
contribution  toward  the  expenditure  for  that  purpose  has  been 
asked  from  or  made  by  the  appellant  or  its  predecessors  in  title. 
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The  inference  I would  draw  from  the  evidence  and  the  circum- 
stances I have  mentioned  is,  that  the  wall  in  question  is  not  a 
party  wall,  and  that  the  most  that  the  circumstance  that  in  erect- 
ing the  building  on  the  respondent’s  land  provision  was  made 
for  placing  the  floor  joists  of  a building  in  the  south  wall  and 
supporting  them  by  the  wall,  and  for  the  fire-places  and  flues, 
indicates,  is,  that  the  south  wall  was  intended  to  be  used  for  those 
purposes,  and  that  all  that  the  appellant  has  acquired  is  the 
right  to  use  the  wall  for  those  purposes. 

Upon  the  whole,  I am  of  opinion  that  the  Chief  Justice  came 
to  the  right  conclusion,  and  that  the  appeal  should  be  dismissed 
with  costs. 

See  also  Barry  v.  Desrosiers  (1908),  14  B.C.R.  126. 


Maclaren  and  Hodgins,  JJ.A.,  agreed. 

Magee,  J.A.,  dissented. 

Appeal  dismissed;  Magee,  J.A.,  dissenting. 


[MEREDITH,  C.J.C.P.] 

5.  Re  INTERNATIONAL  ELECTRIC  Co.  LIMITED. 

McMahan’s  Case. 

Company — Winding-up — Contributories — Executors  of  Deceased  Person — Lia- 
bility for  Unpaid  Shares — Evidence  of  Subscription  and  Allotment — Books 
of  Company — Ontario  Companies  Act,  secs.  121,  140 — Dominion  Winding- 
up  Act,  sec.  144 — Repudiation — Compromise — Validity. 

In  a proceeding  for  the  winding-up,  under  the  Dominion  Winding-up  Act, 
R.S.C.  1906,  ch.  144,  of  a company  incorporated  under  the  Ontario  Com- 
panies Act,  the  appellants,  the  liquidators  of  the  company,  sought  to  make 
the  respondents,  the  executors  of  M.,  deceased,  liable  for  payment  of  the 
price  of  50  unpaid-for  shares  of  the  company,  of  which  it  was  said  M.  was 
the  holder  at  the  time  of  his  death: — 

Held,  upon  the  evidence,  in  this  reversing  the  finding  of  a referee,  that  the 
appellants  had  not  satisfied  the  onus  of  proof  upon  them  that  M.  was  a 
subscriber  for  the  50  shares. 

The  provision  of  the  Ontario  Companies  Act  (sec.  121  of  2 Geo.  V.  ch.  31) 
that  certain  books,  which  the  Act  declares  shall  be  kept,  shall  be  prim  'd 
facie  evidence  in  any  action  or  proceeding  '‘against  the  corporation  or 
against  any  shareholder  or  member,”  did  not  make  the  books  of  the  com- 
pany evidence  against  M.,  unless  and  until  he  was  otherwise  proved  to 
be  a shareholder;  and,  this  matter  not  being  one  "between  the  contri- 
butories of  the  company,”  sec.  144  of  the  Winding-up  Act  did  not  make  the 
books  evidence  against  M.,  or  the  respondents. 
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There  was  evidence  that  the  company  at  one  time  had  an  application  for 
shares  purporting  to  be  signed  by  M.,  but  there  was  no  evidence  that  such 
an  application  was  signed  by  M.,  or  that  the  signature  was  in  his  hand- 
writing. There  was  also  evidence  that  a notice  of  the  allotment  of  50 
shares  to  M.  had  been  posted,  addressed  to  him;  but  there  was  no  as- 
sertion that  it  was  registered;  and  so  it  was  not  good  notice  under  sec.  140 
of  the  Companies  Act,  if  M.  were  a shareholder;  and,  even  if  it  could  be 
found  that  M.  received  the  notice,  there  was  no  evidence  of  actual  acquies- 
cence in  the  allotment,  and  there  was  evidence  of  repudiation  soon  after 
the  time  when  the  notice  was  said  to  have  been  sent.  No  one  should  be 
found  liable  to  pay  a debt  upon  evidence  purely  circumstantial  and  quite 
as  consistent  with  non-liability. 

In  dealing  with  this  question,  the  referee  erred:  (1)  in  substantially  accept- 
ing the  entries  in  the  company’s  books  as  evidence,  in  themselves,  against 
the  respondents;  and  (2)  in  holding  M.  bound  by  the  company’s  resolution 
in  regard  to  a settlement  made  with  him  as  if  they  were  his  own  words, 
and  also  bound  by  such  conclusions  as  the  referee  thought  flowed  logi- 
cally from  them. 

Treating,  however,  the  entries  in  the  books  of  the  company  as  legal  evidence 
against  the  respondents,  the  primd  facie  evidence  which  they  would  afford 
would  be  fully  met  by  the  testimony  given  before  the  referee  and  the 
probabilities  of  the  case. 

In  re  Barangah  Oil  Refining  Co.,  ArnoVs  Case  (1887),  36  Ch.D.  702,  referred  to. 
Held,  also,  that  a settlement  or  compromise  made  in  good  faith  by  M.  and 
the  company,  after  a contest  between  them  as  to  whether  he  was  liable 
or  not  as  the  holder  of  50  shares,  and  carried  out  years  before  the  wind- 
ing-up order  was  made,  was  valid,  and  could  not  now  be  ripped  up. 

The  finding  of  the  referee,  in  favour  of  the  respondents,  upon  a ground  not 
considered  on  appeal,  was  affirmed. 

Appeal  by  the  liquidators  of  the  company  from  the  finding 
of  the  referee  in  a winding-up  proceeding  that  one  McMahan, 
deceased,  was  not  at  the  time  of  his  death  the  holder  of  unpaid 
shares  in  the  company  for  the  payment  of  which  the  respondents, 
his  executors,  were  liable,  and  from  the  referee’s  order,  dated 
the  5th  February,  1914,  dismissing  the  application  of  the  liqui- 
dators to  have  the  respondents  placed  upon  the  list  of  con- 
tributories. 

The  winding-up  order  was  made  on  the  13th  January,  1911, 
on  the  petition  of  the  company  itself;  and  the  London  and 
Western  Trusts  Company  Limited,  the  appellants,  were  ap- 
pointed liquidators. 

April  8.  The  appeal  was  heard  by  Meredith,  C.J.C.P.,  in 
the  Weekly  Court  at  Toronto. 

F.  Arnoldi,  K.C.,  for  the  appellants. 

T.  G.  Meredith,  K.C.,  for  the  respondents. 

May  5.  Meredith,  C.J.C.P.: — The  company  which  is  the 
subject  of  these  insolvency  proceedings  had  but  a short  life,  and 
that  too  without  the  merit  of  its  being  a merry  one.  It  seems 
to  have  been  organised  and  incorporated,  by  the  energetic  solici- 
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tors  whose  names  are  prominently  printed  upon  its  books,  with  a 
view  to  its  being  helpful  to  another  company  of  somewhat  the 
same  character  and  fate,  in  which  the  same  solicitors  were 
interested,  professionally  if  not  personally,  and  which  the  later 
company  was  designed  to  aid,  in  the  hope,  doubtless,  of  the  two 
being  mutually  helpful  also;  but  any  such  hopes  soon  proved  to 
be  unfounded,  as  the  early  failure,  and  demise  for  business  pur- 
poses, of  each  proved. 

But  one  mercantile  transaction  seems  to  have  been  indulged 
in  by  this  company  during  its  existence;  and  that  one  transaction 
was  the  starting-point  of  all  this,  and  other,  costly  litigation;  it 
was  a purchase  of  some  electrical  contrivances,  called  ^‘cabinets/’ 
from  the  other  company,  for  |3,500,  the  promissory  note  of  this 
company  being  then  given  to  the  other,  for  the  price.  This  note 
was  transferred  to  the  Crown  Bank  of  Canada,  who  are  really 
the  appellants,  and  all  of  these  proceedings  have  been  taken  for 
the  one  purpose  of  recovering  the  amount  of  it  from  this  com- 
pany under  its  secondary  liability  to  the  real  appellants  upon  it; 
although  this  company  was,  soon  after  the  note  was  made, 
relieved,  or  intended  to  be  relieved,  in  so  far  as  the  other 
company  could  relieve  it,  from  its  obligation  upon  the  note,  as 
well  as  upon  the  debt  for  which  it  was  given. 

At  a general  meeting  of  this  company,  held  in  January,  1907, 
for  the  express  purpose  of  settling  up,  and  bringing  to  a close, 
all  its  business  affairs,  it  was  agreed  and  arranged,  unanimously, 
that  the  business  of  this  company  should  cease;  that  the  goods 
for  which  the  note  was  given  should  be  returned  and  the  note 
so  satisfied;  that  a contract  for  the  purchase  of  patent  rights  by 
this  company  from  the  other  should  be  rescinded;  and  that  an 
adjustment  should  be  made  among  the  shareholders  of  this  company 
by  which,  with  the  aid  of  a payment  made  by  McMahan,  each 
should  bear  a fair  portion  of  the  inconsiderable  losses  of  the  com- 
pany in  its  short  life.  The  other  company,  through  those  who 
appear  to  have  had  authority  to  act  for  it,  were  consenting  parties 
to  the  arrangement,  in  so  far  as  it  was  effected  by  them:  and  the 
arrangement  was  carried  out  in  all  respects  in  as  far  as  it  could 
be;  but  the  S3, 500  note  had  passed  into  the  hands  of  the  sub- 
stantial appellants,  and  the  other  company  were  apparently  un- 
able to  get  control  of  it  again;  so  it  was  not  cancelled,  and. 
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consequently,  the  goods  for  which  it  was  given  were  not  returned, 
and  that  circumstance  alone  prevented  the  complete  performance 
of  the  sensible  arrangement  made  at  that  meeting,  more  than 
seven  years  ago. 

This  short  history  of  these  transactions  embraces  a good  deal 
that  is  not  involved  in  this  appeal;  that  which  is  involved  in  it 
is  the  single  question:  whether  McMahan,  at  the  time  of  his 
death,  was  the  holder  of  unpaid  for  shares  in  this  company,  for 
the  payment  of  the  price  of  which  the  respondents,  his  executors, 
are  now  liable;  but  all  the  facts  mentioned  may  throw  some  light 
upon  that  question,  and  so  they  are  related. 

The  appellants  allege  that  McMahan,  at  the  time  of  his  death, 
was  the  holder  of  50  unpaid  shares  of  the  capital  stock  of  this  com- 
pany, and  so  his  estate  is  liable  to  them  for  $1,250,  the  shares 
having  been  issued,  and  taken  up,  at  $25  each;  the  defences 
raised  by  the  respondents  are:  (1)  a denial  that  McMahan  ever 
was  a shareholder  of  the  company;  (2)  an  allegation  that,  if  he 
ever  were,  he  became  such  a shareholder  under  such  circum- 
stances as  render  the  transaction  invalid;  and  (3)  an  allegation 
that,  in  any  case,  a compromise  of  all  claims  of  the  company 
against  him,  in  respect  of  any  ownership  of  shares,  was  made  in 
good  faith  by  him  with  the  company,  many  years  ago,  by  which 
all  such  claims  were  satisfied  and  discharged. 

The  learned  referee,  against  whose  judgment  this  appeal  is 
brought,  found  in  favour  of  the  appellants  on  the  first  ground  of 
defence;  but  against  them  on  the  second;  and  does  not  seem  to 
have  considered  the  third. 

In  dealing  with  the  evidence,  the  referee  had  no  advantage 
over  any  Court  that  may  have  to  deal  with  it  now,  because  the 
evidence  was  not  taken  before  him;  it  was  all  taken  b}^  his  pre- 
decessor in  office,  who  died  after  the  argument  of  the  case  before 
him  and  before  being  able  to  give  judgment  in  it.  The  point, 
whether  the  present  referee  had  power  to  consider  the  case  with- 
out taking  the  evidence  again,  was  raised  before  him,  but  was 
not  renewed  here;  and,  as  I understand  them,  both  parties  now 
desire  that  the  case  be  finally  disposed  of  on  the  evidence  as  it 
stands. 

The  appellants,  and  other  litigants  in  a like  position,  are 
generally  at  a disadvantage,  being  strangers  to  the  transactions 
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upon  which  they  seek  to  establish  liability,  as  well  as  by  reason 
of  the  not  unnatural,  especially  in  such  a case  as  this,  dis- 
inclination of  those  from  whom  they  must  get  evidence,  to  do, 
at  most,  any  -more  than  the  law  strictly  requires  to  aid  the  credi- 
tor. But  such  circumstances  afford  no  justification  for  any  dis- 
regard of  any  rule  of  evidence,  or  of  law,  in  order  to  favour  them. 
The  onus  of  proof  of  liability  is  on  them,  and  they  must  satisfy 
it  just  as  fully  as  the  company  would  be  bound  to  do  if  suing  for 
calls  upon  its  stock. 

The  appellants  must  prove  that  McMahan  was  a shareholder 
of  the  company;  that  is  the  first  step  towards  recovery  from  his 
estate.  Have  they  done  so? 

Subscriptions  for  stock  in  this  company  were  taken  upon  a 
regular  form  of  application  for  shares.  A ^‘broker’’  was  em- 
ployed to  solicit  subscriptions,  and  was  paid  a large  commission 
on  all  subscriptions  procured  by  him. 

It  is  alleged  by  the  appellants  that  McMahan  subscribed  for, 
and  was  allotted,  50  shares  of  the  stock,  in  the  regular  and  usual 
manner;  but  there  is  no  direct  evidence  of  any  subscription  by 
him;  if  his  estate  be  held  liable,  it  can  be  only  on  circumstantial 
evidence.'  The  “broker’’  proved  that  he  solicited  McMahan, 
but  was  unable  to  say  that  he  ever  subscribed  for,  or  promised  to 
subscribe  for,  any  of  the  stock;  it  would  have  been  in  the  broker’s 
interests  to  have  proved  a subscription.  No  application,  or  other 
writing,  in  McMahan’s  name,  purporting  to  be  a subscription,  or 
request,  for,  or  agreement  to  take,  any  stock,  is  produced. 

The  circumstances  relied  upon  as  proving  that  he  was  a share- 
holder are:  (1)  the  existence  at  one  time  of  an  application  pur- 
porting to  have  been  McMahan’s;  (2)  the  sending  to  him  by  post 
of  notice  of  the  allotment  to  him  of  50  shares;  and  (3)  his  conduct 
at  a meeting  of  the  directors  of  the  company,  and  also  at  a meet- 
ing of  its  shareholders,  as  recorded  in  minutes  of  such  meetings. 

Much  reliance  was  placed  also  upon  entries  in  the  books  of 
the  company,  including  the  minute-books.  But  I am  unable  to 
perceive  how  the  books  of  the  company  can  be  considered  legal 
evidence  against  the  respondents — how  they  can  be  such  evidence 
any  more  than  entries  in  McMahan’s  books  would  be  evidence 
against  the  appellants:  I mean,  of  course,  in  such  a case  as  this. 
Entries  in  private  books  may,  of  course,  in  proper  instances  be 
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used  to  refresh  memories,  but  are  not,  in  themselves,  evidence, 
in  such  a case  as  this. 

The  Ontario  Companies  Act,  under  which,  I understand,  this 
company  was  incorporated,  provides  (2  Geo.  V.  ch.  31,  sec.  121) 
that  certain  books,  which  the  Act  declares  shall  be  kept,  shall  be 
primd  facie  evidence  in  any  action  or  proceeding  “against  the 
corporation  or  against  any  shareholder  or  member;’’  but  how  can 
McMahan  be  held  to  have  been  a shareholder  so  as  to  admit  such 
evidence  against  him  until  he  is  otherwise  proved  to  have  been  a 
shareholder?  The  books  are  evidence  against  the  company  and 
those  who  compose  the  company;  that  is  reasonable;  but  it  would 
be  most  unreasonable  to  use  the  books  of  the  company  against 
any  one  alleged  to  be  a member  of  it  until  such  membership  should 
be  proved. 

The  Winding-up  Act,  R.S.C.  1906,  ch.  144,  under  which, 
properly  or  improperly,  these  proceedings  are  being  taken,  pro- 
vides (sec.  144)  that,  “as  between  the  contributories  of  the 
company,”  its  books  shall  be  primd  facie  evidence;  but  this  matter 
is  not  one  between  contributories;  it  is,  as  I have  said,  substanti- 
ally one  between  a creditor  of  the  company  and  persons  proceeded 
against  as  shareholders  of  the  company;  the  contributories  take 
no  part  or  lot  in  it;  it  is  a roundabout  way  of  doing  that  which 
might  directly  be  done  under  the  creditor’s  writ  of  execution.  And 
I have  more  than  once  said  that  no  application  for  a winding-up 
order  would  ever  be  granted  by  me  when  sought  for  the  sole  pur- 
pose of  enforcing  a single  creditor’s  claims  in  a case  where  such 
claims  could  be  as  well  enforced  in  the  ordinary  method. 

Upon  the  evidence  adduced,  reasonable  men  might  find  that 
the  company  at  one  time  had  an  application  for  shares  purporting 
to  have  been  signed  by  McMahan  on  one  of  its  usual  forms;  so 
too  they  might  find  that  it  had  not.  But  there  is  no  evidence 
whatever  that  any  such  application  was  signed  by,  or  that  the 
signature  to  it  was  in  the  handwriting  of,  McMahan;  the  direct 
evidence,  even  of  him  most  likely  to  have  known  if  McMahan 
ever  signed  such  a paper,  points  to  the  contrary ; and  no  signature 
is  proved  merely  because  it  is  not  the  common  thing  to  commit 
forgery;  and  that  forgery  by  those  connected  with  the  compaii}" 
is  improbable,  although  admittedly  they  falsely  represented  in 
bold  print  upon  the  company’s  prospectus  that  McMahan  was 
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president  of  the  company,  and  thereby,  if  the  evidence  is  believed, 
induced  some  persons  to  take  stock  who  otherwise  would  not  have 
done  so. 

Reasonable  men  might  find  also,  upon  the  evidence,  that  notice 
of  the  allotment  of  50  shares  of  the  company’s  stock  to  McMahan 
had  been  posted,  addressed  to  him;  but  there  is  no  assertion  that 
it  was  registered;  and  so  it  was  not  good  notice  under  the  provi- 
sions of  the  Ontario  Companies  Act,  sec.  140,  even  if  McMahan 
were  a shareholder.  But,  even  if  it  could  be  found  that  McMahan 
received  the  notice,  it  would  afford  little,  if  any,  circumstantial 
evidence  that  he  was  a shareholder,  because  not  only  was  there 
no  evidence  of  actual  acquiescence  in  the  allotment,  but,  soon  after 
the  time  when  the  notice  is  said  to  have  been  sent,  McMahan  was 
active  and  strong  in  repudiation  of  any  connection  with  the  com- 
pany : it  may  possibly  have  been  such  a notice  that  gave  cause  for 
this  activity. 

The  great  weight  of  the  evidence  is  in  favour  of  his  having 
repudiated  the  setting  down  of  him  as  a shareholder  as  well  as  the 
setting  down  and  advertising  of  him  as  president  of  the  company. 
Indeed,  there  is  no  substantial  positive  evidence  to  the  contrary. 
The  somewhat  half-hearted  and  wholly  argumentative  evidence 
of  one  of  the  solicitors  before  mentioned,  looking  the  other  way, 
can  hardly  be  considered  as  in  any  sense  being  sufficient  to  throw 
discredit  on  the  positive  evidence  of  entire  repudiation,  given  by 
several  credible  witnesses,  including  the  Police  Magistrate  of 
London.  And,  as  any  entries  in  the  books  indicating  that  Me- » 
Mahan  was  a shareholder  were  not  made  by  that  solicitor,  but  were 
made  by  a stenographer  of  one  of  the  company’s  officers  em- 
ployed by  him  in  his  private  business,  this  witness  would  hardly 
be  justified  in  swearing  to  the  accuracy  of  such  entries,  nor  was 
the  manner  in  which  the  business  of  the  company  was  carried  on, 
or  its  books  kept,  likely  to  inspire  any  great  confidence  in  the 
entries.  It  may  be  sometimes  done,  but  it  cannot  be  said  to  be 
well  don(5,  when  the  minutes  of  a meeting  are  drawn  up  and 
entc'rcd  in  (ixtimded  manner  on  the  books  of  the  company,  before 
the  meeting  is  held,  and  there  is  likely  to  be  laxity  where  a com- 
pany has  no  office  or  officers,  but  its  books  are  kept  in  the  private 
office  by  private  employees  of  one  of  its  officers. 

No  one  should  l>e  found  guilty  upon  mere  circumstantial  evi- 
dence which  is  ([iiite  as  consistent  with  innocence;  nor  should  any 
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one  be  found  liable  to  pay  a debt  upon  evidence  which  is  purely 
circumstantial  and  quite  as  consistent  with  no  liability. 

The  learned  referee  seems  to  me  to  have  erred,  in  dealing  with 
this  question,  in  two  respects:  (1)  in  substantially  accepting  the 
entries  in  the  company’s  books  as  evidence,  in  themselves,  against 
the  respondents;  and  (2)  in  holding  McMahan  bound  by  the  words 
of  the  company’s  resolution  in  the  settlement  with  him  as  if  they 
were  his  own,  and  not  only  holding  him  so  bound,  but  also  bound 
by  such  conclusions  as  the  referee  thought  flowed  logically  from 
them.  Neither  man,  nor  the  law,  is  always  logical;  nor  are  any 
of  us  ever  too  safe  in  relying  altogether  upon  things  which  may 
seem  to  us  to  be  logical  conclusions;  and  in  this  case  we  must 
always  remember  that  we  have  to  deal  with  the  sayings  and  doings 
of  business  men  in  a business  transaction  in  which  the  niceties 
of  accurate  speaking  or  writing  are  not  the  strongest  points  of  their 
dealings.  The  referee  was  led  finally  to  his  conclusion  against 
the  respondents  on  the  short  ground  that  ^Hhe  man  who  paid 
a smaller  sum  in  full  of  his  subscription  must  have  been  a sub- 
scriber.” But,  in  the  next  sentence,  the  referee  declares  that 
McMahan  “certainly  repudiated  his  liability;”  and  there  is  no 
suggestion  that  he  repudiated  liability  on  any  ground  but  the 
one  that  he  was  not  a subscriber.  The  ground  upon  which  the 
referee  has  held  that  he  was  not  liable  does  not  seem  to  have 
occurred  to  any  one  until  it  was  raised  in  these  proceedings. 

As  I have  pointed  out,  the  words  of  the  resolution  relied  upon 
by  the  referee,  to  formulate  his  short  logic,  are  not  McMahan’s, 
but  are  those  of  the  company  seeking  to  fasten  upon  him  the  lia- 
bility which  he  “repudiated.”  Why  should  he  be  bound  by  these 
words,  not  to  mention  being  bound  by  all  logical  conclusions  that 
might  be  drawn  from  them?  Indeed,  why  should  even  those 
who  used  the  words,  in  such  a transaction,  among  hurried  business 
men,  whose  methods,  literary  and  otherwise,  are  more  commonl}" 
slipshod  than  elegantly  exact?  No  one  suggests  that  it  was  the 
case  of  merely  reducing  the  amount  of  a liability.  As  the  referee 
has  said,  it  was  the  case  of  a denial  of  any  liability  on  McMahan’s 
part;  whilst  it  was  an  assertion  on  the  comi)any’s  ])art,  half- 
heartedly it  may  have  been  in  the  face  of  a “repudiation”  hy  a 
man  of  such  a character  as  the  witnesses  indicate  that  MclMahan 
had,  and  in  the  face  of  the  plain  misuse  of  his  name  as  president 
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of  the  company,  of  liability  on  his  part.  What,  therefore, 
was  effected  was  at  most  a compromise;  it  was  in  no  sense,  sub- 
stantially,^ an  acknowledgment  of  the  company’s  claim  and  a 
payment  of  a smaller  sum  instead  of  a large  admitted  liability. 

McMahan’s  statement  was,  according  to  the  witnesses,  that 
he  was  not  liable,  but  that,  to  help  those  who  asserted  that  they 
had  been  misled  by  the  unauthorised  use  of  his  name,  he  would 
contribute  towards  the  fund  that  was  being  raised  with  a view  to 
satisfying  every  one.  Why  should  not  the  company  be  as  much 
bound  by  his  words,  and  by  all  logical  deductions  from  them,  as 
he  by  theirs? 

But,  even  if  I were  so  unreasonable  as  to  be  unwilling  to 
accept  anything  but  a literal  interpretation  of  the  resolution  of  the 
company  as  absolutely  binding  upon  McMahan,  was  the  referee 
justified  in  thinking  that  they  must  mean  a payment  in  respect 
of  the  subscription  for  50  shares  made  before  the  meeting? 
Assuredly  he  was  not.  McMahan,  according  to  the  referee,  repudi- 
ated any  such  liability;  and,  according  to  the  great  weight  of  the 
evidence,  denied  that  he  was  either  shareholder  or  president  of 
the  company.  The  compromise  made  provided,  in  effect,  that 
he  should  subscribe  for  10  shares  of  the  stock  of  the  company, 
which  he  should  pay  for  at  the  nominal  value  of  $25  each,  and  that 
he  should  pay  an  additional  $70;  both  of  which  he  did.  In  these 
circumstances,  why  should  the  words  “his  subscription”  be  at- 
tributed to  the  “subscription”  he  “repudiated,”  and  not  to  the 
one  he  then  made  for  the  10  shares?  I am  quite  unable  to  find 
any  substantial  reason  why  they  should  not  be  read  as  applicable 
to  the  only  subscription  McMahan  is  proved  to  have  made;  and 
the  context  strengthens  that  view:  “in  full  for  his  subscription 
$250  which  is  to  be  issued  in  International  stock.”  I quote  from 
the  referee’s  reasons,  as  I am  dealing  with  his  logic:  the  original 
resolution  contains  the  word  “of”  before  the  word  “which;” 
the  word  “of”  having  reference  to  the  larger  sum  of  $320  which 
McMahan  was  to  pay  in  all,  and  which  is  also  mentioned  in  the 
resolution.  Interpreted  literally,  my  notion  is  that  the  words 
“his  subscription”  have  reference  to  the  10-share  subscription 
made  at  the  time;  in  the  first  place,  it  is  “his  subscription  $250,” 
and  that  is  just  10  shares;  and,  in  the  second  place,  it  is  the 
“subscription”  “which  is  to  be  issued  in  International  stock;” 
not  50  shares  but  10  shares. 
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I can  but  think  that  the  referee  erred  in  this  respect. 

It  is  said  that  it  is  exceedingly  improbable  that  McMahan 
would  pay  S320  if  he  did  not  owe  anything:  that  shrewd  business 
men  are  not  so  Quixotic.  But  the  very  respectable  and  credible 
witnesses  to  whom  I have  already  referred  said  that  if  you  knew 
McMahan  you  would  know  that  it  was  the  very  thing  he  was 
likely  to  do  because  of  those  who  asserted  that  they  became  share- 
holders entirely  upon  their  faith  in  him,  his  name  appearing  as 
president  of  the  company;  and  that  even  though  he  was  entirely 
blameless  for  the  misuse  of  his  name  in  connection  with  that  office. 
But,  even  if  a gift  of  $320  under  the  circumstances  might,  from  a 
purely  business  point  of  view,  be  called  a ^‘mad  act,”  this  case 
seems  to  me  to  have  been  one  in  which  there  may  have  been  some 
method  in  the  madness.  McMahan  was  charged  with  being  a 
shareholder,  some  of  the  books  of  the  company  gave  colour  to  the 
assertion;  his  name  had  prominently  appeared  as  president  in  the 
‘‘artistic”  prospectus  issued  by  the  company.  He  knew  that  he 
was  neither  president  nor  shareholder;  but  he  knew  that  those 
who  did  not  hesitate  to  proclaim  him  such,  and  to  obtain  sub- 
scriptions on  the  faith  of  his  connection  with  the  company,  might 
not  hesitate  to  try  to  fasten  upon  him  a subscription  for  stock 
which  he  had  never  made;  and  so  in  getting  10  paid-up  shares, 
and  in  effecting  a settlement  for  those  who  asserted  that  they  had 
been  duped  by  his  name,  as  well  as  for  himself,  even  though  of  an 
unjust  claim,  the  payment  of  $320,  as  against  even  a possibility  of  an 
unjust  exaction  of  $2,500,  sooner  or  later,  may  not  have  been 
altogether  the  act  of  an  eccentric  person;  nor  indeed  an  entirely 
impossible  thing  in  any  one,  however  “canny”  he  might  be. 
And  it  must  not  be  forgotten  that  McMahan  could  not  have  been 
falsely  put  down  as  president  without  being  first  falsely  put  down 
as  a shareholder,  if  in  truth  he  were  not  a shareholder.  He  could 
not  hold  the  office  unless  he  was  a shareholder.  He  had  been 
solicited  to  take  stock,  and  apparently  had  not  absolutely  refused, 
so  it  is  not  unlikely  that  faith  in  what  the  broker  might  accomplish 
accounts  for  unwarranted  entries  and  acts,  for  a mistaken  antici- 
pation, as  to  both  taking  stock  and  office;  but  that  faith  was  dis- 
appointed, and  then  it  was  difficult  to  undo  that  which  had  been 
done. 

If  McMahan  had  lived  long  enough  to  be  a witness  in  his  own 
behalf,  and  had,  before  his  death,  as  such  a witness,  denied  ever 
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subscribing  for,  or  accepting,  the  shares  in  question,  could  any 
judicial  officer  have  hesitated,  for  a moment,  in  holding  that  his 
estate  is  not  liable?  If  he  should  be  found  to  have  been  liable, 
I could  not  but  think  that  death  had  won  the  appellants’  case. 
The  observations  of  one  of  the  Lords  Justices  in  the  case  of  Hill 
V.  Wilson  (1873),  L.R.  8 Ch.  888 — though  doubtless  gding  too 
far — as  well  as  the  case  itself,  are  of  assistance  in  dealing  with  any 
case  in  which  death  has  disabled  a person  from  testifying  in  his 
own  behalf. 

On  this  first  question  involved  in  this  appeal,  I can  come  to 
no  other  conclusion  than  that  the  appellants  have  not  satisfied 
the  onus  of  proof  upon  them,  that  McMahan  was  a subscriber  for 
the  50  shares. 

And,  treating  the  entries  in  the  books  of  the  company  as  legal 
evidence  against  the  respondents,  I would  also  unhesitatingly 
reach  the  same  conclusion.  The  primd  facie  evidence  which  they 
would  afford  would  be  fully  met  by  the  testimony  I have  men- 
tioned and  the  probabilities  of  the  case.  A Court  of  Appeal  found 
no  difficulty  in  finding  in  Captain  Arnot’s  case — In  re  Barangah 
Oil  Refining  Co.,  Arnot's  Case  (1887),  36  Ch.  D.  702 — that  the 
primd  facie  case  made  by  the  books,  with  some  parol  evidence 
in  support  of  them  added,  was  fully  answered  by  the  testimony  of 
Captain  Arnot  and  another  witness.  In  that  case  the  books  were 
primd  facie  evidence  because  the  matter  was  one  “as  between 
contributories  of  the  company.”  This  case  seems  to  me  to  be  a 
stronger  one,  in  favour  of  the  respondents,  upon  the  whole  evi- 
dence, than  that  case  was  in  favour  of  Arnot. 

It  is  true  that  it  would  appear  from  the  evidence  that  much 
less  was  said  by  McMahan  against  setting  him  down  as  a share- 
holder than  against  setting  him  out  as  president;  but  that  was 
only  natural;  one  would  not  expect  anything  else.  The  gravest 
feature  of  the  case  was  in  the  complaint  of  subscribers  that  Mc- 
Mahan’s narnii  lured  them  into  the  company  to  their  loss.  Atten- 
tion would  ])e  centred  upon  that.  McMahan  could  take  care  of 
hirnsiilf  against  any  claim  upon  the  stock  entered  in  his  name; 
it  was  enough  for  him  to  know  that  lie  had  not  subscribed.  But 
nothing  but  denunciation  would  do  for  the  acts  over  which  he 
liad  no  control.  ICxcept  by  denunciation,  or  other  notice  of  the 
wrong  done  by  the  company  in  naming  him  as  its  president 
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falsely,  that  wrong  might  not  be  stopped,  and  certainly  he  could 
not  justify  otherwise  himself  in  the  eyes  of  those  who  had  been 
misled.  I have  no  doubt  this  wrong  was  denounced  much  more 
than  the  other;  nor  can  there  be  any  doubt  that,  if  denounced 
equally,  it  would  be  much  more  likely  than  the  other  to  be  borne 
in  mind:  it  was  not  a thing  that  affected  him  and  the  company 
only,  the  duped  and  all  others  present  might  well  be  engrossed  in 
the  wrong  done  to  them,  to  the  exclusion  altogether  of  the  wrong 
done  directly  to  McMahan  alone  in  putting  him  down  as  a 
shareholder  liable  to  the  company  for  $2,500;  and  so  it  is  not  at 
all  a surprising  thing  that  less  is  said  in  the  testimony  about 
repudiation  of  shares  than  about  repudiation  of  the  presidency. 

I do  not  stop  to  consider  whether  I should  or  should  not  agree 
with  the  referee  on  the  ground  upon  which  he  held  that  the 
respondents  are  not  liable,  because  it  does  not  seem  to  me  to  be 
needful  to  go  as  far  as  he  went,  in  this  respect,  in  order  to  defeat 
the  appellants’  claim,  if  subscription  for  the  shares  had  been 
proved. 

There  was  a real  contest,  waged  in  good  faith,  between  the 
company  and  McMahan,  as  to  whether  he  was  liable  or  not  as  a 
holder  of  50  shares  of  the  company.  At  a meeting  of  the  company, 
called  for  the  purpose  of  considering  all  such  matters,  a com- 
promise, made  in  good  faith  on  both  sides,  was  reached,  and  a 
settlement  effected,  which  had  been,  entirely,  carried  out  years 
before  the  winding-up  order  in  this  matter  was  made.  Assuredly 
such  a settlement  is  valid,  and  cannot  now  be  ripped  up  by  a 
creditor  of  the  company  or  by  any  one  else.  In  Lord  Belhaven^s 
Case  (1865),  3 DeG.  J.  & S.  41,  and  in  Dixon  v.  Evans  (1872), 
L.R.  5 H.L.  606,  persons  who  were  admittedly  shareholders  were 
relieved  under  a compromise:  in  such  a case  as  this,  necessaril}", 
there  must  be  power  to  compromise,  or  otherwise  release,  a claim 
such  as  this, for, if  not,  relief  would  be  obtained  in  an  action,whether 
brought  by  the  company  or  the  alleged  shareholders;  and  the 
law  could  hardly  compel  a company  to  litigate  even  a claim  in 
which  it  was  obvious  that  it  must  fail.  There  is  no  question  of 
reducing  the  capital  stock  of  the  company;  the  stock  remains; 
there  was  no  subscription  for  it  beyond  the  10  shares.  • 

The  appeal  must  be  dismissed  with  costs. 
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[FALCONBRIDGE,  C.J.K.B.] 

McDonald  v.  Lancaster  Separate  School  Trustees. 

Separate  Schools — Trustees  of  Rural  Section — Engagement  of  Unqualified 
Teacher — Unauthorized  Teaching  of  French — Action  hy  Ratepayer  for 
Injunction — Jurisdiction — Separate  Schools  Act,  sec.  80 — Minister  of 
Education — Domestic  Forum — Regulations  of  Department  of  Educa- 
tion— Course  of  Study  where  French  Language  “Prevails” — Miscon- 
duct of  Trustees — Parties — Costs. 

In  an  action  by  a ratepayer  of  a Roman  Catholic  separate  school  section 
against  the  trustees  of  the  section  and  a teacher  engaged  by  them,  ^ re- 
strain the  trustees  from  continuing  to  employ  the  teacher: — 

Held,  (1)  that  the  engagement  of  the  teacher  was  illegal,  because  she  had 
not  the  necessary  qualification,  and  such  qualification  as  she  had,  had  not 
been  validated  by  the  Minister  or  Department  of  Education. 

( 2 ) That  the  use  and  teaching  of  the  French  language  in  the  school  section 
as  carried  on  by  the  defendants  were  unauthorized 

(3)  That  sec.  80  of  the  Separate  Schools  Act,  3 & 4 Geo.  V.  ch.  71,  was 
not  applicable  to  this  case,  and  did  not  create  a domestic  forum  for  the 
disposal  of  it. 

(4)  Semhle,  that  the  word  “prevail,”  in  a regulation  of  the  Education  De- 
partment prescribing  the  course  of  study  in  a school  section  “where 
the  French  or  the  German  language  prevails,”  means  “gain  the  mas- 
tery” or  “predominate.” 

(5)  Held,  that  the  conduct  of  the  defendants,  in  disregarding  and  defy- 
ing the  rulings  and  remonstrances  of  the  Department  and  its  officers, 
was  recalcitrant  and  recusant. 

(6)  That  the  teacher  was  a necessary  or  proper  party  to  the  action. 

(7)  That  there  should  be  a judgment  for  the  plaintiff  enjoining  all  the  de- 
fendants as  prayed,  and  for  the  recovery  of  nominal  damages  and  full 
costs  against  the  defendants  the  trustees  personally. 


Action  by  Donald  D.  McDonald,  suing  on  behalf  of  himself 
as  well  as  all  other  ratepayers  of  Roman  Catholic  Separate 
School  Section  14  in  the  Township  of  Lancaster,  against  the 
Board  of  Trustees  of  that  school  section,  and  Mederic  Poirier, 
Emerie  Ouimet,  and  John  Menard,  trustees,  and  Leontine  Senecal, 
for  an  injunction  restraining  the  defendants  the  trustees  from 
continuing  to  employ  the  defendant  Leontine  Senecal  as  a teacher 
in  the  Roman  Catholic  separate  school  in  section  14,  and  to  re- 
strain them  from  employing  or  using  the  rates  for  the  payment  of 
the  defendant  Senecal  as  a teacher  or  for  the  maintenance  of  the 
school-house  in  that  section  until  a properly  qualified  teacher 
should  be  engaged  and  in  charge  thereof,  and  restraining  the  de- 
fendant Senecal  from  teaching  in  the  school,  and  restraining  the 
defendants  from  using  or  allowing  the  use  of  French  as  the  lan- 
guage of  instruction  or  communication  in  the  school;  and  for  dam- 
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ages  against  the  defendants  the  trustees  for  not  employing  a 
properly  qualified  teacher  and  otherwise  illegally  conducting  the 
school;  and  for  further  and  other  relief. 

April  14.  The  action  was  tried  before  Falconbridge,  C.J. 
K.B.,  without  a jury,  at  Cornwall. 

J.  A.  Chisholm  and  F.  T.  Costello,  for  the’plaintiff. 

J.  A.  Macintosh  and  D.  Danis,  for  the  defendants. 

The  facts,  briefly  stated,  were  as  follows: — 

School  section  14  was  originally  settled  by  people  of  Highland- 
Scottish  origin,  but  gradually  French-Canadians  from  Western 
Quebec  came  into  the  section,  until  the  people  of  French-Canadian 
descent  outnumbered  those  of  English-speaking  extraction,  and 
the  children  of  French-Canadian  extraction  materially  out- 
numbered those  of  English-speaking  descent.  At  the  school 
elections  the  French-Canadians  secured  a majority  of  the  trustees. 
The  French-Canadians  were  willing  to  allo^  an  English-speaking 
trustee  on  the  board,  but  the  latter  refused  this,  and  the  French- 
Canadians  accordingly  elected  one  of  themselves  as  a third 
trustee. 

The  former  secretary-treasurer,  who  was  of  .^Scottish  extrac- 
tion, declined  to  act,  and  the  French  trustees  accordingly  elected 
Mr.  Lefebvre,  a merchant  at  Green  Valley,  as  secretary-treasurer. 
The  trustees  proceeded  to  engage  as  a teacher  a Mile.  Huot. 
Objections  were  made  as  to  her  qualifications  by  the  English- 
speaking  ratepayers  to  J.  E.  Jones,  Separate  School  Inspector, 
of  Ottawa,  and  on  the  21st  January  Mr.  Jones  called  a meeting 
of  the  trustees,  as  a result  of  which  Mile.  Huot  was  discharged 
as  not  being  qualified  under  the  regulations. 

Mr.  Jones  thereupon  instructed  the  trustees  as  to  how  and 
where  they  should  advertise  for  a teacher,  directing  that  they 
should  advertise  for  a second-class  teacher,  and,  if  a second-class 
teacher  was  not  available,  for  a third-class  teacher.  He  sug- 
gested that  they  should  advertise  also  for  “one  who  can  teach 
French  preferred.’’  The  trustees,  however,  advertised  for  a 
teacher  who  could  teach  both  languages.  Mile.  Senecal,  of  Buck- 
ingham, who  had  seen  the  advertisement  in  “Le  Temps,”  got 
into  communication  with  the  board,  and  on  the  28th  January 
she  called  on  Mr.  Jones  in  Ottawa  and  produced  her  certificate. 
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This  certificate  was  what  is  known  as  an  English-French  certifi- 
cate, authorizing  her  to  teach  in  English-French  schools,  provided 
the  same  were  validated  by  the  Department  of  Education.  Mr. 
Jones  wrote  the  trustees  on  the  31st  January,  pointing  out  that 
their  advertisements  were  not  as  he  had  directed,  and  that  they 
would  have  to  advertise  over  again.  This  letter  was  received  by 
the  trustees  on  the  3rd  or  4th  February. 

Mile.  Senecal  appeared  in  the  section  on  the  5th  February, 
and  the  trustees  engaged  her,  notwithstanding  the  letter  from  the 
Inspector.  She  opened  the  school  immediately,  and  under  the 
direction  of  the  trustees,  and,  as  she  alleged,  with  the  verbal 
permission  of  the  Inspector,  proceeded  to  conduct  the  school  and 
to  teach  French  to  all  the  classes  for  one  hour  per  day.  Further 
protests  were  made  by  the  English-speaking  ratepayers  to  the 
Inspector,  with  the  result  that  Mr.  Jones,  on  the  18th  February, 
sent  the  trustees  a letter  from  the  Department  of  Education, 
dated  the  17th  February,  in  which  Mr.  Jones  was  instructed  to 
“warn  the  trustees  that,  whether  they  secured  a teacher  with  a 
knowledge  of  French  or  not,  there  was  no  legal  method  by  which 
French  could  be  admitted  as  a subject  of  study  in  that  school.^’ 
Mile.  Senecal  was  still  employed  as  teacher,  and  still  gave  instruc- 
tions to  the  classes  for  one  hour  per  day  in  French. 

At  the  trial  all  the  correspondence  between  the  parties  was 
presented,  and  evidence  was  given  as  to  whether  or  not  the 
English  or  the  French  language  prevailed  in  the  section.  The  wit- 
nesses of  English-speaking  descent  testified  that  English  prevailed, 
while  the  opposing  witnesses  testified  to  the  contrary. 

The  defendants  the  trustees  contended  that  in  all  they  had 
done  they  had  acted  in  good  faith. 

The  defendants  also  raised  the  point  that  the  Courts  have  no 
jurisdiction  to  dispose  of  matters  of  this  kind,  and  that  under 
the  Separate  Schools  Act  and  the  Act  relating  to  the  Department 
of  Education  the  Minister  of  Education  is  the  proper  tribunal 
to  deal  with  and  settle  disputes  of  this  character. 


May  8.  Falconbridge,  C.J.K.B.: — At  the  close  of  the  ar- 
gument I am  reported  to  have  said:  “I  am  going  to  reserve 

judgment  in  this  case  for  the  purpose  of  looking  into  the  legal 
objections  that  have  been  .raised,  particularly  into  the  question 
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of  jurisdiction.  If  I were  to  dispose  of  the  case  to-day,  I would 
hold,  first,  that  the  engagement  of  Miss  Senecal  was  quite  ilbgal; 
she  had  not  the  necessary  qualification,  and  what  qualification 
she  had,  had  not  been  validated  by  the  Minister  or  the  Depart- 
ment. I should  hold,  in  the  second  place,  without  any  hesitation, 
that  the  use  and  teaching  of  the  French  language  in  that  section, 
as  at  present  carried  on,  are  also  unauthorized;  but  I shall  reserve 
the  whole  case  for  the  purpose  of  considering  the  legal  matters 
which  have  been  raised,  particularly  with  reference  to  the  ques- 
tion of  costs,  with  which,  of  course,  the  good  faith  or  want  of  good 
faith  of  the  trustees  has  much  to  do.’’ 

The  above  is  practically  a judgment  on  the  merits.  I have 
now  examined  the  legal  points  most  ingeniously  presented  by 
Mr.  Macintosh. 

1.  I am  clearly  of  opinion  that  sec.  80  * of  the  Separate  Schools 
Act,  3 & 4 Geo.  V.  ch.  71,  is  not  applicable  to  this  case,  and  there- 
fore does  not  create  a domestic  forum  for  the  disposal  of  it. 

2.  I am  further  of  the  opinion  that  this  action  is  properly 
constituted,  and  that  there  is  no  necessity  for  either  the  Attorney- 
General  or  the  Minister  of  Education  being  made  a party. 

3.  Having  regard  to  the  course  taken  by  the  defendants,  it 
does  not  seem  to  be  necessary  to  pronounce  on  the  meaning  of  the 
word  prevail — whether  it  means  gain  the  mastery,  predominate, 
or  whether  it  means  only  exist  or  be  current.  Probably  it  is  the 
former.  (The  word  occurs  in  sec.  15  of  the  ‘^Regulations  and 
Course  of  Study  of  the  Public  Schools  of  the  Province  of  Ontario, 
Amended  and  Consolidated,  1911.”  Section  15,  is  as  follows: 
“In  school  sections  where  the  French  or  the  German  language 
'prevails,  the  trustees  may,  in  addition  to  the  course  of  study  pre- 
scribed for  public  schools,  require  instruction  to  be  given  in 
Reading,  Grammar,  and  Composition  to  such  pupils  as  are  di- 
rected by  their  parents  or  guardians  to  study  either  of  those 
languages,  and  in  all  such  cases  the  authorized  text-books  in 

*80.  In  the  event  of  a disagreement  between  a board  and  the  inspector 
of  public  schools,  or  any  municipal  authority,  or  of  a complaint  against  the 
election  of  a rural  school  trustee,  or  against  the  establishment  of  a school 
in  close  proximity  to  an  existing  school,  or  any  other  proceeding  of  a rural 
school  meeting,  signed  by  five  supporters  of  the  school  concerned,  or  of  such 
existing  school,  the  matter  in  difference  shall  be  determined  by  the  Minis- 
ter of  Education,  subject  to  an  appeal  to  the  Lieutenant-Governor  in  Coun- 
cil, whose  decision  shall  be  final. 
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French  or  German  shall  be  used.  But  nothing  herein  con- 
tained shall  be  construed  to  mean  that  any  of  the  text-books 
prescribed  for  Public  Schools  shall  be  set  aside  because  of  the  use 
of  authorized  text-books  in  French  or  German.’’) 

The  conduct  of  the  defendants,  in  disregarding  and  defying 
the  rulings  and  remonstrances  of  the  Department  and  its  officers, 
can  be  described  only  as  recalcitrant  and  recusant.  If  they  are, 
as  they  claim  and  as  they  seem  to  be,  ignorant  men,  they  ought 
to  have  sought  competent  legal  advice;  and,  having  failed  so  to  do, 
they  cannot  claim  to  have  acted  in  good  faith. 

The  rulings  of  the  Department  appear  to  me  to  have  been  en- 
tirely according  to  law.  This  finding  is,  of  course,  involved  in 
my  pronouncement  at  the  close  of  the  case. 

I think  that  the  teacher  Leontine  Senecal  was  a necessary  or 
at  least  a proper  party  to  the  action. 

The  injunction  will  go  as  prayed  against  all  the  defendants, 
with  $5  damages  and  costs  of  suit  personally  against  the  defen- 
dants other  than  Mile.  Senecal. 


[APPELLATE  DIVISION.] 

Volcanic  Oil  and  Gas  Co.  v.  Chaplin. 

Water  and  Watercourses — Crown  Grant  of  Land  Bounded  by  Highway  Running 
near  Bank  of  Lake — Encroachment  of  Water  upon  Highway  and  Land 
beyond — Right  of  Grantee  to  Land  Covered  by  Water — Lease  by  Crown — 
Trespass — Evidence — Riparian  Owners — Appeal — Questions  of  Fact. 

The  judgments  of  Falconbridge,  C.J.K.B.,  27  O.L.R.  34,  and  of  a Divi- 
sional Court  of  the  High  Court  of  Justice,  27  O.L.R.  484,  reversed  upon 
the  facts. 

Appeal  by  the  defendants  from  the  order  of  a Divisional  Court 
of  the  High  Court  of  Justice,  27  O.L.R.  484,  affirming  the  judg- 
ment of  Falconbridge,  C.J.K.B.,  27  O.L.R.  34. 

September  24,  25,  and  26,  1913.  The  appeal  was  heard  by 
Meredith,  C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

James  Bicknell,  K.C.,  J.  W.  Bain,  K.C.,  and  Christopher  C. 
Robinson,  for  the  appellants. 

G.  F.  Shepley,  K.C.,  and  J.  G.  Kerr,  for  the  plaintiffs,  the 
respondents. 
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May  12,  1914.  The  Court  gave  judgment  allowing  the 
appeal  and  dismissing  the  action  with  costs. 

Magee,  J.A.,  wrote  an  elaborate  opinion  in  which  he  exam- 
ined the  evidence  in  detail.  His  conclusions  are  expressed  as 
follows : — 

In  my  view,  the  plaintiffs  have  not  proved  either  that  the 
defendants’  works  are  north  of  the  site  of  the  old  Talbot  road, 
or  that  the  waters  of  the  lake  have  reached  so  far;  and  hence 
they  are  not  riparian  proprietors. 

They  do  not  shew  any  inconvenience  or  injury  from  the 
defendants’  works  beyond  others  of  the  public,  and  hence  have 
established  no  right  to  relief. 

As  a consequence,  it  is  unnecessary  to  express  any  opinion 
as  to  the  very  interesting  questions  of  law  so  fully  discussed  here 
and  in  the  Courts  below. 

The  appeal  should,  in  my  opinion,  be  allowed,  and  the  action 
dismissed,  with  costs  of  the  action  and  of  the  appeal  to  the 
Divisional  Court  and  of  this  appeal  to  the  defendants. 

Meredith,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 


Hodgins,  J.A.,  also  concurred,  for  reasons  briefly  stated  in 
writing. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 

McNiVEN  V.  PiGOTT. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Possession  Given  and 
Part  of  Purchase-money  Paid — Objection  to  Title — Action  for  Rescis- 
sion and  Return  of  Money — Previous  Order  under  Vendors  and  Pur- 
chasers Act — Scope  of — Formal  Order  not  Issued — Res  Judicata — Re- 
moval of  Objection  after  Action  Brought — Judgment — Interest — Costs. 

On  the  12th  March,  1913,  the  plaintiffs  entered  into  an  agreement  with 
the  defendant  for  the  purchase  of  land  from  the  defendant  for  $32,000. 
The  plaintiffs  were  to  have  possession  at  once;  and  they  bought  in  order 
to  resell,  as  the  defendant  knew.  The  deposit  was  $2,000,  payable  on 
the  date  of  the  agreement,  and  a further  cash  payment  was  to  be  made 
on  the  3rd  April,  Good  title  was  to  be  made  within  fourteen  days,  in 
default  of  which  the  deposit  was  to  be  re])aid  and  the  agreement  was 
to  be  void,  at  the  plaintiffs’  option.  The  sale  was  to  be  closed  on  the 
16th  June,  1913;  the  property  was  to  be  free  from  incumbrances  on 
that  day ; and  time  was  to  be  of  the  essence  of  the  agreement.  After 
the  expiry  of  the  fourteen  days,  the  plaintiffs  retained  a solicitor,  who 
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on  the  15th  May,  1913,  certified  that  the  defendant  had  a good  title, 
after  being  satisfied  by  statutory  declarations  that  a certain  agreement 
between  the  defendant  and  B.  had  been  performed  and  was  not  a cloud 
upon  the  title.  The  plaintiffs  went  into  possession,  and  paid  part  of 
the  purchase-money.  Afterwards,  B.  asserted  that  his  agreement  was 
in  force  and  bound  the  lands;  and  the  plaintiffs  retained  new  solicitors, 
who  insisted  that  the  defendant  should  have  the  B.  agreement  removed. 
The  defendant  refused,  saying  that  the  plaintiffs  had  accepted  the  title; 
and  he  insisted  on  the  sale  being  carried  out.  The  16th  June  passed, 
and  nothing  was  done.  On  the  23rd  June,  the  plaintiffs  notified  the  de- 
fendant that  unless  a perfect  title  was  shewn  by  the  30th  June,  they 
would  ask  for  a rescission  of  the  agreement,  etc.  No  reply  was  sent; 
and  the  defendant  presented  a petition  to  the  Court  under  the  Vendors 
and  Purchasers  Act,  upon  which  it  was,  on  the  2nd  July,  1913,  de- 
clared that  the  title  was  doubtful  and  not  such  as  the  now  plaintiffs, 
the  respondents  to  the  petition,  were  bound  to  accept:  Re  Pigott  and 
Kern  (1913),  4 O.W.N.  1580.  The  order  pronounced  was  not  issued 
and  was  not  appealed  against.  This  action  was  begun  on  the  10th  July, 
1913,  the  plaintiffs  claiming  rescission  of  the  agreement,  repayment  of 
the  portion  of  the  purchase-money  paid,  interest,  and  damages.  Before 
the  trial,  it  was  decided,  in  an  action  brought  by  the  defendant  against 
B.,  that  the  B.  agreement  was  not  a cloud  upon  the  title:  Pigott  v.  Bell 
(1913),  5 O.W.N.  314;  and  at  the  trial  of  this  action  the  defendant,  by 
leave,  added  a defence  that  the  title  was  now  clear  by  reason  of  the 
judgment  in  Pigott  V.  Bell:  — 

Held,  that  the  plaintiffs,  had  they  asked  it,  would  have  been  entitled,  upon 
the  Vendors  and  Purchasers  Act  application,  to  an  order  for  the  re- 
turn of  their  money  with  interest  and  their  costs  of  investigating  the 
title;  the  result  of  the  application,  by  which  the  defendant  was  bound, 
was  a finding  that  he  had  not  a good  title  on  the  16th  June,  nor  on  the 
30th  June;  he  was  in  default  when  this  action  was  begun;  and  matters 
subsequent  to  the  breach  of  contract  could  not  cure  the  breach  existing 
when  the  action  was  begun;  Riddell,  J.,  dissenting. 

Held,  also,  that  the  order  made  upon  the  Vendors  and  Purchasers  Act  ap- 
plication was  effective,  although  not  passed  and  entered,  and,  having 
been  acted  upon,  or  the  parties  having  changed  their  position  in  conse- 
quence of  it,  could  not  be  recalled  or  modified;  and  the  plaintiffs  were 
entitled  to  judgment  for  the  return  of  the  money  paid,  with  interest, 
the  costs  of  investigating  the  title,  and  a reference  as  to  any  other  dam- 
ages incurred;  Riddell,  J.,  dissenting. 

Judgment  of  Falconbridge,  C.J.K.B.,  dismissing  the  action,  reversed. 

Held,  also,  that  the  defendant  should  pay  the  plaintiffs’  costs  of  the  action 
and  of  the  plaintiffs’  appeal  from  the  judgment  at  the  trial — the  defen- 
dant not  having  submitted  to  the  order  made  upon  the  application  under 
the  Act  nor  pleaded  that  this  action  was  unnecessary. 

Per  Hodgins,  J.A.  : — The  objection  that  the  plaintiffs  had  accepted  the 
title,  which  would  have  been  formidable  if  insisted  on,  was  abandoned 
when  the  defendant  submitted  to  the  Court  the  question  whether  he  had 
shewn  a good  title.  Taking  possession  was  no  waiver,  as  the  agreement 
provided  for  its  being  given  “at  once,”  which  might  well  be  before  the 
fourteen  days  expired. 

Semhle,  that  if  the  defendant  had  in  this  action  counterclaimed  for  specific 
performance,  the  result  might  have  been  different,  for  in  specific  per- 
formance the  title  may  be  made  good  pendente  lite. 

Review  of  the  authorities. 

Per  Riddeix,  J. : — The  defendant  offered  a good  title  in  law  before  the 
30th  June;  and  a mere  expression  of  opinion  by  a Judge  on  a vendor  and 
purchaser  application,  which  the  successful  parties  did  not  think  it 
worth  while  to  follow  up  by  taking  out  an  order,  did  not  make  the  title 
doubtful. 
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Action  for  the  rescission  of  an  agreement  for  the  purchase 
by  the  plaintiffs  from  the  defendant  and  the  sale  by  the  defen- 
dant to  the  plaintiffs  of  lands  in  the  city  of  Hamilton. 

December  19,  1913.  The  action  was  tried  before  Falcon- 
bridge,  C.J.  K.B.,  without  a jury,  at  Hamilton. 

W.  S.  MacBrayne  and  W.  M.  Brandon,  for  the  plaintiffs. 

E.  D.  Armour,  K.C.,  and  F.  Morison,  for  the  defendant. 

February  21.  Falconbridge,  C.J.  K.B.: — The  plaintiffs  paid 
$7,000  on  account  of  purchase-money,  went  into  possession, 
and  made  alterations  in  the  property,  removed  buildings,  gates 
and  fences,  and  cut  down,  or  at  least  cut  branches  off,  trees. 

It  is  true  that  the  agreement  provided  that  the  purchasers 
(plaintiffs)  should  have  possession  at  once;  but,  in  view  of  the 
fact  that  a firm  of  solicitors  on  the  15th  May,  then  acting  for 
both  parties,  certified  that  the  defendant  had  a good  title,  subject 
only  to  a certain  mortgage,  and  of  the  other  surrounding  circum- 
stances, it  seems  to  me  that  the  purchasers  are  not  in  a position 
to  ask  that  the  contract  be  rescinded. 

These  solicitors’  certificate  of  title  would  appear  to  be,  in 
view  of  my  brother  Middleton’s  judgment  in  Pigott  v.  Bell  (1913), 
5 O.W.N.  314,  quite  correct.  But  the  plaintiffs  retained  other 
solicitors,  and  an  objection  to  the  title  was  argued  before  me.  I 
thought  the  purchasers  might  be  exposed  to  a “reasonable  prob- 
ability of  litigation,”  and  so  the  title  was  classed  as  doubtful:  Re 
Pigott  and  Kern  (1913),  4 O.W.N.  1580. 

I am  informed  that  no  order  was  taken  out  on  this  judgment — 
and  it  is  contended  that  it  is  competent  for  me  now  to  hold,  in 
view  of  subsequent  events,  that  this  objection  is  not  a valid  one. 
In  Re  Consolidated  Gold  Dredging  and  Power  Co.  (1913),  5 O.W.N. 
346,  no  order  had  been  issued  on  a judgment  of  mine  in  Chambers; 
and,  it  being  represented  to  me  that  the  facts  had  not  been  quite 
correctly  placed  before  me,  the  matter  was  re-opened  and  again 
argued,  and  I dismissed  the  original  application. 

Be  that  as  it  may,  I am  of  the  opinion  that  the  plaintiffs  are 
not  now  in  a position  to  maintain  this  action;  and  it  must, 
therefore,  be  dismissed. 

It  is  doubtful  whether,  in  any  aspect  of  the  case,  proper 
notices  were  given  by  the  plaintiffs  to  rescind  or  put  an  end  to  the 
contract. 
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It  will  be  seen  from  the  above  narrative  of  events  that  the 
plaintiffs,  who  bought  for  speculative  purposes,  have  had  a pretty 
hard  time,  and  I make  no  order  as  to  costs. 


The  plaintiffs  appealed  from  the  judgment  of  Falconbridge, 
C.J.  KB. 


April  22.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee  and  Hodgins,  JJ.A.,  and  Riddell,  J. 

/.  F.  Hellmuth,  K.C.,  and  W.  S.  MacBrayne,  for  the  appellants, 
argued  that  the  evidence  shewed  that  it  was  a matter  of  the 
greatest  importance  that  the  contract  should  be  carried  out  within 
the  time  provided.  The  learned  trial  Judge  had  no  power 
to  prevent  the  issue  of  the  order  pronounced  by  him  in  Re  Pigott 
and  Kern,  4 O.W.N.  1580;  the  order  took  effect  from  the 
day  it  was  pronounced:  Port  Elgin  Public  School  Board  v.  Eby 
(1895),  17  P.R.  58;  Nott  v.  Riccard  (1856),  22  Beav.  307,  311. 
[Riddell,  J.,  thought  it  was  doubtful  whether  the  order  could 
now  be  issued.]  They  referred  to  Fry  on  Specific  Performance, 
4th  ed.,  p.  385,  para.  890  (“The  Court  will  not  compel  the 
purchaser  to  buy  a law-suit’’);  Edgerley  and  Hotrum  (1913), 
4 O.W.N.  1434;  Laycock  v.  Fowler  (1910),  15  W.L.R.  441,  a case 
very  close  to  the  case  at  bar.  [Riddell,  J.,  referred  to  Boyman  v. 
Gutch  (1831),  7 Bing.  379.]  Counsel  referred  to  Encyc.  of  Laws 
of  England,  vol.  14,  pp.  462,  463,  citing  Brewer  v.  Broadwood 
(1882),  22  Ch.D.  105,  and  other  cases  on  the  same  lines.  The 
merits  of  the  case  are  all  with  the  purchaser.  The  whole  matter 
has  got  into  a slough  through  the  “pig-headedness”  of  the  vendor. 
The  judgment  of  Middleton,  J.,  in  Pigott  v.  Bell,  5 O.W.N.  314, 
being  res  inter  alias  acta,  can  have  no  bearing  on  the  case  at  bar. 
The  giving  of  time  is  only  a waiver  to  the  extent  of  substituting 
the  extended  time  for  the  original  time:  Fry,  op.  cit.,  5th  ed.,  para. 
1126;  Devlin  v.  Radkey  (1910),  22  O.L.R.  399,  408. 

E.  D.  Armour,  K.C.,  for  the  defendant,  the  respondent,  argued 
that  no  proper  notices  were  given  by  the  plaintiffs  to  put  an  end 
to  the  contract.  It  is  of  course  true  that  a doubtful  title  cannot 
be  forced  upon  an  unwilling  purchaser,  but  this  was  never  a bad 
title.  The  contract  remained  a good  contract,  although  it  was 
for  a time  unenforceable.  Notice  should  have  been  given  us, 
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allowing  us  a reasonable  time  within  which  to  remove  the  ob- 
jection, and  the  time  of  one  week  given  was  unreasonably  short. 
The  purchaser  had  not  a right  to  rescind,  but  merely  a right  to 
fix  a time  within  which  the  vendor  must  complete:  King  v.  Wilson 
(1843),  6 Beav.  124,  126.  The  time-limit  must  be  a reasonable 
one:  Macbryde  v.  Weekes  (1856),  22  Beav.  533,  543;  Crawford  v. 
Toogood  (1879),  13  Ch.D.  153,  158.  Notice  was  sprung  upon  us, 
and  was  not  unequivocal  in  its  terms:  see  as  to  notice,  Reynolds 
V.  Nelson  (1821),  6 Madd.  18,  26.  The  agreement  had  expired, 
and  was  like  an  expired  lease:  see  Prideaux  on  Conveyancing, 
17th  ed.,  pp.  131,  132.  As  to  the  power  of  a Judge  to  change  his 
decision,  see  In  re  St,  Nazaire  Co.  (1879),  12  Ch.D.  88,  91,  where 
Jessel,  M.R.,  refers  to  Miller's  Case  (1876),  3 Ch.D.  661.  As 
the  contract,  was  still  subsisting,  we  had  a locus  poenitentice: 
Glasgow  v.  Glasgow  (1883),  in  note  to  Canadian  Land  and  Emi- 
gration Co.  V.  Municipality  of  Dysart  (1885),  9 O.R.  495,  at  p.  511. 
McNiven  was  not  a necessary  party  to  the  action  of  Pigott  v.  Bell, 
supra.  See  on  reasonable  notice,  Stickney  v.  Keeble  (1913),  57 
Sol.  J.  389. 

Hellmuth,  in  reply,  argued  that  the  position  of  the  parties 
was  quite  different  from  that  stated  by  counsel  for  the  respondent. 
There  was  no  ‘‘dallying  along’’  on  the  part  of  the  appellants. 
The  vendor  is  bound  by  his  election  in  the  proceeding  under 
the  Vendors  and  Purchasers  Act,  which  amounted  to  an  action 
for  specific  performance.  He  referred  to  Harwood  v.  Bland  (1842), 
Flanagan  & Kelly  540;  Harris  v.  Robinson  (1892),  21  S.C.R.  390, 
396,  398;  Davidson  v.  Taylor  (1890),  14  P.R.  78;  Moody  v.  Cana- 
dian Bank  of  Commerce  (1891),  14  P.R.  258. 

[Meredith,  C.J.O.,  referred  to  In  re  Scott  and  Alvarez's 
Contract,  [1895]  1 Ch.  596,  627,  628,  [1895]  2 Ch.  603.] 

May  12.  Hodgins,  J.A.: — The  crucial  point  in  this  case,  as 
it  seems  to  me,  is  the  view  to  be  taken  of  the  action  of  the  respon- 
dent in  presenting  his  petition  under  the  Vendors  and  Purchasers 
Act,  and  the  result  of  the  judgment  thereon. 

The  agreement  is  dated  the  12th  March,  1913,  and  provides 
for  the  sale,  for  $32,000,  of  lands  in  Hamilton,  the  appellants  being 
the  purchasers. 

They  were  to  have  possession  at  once,  “to  cut  down  trees,  re- 
move fences,  clear  off  all  obstacles  necessary  to  put  property  in 
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good  saleable  condition,  survey  and  open  up  street  through  the 
said  property,  sell  or  build  on  said  property,  also  it  is  agreed  that 
should  we  (the  appellants)  or  any  of  us  sell  any  of  the  vacant  land 
before  the  16th  day  of  June,  1913  (the  date  specified  for  closing), 
the  proceeds  of  same  shall  be  paid  to  M.  A.  Pigott  (the  respondent) 
to  be  applied  on  the  purchase-price.’^ 

It  is  evident  from  this  that  the  property  was  bought  to  be  re- 
sold, and  that  the  purchase  was,  in  that  view,  speculative,  to  the 
knowledge  of  both  parties. 

The  provision  as  to  title  is  as  follows:  ‘‘Title:  good  title  to  be 
made  within  fourteen  days,  and  in  default  deposit  to  be  repaid, 
and  this  offer  void  at  my  option”  (i.e.,  the  appellants’  option). 
“Registrar’s  abstract  to  be  delivered  by  you,  but  you  are  not  to 
be  called  upon  to  produce  or  deliver  any  title  deeds,  or  copies, 
except  those  in  your  possession  or  control.  . . . Property  to  be 
free  from  all  incumbrances,  taxes,  water  rates  and  local  improve- 
ment rates  to  closing  of  sale  June  16th,  1913.  Possession  to  be 
given  at  once.  Time  to  be  of  the  essence  of  this  contract.” 

The  deposit  was  $2,000,  payable  on  the  date  of  the  contract 
“and  a further  cash  payment  of  $4,000  on  the  3rd  day  of  April, 
1913,  and  the  balance  of  M.  A.  Pigott  equity  on  the  16th  day  of 
June,  1913,  without  interest.” 

The  fourteen  days  passed,  and  nothing  appears  to  have  taken 
place  with  regard  to  the  title  within  that  time.  Messrs.  O’Heir 
& Morison  were  retained  by  the  appellants  on  or  about  the  27th 
March,  1913,  just  after  the  expiry  of  the  fourteen  days.  The 
solicitors  were  aware  of  the  Bell  agreement  before  this  retainer, 
and  had  seen  Mr.  Bell  as  to  it,  and  had  determined  to  get  evidence 
that  it  had  been  performed,  in  which  case,  as  Mr.  O’Heir  put  it, 
“I  had  nothing  to  do  with  Mr.  Bell.” 

Mr.  O’Heir  then  got  declarations,  one  from  the  respondent, 
dated  the  1st  May,  1913,  and  one  from  the  City  Engineer  of  Hamil- 
ton, dated  the  12th  May,  1913,  after  which  he  wrote  the  appel- 
lants, on  the  15th  May,  that  he  had  examined  the  title  to  the  pro- 
perty, and  that  the  respondent  “has  a good  title  thereto  subject 
to  the  mortgage.  . . . Your  deed  of  course  has  not  yet  been  ob- 
tained, as  the  time  has  not  yet  arrived  when  the  purchase  is  to  be 
closed  according  to  contract.  You  will  require  to  arrange  with 
Mr.  Pigott  about  obtaining  possession,  as  we  do  not  know  what 
arrangement  has  been  made.” 
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Shortly  after  this,  the  appellants,  having  gone  into  possession, 
made  an  application  to  the  city  council  for  approval  of  a plan  in- 
consistent with  that  which  was  contemplated  by  the  Bell  arrange- 
ment, and  found  themselves  opposed  by  Bell,  who  then  claimed 
that  his  agreement  was  in  force  and  bound  the  lands  in  question. 

This  led  to  the  appellants  retaining  their  present  solicitors, 
who  at  once  insisted  on  the  removal  of  the  Bell  agreement  as  a 
cloud  on  the  respondent’s  title. 

The  correspondence  on  this  point  began  on  the  13th  June,  1913, 
by  the  appellants’  solicitors  requiring  a release  from  Mr.  Bell 
and  the  Bank  of  Hamilton,  so  that  the  matter  might  be  closed 
by  the  16th  June.  On  the  same  day,  the  respondent’s  solicitors, 
after  stating  that  the  objection  was  not  open  to  the  appellants, 
because  they,  as  the  latter’s  solicitors,  had  given  a written 
certificate  that  there  was  a good  title,  contended  that  the  agree- 
ment had  been  performed,  and  therefore  formed  no  cloud,  and 
added:  ‘Hn  any  event  the  sale  must  be  carried  out  promptly  on  the 
16th  instant,  otherwise  the  vendor  will  be  compelled  to  institute 
proceedings  for  specific  performance.  We  cannot  extend  the  time 
nor  waive  any  rights  which  the  vendor  has  under  the  contract.” 

On  the  16th  June,  the  appellants’  solicitors  reiterated  their  ob- 
jection, and  said:  ‘‘The  purchasers  are  prepared  to  complete  this 
agreement  at  once  upon  this  agreement  being  released,  but  we  do 
not  think  that  they  can  safely  do  so  until  some  arrangement  is 
made.” 

Thus,  on  the  16th  June,  the  date  for  closing,  and  that  on  which 
the  title  was  to  be  free  from  all  incumbrances,  the  parties  had 
arrived  at  a deadlock. 

The  respondent  took  no  steps  other  than  telephoning  for  a 
further  payment  on  the  19th,  and  the  appellants’  solicitors  re- 
plied, insisting  that  active  steps  should  be  taken  at  once  to  get 
rid  of  the  objection,  and  threatening  proceedings  leading  to  rescis- 
sion and  a return  of  the  purchase-money,  and  damages.  No  reply 
having  been  returned  to  this,  the  appellants’  solicitors  wrote  again 
on  the  23rd  June,  saying:  “We  must  now  notify  you  that  unless 
you  are  prepared  to  shew  a perfect  title  to  this  property  by  Mon- 
day the  30th  June  at  3 p.m.,  my  clients  will  ask  for  a rescission  of 
this  agreement,  the  return  of  the  purchase-money  with  interest, 
and  all  damages  which  they  have  sustained  by  reason  of  the  non- 
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completion  of  the  sale.  We  give  this  notice  for  the  purpose  of 
making  the  date  mentioned  the  outside  limit  for  carrying  out  the 
terms  of  this  agreement.” 

No  reply  was  sent,  as  the  respondent  took  proceedings  under 
the  Vendors  and  Purchasers  Act,  the  result  of  which  is  seen  in 
Re  Pigott  and  Kern,  4 O.W.N.  1580. 

The  petition  relates  this  objection,  and  the  refusal  of  the  appel- 
lants to  accept  the  declarations  obtained  by  Messrs.  O’Heir  & 
Morison,  on  the  1st  and  12th  May,  1913,  as  an  answer  thereto, 
and  the  notice  of  motion  asks  a declaration  that  the  objection  of 
the  purchaser  had  been  satisfactorily  answered,  that  the  Bell 
agreement  did  not  constitute  a valid  objection  or  cloud  upon  the 
title,  and  that  a good  title  had  been  shewn  in  accordance  with 
the  conditions  of  the  contract  of  sale. 

The  observations  which  I have  to  make  upon  the  above  facts 
are  these.  The  objection  that  the  appellants  had  accepted  the 
title  would  be  formidable  if  it  had  been  insisted  upon,  instead 
of  being  abandoned  by  submitting  to  the  Court  the  question  of 
whether  the  vendor  had  made  out  a good  title.  Taking  possession 
was  no  waiver,  as  the  contract  provided  for  its  being  given  ‘^at 
once,”  which  might  well  be  before  the  fourteen  days  expired: 
Stevens  v.  Guppy  (1826),  3 Russ.  171;  Upperton  v.  Nicholson 
(1871),  L.R.  6 Ch.  436;  Aldwell  v.  Aldwell  (1874),  6 P.R.  183; 
Rankin  v.  Sterling  (1902),  3 O.L.R.  646;  In  re  Gloag  & Miller’s 
Contract  (1883),  23  Ch.D.  320. 

The  time  limited  by  the  letter  of  the  23rd  June,  1913,  if  the 
respondent  had  been  proceeding  to  clear  up  the  title,  would  have 
been,  in  view  of  the  information  in  the  possession  of  the  appel- 
lants’ then  solicitors  (see  Mr.  MacBrayne’s  letter  and  his  affi- 
davit on  the  Vendors  and  Purchasers  Act  application),  too  short: 
Hetherington  v.  McCabe  (1910),  1 O.W.N.  802;  McMurray  v. 
Spicer  (1868),  L.R.  5 Eq.  527,  at  p.  543;  Crawford  v.  Toogood, 
13  Ch.D.  153;  Green  v.  Sevin  (1879),  13  Ch.D.  589;  Stickney  v. 
Keeble,  57  Sol.  J.  389.  It  must  have  been  obvious  that  a longer 
time  than  seven  days  would  be  necessary  if  a law-suit  were  to  be 
instituted.  Time  had  ceased  to  be  of  the  essence  of  the  contract 
so  far  as  to  prevent  the  appellants  cancelling  it  on  the  expiration 
of  the  fourteen  days,  as  it  may  cease,  even  where  the  property  is 
bought  for  speculative  purposes:  Harris  v.  Robinson,  21  S.C.R. 
390,  at  p.  398,  per  Strong,  J. 
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But  here  the  purchasers  had  insisted,  as  was  their  right,  on  a 
good  title  free  from  all  incumbrances  before  the  16th  June,  the 
date  of  closing.  They  had  not  waived  that  time,  nor  had  the 
vendor. 

Advantage  of  the  extension  proffered  in  the  letter  of  the 
23rd  June  was  not  taken  by  the  respondent. 

Where  the  vendor,  in  face  of  such  a notice,  instead  of  intimat- 
ing his  willingness  to  endeavour  to  comply  with  the  requisition, 
while  asserting  that  the  time  given  is  too  short,  takes  the  position 
that  he  will  not  clear  up  the  title  at  all,  thus  disabling  himself 
from  claiming  that  the  time  was  unreasonable,  and  declines  to 
take  advantage  of  the  offer  to  extend,  the  notice  may  be  treated 
as  a good  notice  to  rescind:  Nott  v.  Riccard,  22  Beav.  307,  311. 
But  it  is  not  necessary  to  deal  with  the  case  as  depending  on  the 
effect  of  that  letter.  Before  the  16th  June,  the  date  set  for  closing, 
both  parties  had  taken  up  their  positions,  and  there  was  no  waiver 
upon  either  side  of  that  time  and  the  necessity  for  a good  title  on 
the  one  hand  and  the  payment  of  the  money  on  the  other.  It  was 
quite  open  to  the  respondent  to  insist  that  the  appellants  had  in 
fact  accepted  the  title,  and  he  did  so  assert  before  the  16th  June. 
The  appellants,  on  the  other  hand,  ignored  that  assertion,  and  re- 
lied on  the  position  that  the  respondent  was  bound  to  give  a good 
title. 

“It  is  an  elementary  principle  that  if  a vendor  contracts  to 
sell  land  without  any  saving  condition  as  to  the  nature  of  the  title 
he  is  to  confer  upon  the  purchaser,  the  law  implies  that  it  is  in- 
cumbent on  him  to  make  out  a good  title  in  fee  simple:”  Arm- 
strong V.  Nason  (1895),  25  S.C.R.  263,  268.  It  was  when  the 
parties  were  in  that  position  that  the  respondent  applied  to  the 
Court  under  the  Vendors  and  Purchasers  Act  to  have  it  declared 
that  he  had  shewn  a good  title.  I view  the  effect  of  that  applica- 
tion from  a standpoint  different  from  that  of  the  judgment  below. 
It  is  not  correct  that  the  title  was  always  good,  as  counsel  argued. 
There  was  a period  when  that  could  not  be  asserted  as  a fact,  and 
that  period  was  the  time  elapsing  from  the  judgment  on  the 
Vendors  and  Purchasers  Act  application  until  the  trial  of  Pigott  v. 
Bell,  5 O.W.N.  314.*  The  judgment  of  the  2nd  July,  1913,  was  to 
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the  effect  that  a good  title  had  not  been  made.  The  respondent 
could  not  then  have  forced  the  appellants  to  take  it. 

I think  the  objection  taken  to  the  title  was,  if  unanswered,  one 
that  went  to  the  root  of  the  contract  and  was  quite  as  serious  as 
that  given  effect  to  in  re  Prickett  & Smith’s  Contract,  [1902] 
2 Ch.  258,  where  the  sale  was  admittedly  for  building  purposes; 
in  Cato  v.  Thompson  (1882),  9 Q.B.D.  616,  and  In  re  Cox  & Neve’s 
Contract,  [1891]  2 Ch.  109,  both  cases  of  restrictive  covenants;  and 
in  Gamble  v.  Gummerson  (1862),  9 Gr.  193,  a case  of  an  inchoate 
right  of  dower. 

The  respondent  here  was  insisting  that  the  Bell  contract  was 
spent  and  inoperative,  a matter  to  be  established  by  evidence, 
for  it  contained  in  itself  no  provision  making  it  come  to  an  end 
for  all  purposes  at  any  specific  time.  See  the  judgment  in  Pigott 
V.  Bell  {ante).  The  application  under  the  Vendors  and  Purchasers 
Act  purported  to  supply  such  evidence  as  might  be  properly  done 
in  such  a case. 

The  result  of  the  application  was,  that  the  appellants^  objection 
was  held  to  be  a good  one.  The  respondent,  therefore,  had  no 
good  title,  free  from  all  incumbrances,  on  the  16th  June,  nor  by 
the  30th  June,  and  he  had  taken  an  untenable  position.  His  so 
doing  was  a breach  of  his  duty  to  the  appellants,  and  put  him 
in  default:  In  re  Bayley-Worthington  &,  Cohen’s  Contract,  [1909]; 
1 Ch.  648. 

The  application  itself  exhausted,  as  is  said  in  Thompson  v. 
Wringer  (1881),  44  L.T.R.  507,  all  the  subjects  thought  necessary 
to  be  brought  to  the  attention  of  the  Judge,  and  disposed  of  every 
question  between  the  parties. 

It  is  not  open  to  the  objection  suggested  in  In  re  Wallis  & 
Bernard’s  Contract,  [1899]  2 Ch.  515,  that  the  general  question  of 
a good  title  should  be  left  for  an  action  for  specific  performance, 
a difficulty  shared  by  Mr.  Justice  Ferguson  (see  Re  Bingham  and 
Wrigglesworth  (1882),  5 O.R.  611),  who,  however,  followed  Thomp- 
son V.  Wringer  in  1883,  in  Re  Craig,  10  P.R.  33. 

The  principle  underlying  Thompson  v.  Wringer  {ante),  that, 
upon  such  applications,  when  the  question  raised  finally  disposes 
of  the  real  and  only  dispute  between  the  parties,  an  order  may  be 
made  which  otherwise  would  be  the  result  of  a Master’s  certificate 
that  a good  title  has  not  been  shewn,  has  been  adopted  in  very 
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many  cases  under  the  Act.  The  importance  of  this  is  shewn  by 
the  remark  of  Parker,  J.,  in  Halkett  v.  Earl  Dudley,  [1907]  1 Ch. 
590,  at  p.  593,  that  a general  reference  is  for  the  benefit  of  both 
parties,  and  the  vendor  has  up  to  the  date  of  the  certificate  to 
perfect  his  title. 

In  Turner  v.  Marriott  (1867),  L.E.  3 Eq.  744,  Malins,  V.-C., 
upon  a certificate  that  a good  title  had  not  been  made  out,  ordered 
a return  of  the  deposit  and  interest  and  gave  a lien  on  the  land 
for  these  and  the  costs  of  investigating  the  title.  This  is  said  by 
Parker,  J.,  vain  re  Bayley-Worthington  & Cohen’s  Contract,  [1909] 
1 Ch.  at  p.  655,  to  be  all  the  relief  which  could  be  obtained  on 
the  footing  that  the  vendors  could  not  by  reason  of  the  state  of 
their  title  fulfil  their  contract  at  all.’’ 

Exactly  the  same  remedy  has  been  applied  under  the  Vendors 
and  Purchasers  Act  in  England,  where  the  title  is  held  bad  or  too 
doubtful  to  be  forced  upon  a purchaser.  See  numerous  cases  be- 
ginning with  In  re  Yielding  and  W esthrook’ s Contract  (1886),  31 
Ch.D.  344,  down  to  In  re  Nisbet  & Potts’  Contract,  [1906]  1 Ch.  386, 
affirming  Farwell,  J.,  in  [1905]  1 Ch.  391.  In  1877,  in  In  re 
Burroughes  Lynn  and  Sexton,  5 Ch.D.  601,  the  Court  of  Appeal 
expressly  held  that  whatever  could  be  done  ‘‘upon  a reference  as 
to  title  under  a decree  where  the  contract  was  established”  could 
be  done  upon  a proceeding  under  the  Vendors  and  Purchasers  Act, 
and  that  what  the  Act  had  done  was  to  enable  the  parties  to  dis- 
pense with  the  form  of  a bill  or  answer,  and  at  once  put  themselves 
in  Chambers  in  exactly  the  same  position  in  which  they  would 
have  been,  and  with  all  the  rights  they  would  have  had,  under 
the  form  of  decree. 

la  In  re  Higgins  & Hitchman’s  Contract  (1882),  21  Ch.D.  95,  no 
order  for  rescission  was  made  upon  the  terms  stated  in  the  cases 
already  cited,  because  the  vendor  asserted  that  his  right  to 
rescind  under  the  contract,  on  returning  the  deposit  alone,  still 
existed.  But  in  In  re  Arhih  and  Class’s  Contract,  [1891]  1 Ch.  601, 
the  Court  of  Appeal  held  that  such  a right  did  not  exist 
where  a judicial  decision  had  intervened,  and  ordered  the  return 
of  the  deposit,  with  interest  and  the  costs  of  investigating  the  title. 

In  1886,  the  Court  of  Appeal  in  England,  in  In  re  Hargreaves  A 
Thompson’s  Contract,  32  Ch.D.  454,  while  declining  to  treat  an 
application  under  the  Vendors  and  Purchasers  Act  exactly  as  an 
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action  for  specific  performance  or  for  rescinding  the  contract,  de- 
cided that  the  Court  should  make  such  order  as  would  be  just  as 
the  natural  consequence  of  what  was  decided.  Consequently  the 
Court,  holding  that  the  vendor  had  not  made  a good  title  and  the 
purchaser  was  not  bound  to  complete,  gave  the  damages  naturally 
flowing  from  such  order,  namely,  the  return  of  the  deposit  with 
interest  and  the  costs  of  investigating  the  title,  but  not  extraordi- 
nary damages.  In  the  latter  case  Lindley,  L.J.,  speaks  of  the  Act 
as  intended  to  obtain  a decision  upon  some  isolated  point,  instead 
of  compelling  recourse  to  the  whole  machinery  of  a specific  per- 
formance action:  a view  shared  by  Kekewich,  J.,  in  In  re  Wallis 
& Bernard’s  Contract,  [1899]  2 Ch.  515,  and  by  Collins,  L.J.,  in  7n 
re  Hughes  & Ashley’s  Contract,  [1900]  2 Ch.  595.  It  should  be 
noted  that  in  the  earlier  case  {In  re  Burroughes  Lynn  and  Sexton, 
ante),  the  Court  of  Appeal  treat  the  application  as  similar  to  pro- 
ceedings upon  a reference  wheh  the  contract  is  established. 

There  are  other  matters  obviously  outside  the  scope  of  the 
Vendors  and  Purchasers  Act,  of  which  an  example  is  found  in 
In  re  Young  & Harston’s  Contract  (1885),  29  Ch.D.  691,  the  re- 
covery of  interest  erroneously  paid  by  the  purchaser;  but  the 
claim  for  damages  other  than  the  usual  damages  has  not  been 
treated  as  ousting  the  jurisdiction  to  make  such  order  as  is  the 
natural  consequence  of  the  decision  on  the  point  at  issue.  See 
In  re  Scott  cfe  Alvarez’s  Contract,  [1895]  1 Ch.  596,  at  pp.  627,  628; 
In  re  Wilson  & Steven’s  Contract,  [1894]  3 Ch.  546. 

These  views  coincide,  it  seems  to  me,  with  the  principle  al- 
ready alluded  to,  where  the  isolated  point  really  decides  the  whole 
controversy;  and  I can  find  nothing  which  really  militates  against 
it. 

Under  the  circumstances  of  this  case,  I think,  the  appellants, 
had  they  asked  it,  would  have  been  entitled  to  an  order  for  the 
return  of  their  deposit  with  interest  and  their  costs  of  investigating 
the  title. 

But  they  did  not  ask  for  this,  and,  instead,  bring  the  present 
action  for  rescission  and  return  of  their  deposit,  and  for  damages, 
including  those  described  in  In  re  Hargreaves  & Thompson’ s Con- 
tract {ante)  as  extraordinary  damages.  One  difference  between 
such  an  action  and  one  for  specific  performance  is  pointed  out  in 
In  re  National  Provincial  Bank  of  England  and  Marsh,  [1895] 
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1 Ch.  190,  and  In  re  Scott  & Alvarez’s  Contract,  [1895]  1 Ch.  596, 
[1895]  2 Ch.  603,  where  it  was  laid  down  that  in  an  action  at  law 
for  the  deposit  the  purchaser  would  be  bound  by  the  conditions 
of  the  contract  to  take  a limited  title,  while  in  an  action  for  specific 
performance  the  condition  could  not  be  enforced  if  the  title  were 
bad  in  the  sense  of  being  no  title  at  all. 

But  I have  found  no  case  which  establishes  the  proposition 
that  where  a purchaser  brings  his  action  at  law  for  a deposit  he 
may  be  met  by  saying  that  the  title  is  now  a good  one,  though 
bad  before.  Upon  principle  I do  not  see  how  matters  subsequent 
to  the  breach  of  contract  can  cure  the  breach  existing  when  the 
action  is  brought.  They  merely  go  to  damages:  Callender  v. 
Hawkins  (1877),  2 C.P.D.  592.  It  might  be  different  if  the  re- 
spondent in  this  case,  instead  of  merely  defending  the  action,  had 
by  counterclaim  asked  for  specific  performance. 

The  reason  why  in  an  action  for  specific  performance  the  title 
may  be  made  good  pendente  lite  is  given  in  the  quotation  from  the 
judgment  of  Parker,  J.,  in  Halkett  y.  Earl  Dudley  '{ante).  And 
under  the  Vendors  and  Purchasers  Act  it  is  quite  possible  that  sub- 
sequent events  making  or  shewing  the  title  to  be  good  may,  pend- 
ing an  enlargement  or  an  appeal,  or  upon  a reference  ordered  by 
the  Judge  hearing  the  application,  or  by  subsequent  application 
in  the  same  matter,  be  put  in  evidence.  See  Con.  Rules  511  and 
523;  In  re  Scott  & Alvarez’s  Contract  {ante)’,  In  re  Nichols’  and  Von 
Joel’s  Contract,  [1910]  1 Ch.  43;  Vendors  and  Purchasers  Act, 
R.S.O.  1914,  ch.  122,  sec.  4.  But  this  is  received  upon  the  same 
principle  and  because  the  proceeding  is  similar  in  its  essential 
character  to  a reference  in  an  action  for  specific  performance. 

But,  granting  that  the  judicial  decision  against  the  title  is  not 
appealed  against,  and  no  further  time  is  given,  then,  it  seems  to 
me,  it  makes  an  important  and  radical  change  in  the  position  of 
the  parties;  and — especially  if  taken  advantage  of,  as  here,  by 
the  prompt  issue  of  a writ  claiming  rescission — should  entitle  the 
one  so  acting  to  the  full  benefit  of  the  decision. 

Independently  of  authority,  I should  have  thought  it  would 
be  a reproach  to  our  system  of  jurisprudence  if,  in  a case  where  the 
difficulty  between  vendor  and  purchaser  had  narrowed  down  to  one 
point,  on  which  hung  the  final  outcome  of  the  contract,  the  Court 
could  not,  under  the  Vendors  and  Purchasers  Act,  dispose  of  it 
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both  on  the  facts  and  law,  and  give  the  relief  flowing  from  the 
decision,  especially  so  as  an  appeal  is  allowed  and  a reference  may 
be  had  if  the  circumstances  warrant  it.  This  is  all  that  is  required 
in  the  present  case,  and  my  examination  of  the  authorities  leads 
me  to  think  that  it  is  fully  covered  by  them. 

It  is  argued,  however,  that  the  appellants  cannot  have  the 
benefit  of  the  decision  under  the  Vendors  and  Purchasers  Act 
because  the  order  has  never  issued  and  because  there  is  involved 
in  the  learned  trial  Judge’s  judgment  in  this  case  a withdrawal 
of  the  permission  given  during  the  course  of  the  trial  to  take  out 
that  order.  Under  our  Rule  512  a decision  is  operative  for  the 
purposes  of  appeal  and  otherwise  from  the  date  of  its  pronounce- 
ment. (See  Davidson  v.  Taylor,  14  P.R.  78;  Moody  v.  Canadian 
Bank  of  Commerce,  14  P.R.  258).  And,  if  it  had  appeared  to  the 
learned  trial  Judge  that  it  had  been  acted  upon  or  had  effected 
an  important  change  in  the  rights  of  the  parties,  he  would  have 
been  the  last  one  to  throw  any  doubt  upon  the  right  to  issue  it 
now.  It  was  clearly  correct  in  law  when  pronounced.  See  Price 
V.  Strange  (1820),  6 Madd.  159,  and  Mullings  v.  Trinder  (1870), 
L.R.  10  Eq.  449,  and  the  reason  given  by  Romilly,  M.R. 

The  event  has  proved  it  to  be  correct  in  fact;  and,  while  I do 
not  doubt  the  power  of  a Judge  to  recall  or  modify  his  judgment 
until  it  is  passed  and  entered  {Preston  Banking  Co.  v.  William 
Allsup  & Sons,  [1895]  1 Ch.  141,  at  p.  145),  I think  there  is  a 
restriction  on  this  right  where  it  has  been  acted  upon,  or  where, 
due  to  it,  the  parties  have  changed  their  position:  Hatton  v. 
Harris,  [1892]  A.C.  547,  558,  560;  Stewart  v.  Rose,  [1900]  1 Ch. 
386;  Port  Elgin  Public  School  Board  v.  Eby,  17  P.R.  58. 

I have  already  pointed  out  what  I think  the  effect  of  the  order 
was,  and  its  consequences  to  the  parties;  and  the  decision  as  such, 
and  apart  from  its  legal  informality,  is  a fact  in  the  dealings  of 
these  parties  that  cannot  be  ignored.  If  they  should  be  entitled 
to  issue  the  order  in  proper  form,  I am  unable  to  suggest  any 
other  course  than  an  application  to  the  learned  trial  Judge  to  allow 
this  to  be  done. 

The  respondent  further  argued  that,  even  if  the  order  in  ques- 
tion were  issued,  yet  in  the  present  action  the  appellants  must 
prove  their  allegation  that  the  title  was  bad  before  they  can  re- 
cover at  law  as  for  a breach  of  the  agreement.  Boyman  v.  Gutch, 
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7 Bing.  379,  was  relied  on  for  this.  But  in  that  case  the  question 
was,  whether,  when  the  property  was  offered  for  sale,  the  defen- 
dant had  a good  title,  ^.e.,  at  the  date  of  the  contract. 

I do  not  think  that  the  appellants  are  bound  to  prove  that  the 
title  was  bad  at  the  date  of  the  trial,  or  that  the  respondent  could 
shew,  in  order  to  defeat  the  action,  that  the  defect  had  been  cured 
since  the  issue  of  the  writ.  It  is  of  course  obvious  that  the  judg- 
ment in  Pigott  v.  Bell  does  not  really  cover  the  ground,  and  that 
the  reservation  of  the  rights  of  the  Bank  of  Hamilton  prevent  it 
assisting  the  respondent  to  the  full  extent.  The  reasons  for 
judgment  on  the  application  under  the  Vendors  and  Purchasers 
Act  recognised  those  rights,  and  they  have  not  been  judicially 
dealt  with  even  in  the  judgment  in  appeal.  The  title,  therefore, 
comes  within  the  class  of  doubtful  titles,  and  there  is  nothing  in 
this  contract  that  binds  the  appellants  to  take  the  title  such  as  it 
is,  nor  does  the  Bell  agreement  establish  by  its  own  force  the  in- 
validity of  their  objection.  If  the  proper  order  had  been  made  on 
the  application  under  the  Vendors  and  Purchasers  Act,  then  the 
only  relief  left  unadministered  would  be  the  giving  of  any  damages 
not  covered  by  the  usual  rule  in  vendor  and  purchaser  cases. 
Unless  this  Court  is  prepared  to  ignore  the  decision  on  the  applica- 
tion altogether,  it  cannot  refuse  to  give  the  ordinary  relief,  ^.e., 
the  return  of  the  money  paid,  with  interest  and  the  costs  of  investi- 
gating the  title;  while  any  extraordinary  damages  may  well  be 
referred  to  the  Master,  as  indicated  at  the  trial. 

But  the  onus  on  the  appellants  in  this  case  is  surely  no  greater 
than  this.  They  must  satisfy  the  Court  that,  at  the  date  of  the 
issue  of  the  writ,  the  respondent  had  broken  the  contract  in  an 
essential  point.  That  was  done  when  the  respondent  failed  to  shew 
a good  title  on  the  16th  June;  and  the  view  that,  if  he  established  a 
good  title  at  the  trial,  it  would  be  sufficient,  is  borrowed  from  the 
practice  in  equity  and  not  at  law. 

The  respondent,  however,  goes  even  deeper  than  this.  He  con- 
tends that  his  title  is  good,  and  that  to  recover  his  money  the  ap- 
pellants must  prove  that  it  is  bad.  This  is  the  issue,  he  says.  He 
relies  upon  the  judgment  in  Pigott  v.  Bell  as  shewing  that  he  has  a 
good  title,  and  asserts  that  it  also  proves  that  at  no  time  was  it 
bad.  He  objects  to  the  appellants  relying  on  the  result  of  the  ap- 
plication under  the  Vendors  and  Purchasers  Act,  contending  that 
the  mere  decision,  without  a formal  order,  binds  no  one. 


App.  Div. 
1914 

McNiven 

V. 

Pigott. 

Hodgins,  J.A. 


380 


ONTARIO  LAW  REPORTS. 


[vOL 


App.  Div. 
1914 

McNiven 

V. 

PiGOTT. 
Hodgins,  J.A. 


Even  if  this  extreme  view  has  to  be  met,  I am  of  opinion  that 
the  appellants  have  successfully  answered  it.  Dealing  with  the 
judgment  in  Pigott  v.  Bell  strictly,  it  does  not  shew  that  the  title 
was  good  before  its  date,  i.e.,  on  the  17th  November,  1913.  Nor 
does  it  get  rid  of  the  claims,  if  any,  of  the  Bank  of  Hamilton  or  of 
its  sub-purchasers,  for  they  are  expressly  reserved,  and  would 
hardly  have  been  so  reserved  if  they  were  clearly  intangible.  The 
pleadings  in  Pigott  v.  Bell  set  up  a claim  by  Bell,  made  after  the 
agreement  in  question  herein  and  shortly  before  the  sale  there- 
under was  to  be  completed,  and  alleges,  in  paragraph  13,  that  the 
‘‘defendant  (Bell)  by  making  said  claim  has  created  a cloud  upon 
the  plaintiff’s  title  to  his  said  land,”  and  asks  the  removal  of  the 
cloud  upon  the  plaintiff’s  title  caused  by  the  making  of  the  said 
claim.  This  is  an  admission  that  the  cloud  arose  and  existed  after 
the  agreement  in  this  case  had  been  made,  and  when  it  was  on  the 
point  of  performance. 

If  more  were  needed,  it  would  appear  to  me  clearly  relevant  to 
shew  what  was  the  material  laid  before  the  Judge  upon  the  ap- 
plication under  the  Vendors  and  Purchasers  Act,  and  what  he 
decided  upon  the  2nd  July.  It  is  a fact,  at  all  events,  necessary 
in  explanation  of  why  the  Pigott  v.  Bell  action  was  begun,  i.e., 
in  order  to  clear  up  a point  which  had  rendered  the  title  a doubtful 
one. 

Now  a doubtful  title  is  not  a good  title:  'per  Bindley,  L.J.,  in 
I 'a  re  Scott  & Alvarez’s  Contract,  [1895]  1 Ch.  at  p.  613.  “If  the 
vendor  cannot  clear  the  estate,  the  necessary  consequence  is, 
that  the  purchaser  cannot  be  compelled  to  complete  the  con- 
tract:” per  Blake,  V.-C.,  in  Spohn  v.  R'yckman  (1859),  7 Gr.  388, 
at  p.  392.  It  may  be  that  that  defence  must  be  decided  in  point 
of  law  by  the  trial  Judge,  or  it  may  be  that  the  acceptance  by  both 
parties  of  the  opinion  of  a Judge  or  of  an  eminent  counsel  that  it 
was  such  a title,  might  be  proved.  If  the  former  is  the  correct 
rule,  then  the  judgment  of  the  trial  Judge  is  appealable  upon  that 
point;  and,  speaking  for  myself,  I would  hold  the  title  doubtful, 
i.e.,  not  a good  title,  until  the  cloud  created  by  the  Bell  agreement 
was  entirely  removed  or  the  rights  yet  undetermined  were  settled 
in  such  a way  as  to  bind  all  parties.  See  In  re  Nichols’  and  Von 
Joel’s  Contract,  [1910]  1 Ch.  43. 

In  the  statement  of  claim  in  Pigott  v.  Bell  it  is  alleged  that  the 
Bank  of  Hamilton,  with  the  consent  and  approval  of  the  plaintiff 
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and  defendant,  applied  to  the  Corporation  of  the  City  of  Hamilton 
for  the  approval  of  the  street  agreed  to  be  laid  out  by  the  bank, 
and  that  the  said  street  was  so  approved  of  by  the  said  corporation, 
and  the  said  street  had  been  duly  opened  and  known  as  Rutherford 
avenue,  and  has  been  shewn  on  a plan  duly  registered. 

The  Bank  of  Hamilton  had  the  right  to  reserve  a strip  of  one 
foot  on  the  northerly  side  of  that  street,  but  only  from  the  eastern 
boundary  of  the  Pigott  property.  I assume  that  that  left  Ruther- 
ford avenue  as  open  along  the  southerly  boundary  of  the  Pigott 
property.  Pigott  and  the  bank  agree  to  restrictions  as  to  building 
within  eight  feet  of  Rutherford  avenue  if  the  corporation  so  re- 
quire, and  they  also  agree  that,  when  selling  or  conveying  any  of 
the  lots  fronting  upon  Proctor  avenue,  they  will  have  inserted  in 
the  deeds  thereof  covenants  restricting  the  use  of,  and  providing 
for  the  material  to  be  used  in  buildings  upon,  those  lots.  Whether 
these  provisions  give  the  Bank  of  Hamilton  or  those  claiming 
under  it  any  rights  or  not  cannot  be  determined  without  their 
being  present. 

Upon  the  whole  case,  I think  the  judgment  should  be  reversed 
and  judgment  should  be  entered  for  the  $7,000,  with  interest  and 
costs  of  investigating  the  title.  I do  not  think  that,  under  the 
facts  of  this  case,  any  further  damages  would  be  recoverable,  as 
the  case  seems  to  fall  within  the  rule  in  Bain  v.  Fothergill  (1874), 
L.R.  7 H.L.  158. 

But,  as  the  question  of  damages  was  expressly  left  over  on 
both  sides,  there  should  be  a reference  as  to  any  other  than  those 
now  allowed,  claimed  by  the  appellants,  and  as  to  those  claimed 
by  the  respondent,  reserving  further  directions  and  costs  of  refer- 
ence. But  I think  that  the  appellants  should  be  allowed  to  en- 
force their  judgment  for  $4,000  in  the  meantime,  as  they  paid 
$7,000,  and  the  respondent  claims  only  $3,000. 

If  the  respondent  had  submitted  to  the  order  made  upon  the 
application  under  the  Vendors  and  Purchasers  Act,  and  had 
pleaded  that  this  action  was  unnecessary,  then  he  could  not  in 
fairness  be  asked  to  pay  the  costs  of  the  action.  But  he  did  not 
do  so,  and  should,  I think,  pay  the  costs,  both  of  it  and  of  the 
appeal. 

Meredith,  C.J.O.,  and  Magee,  J.A.,  concurred. 
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Riddell,  J.: — On  the  12th  March,  1913,  the  plaintiffs  made 
an  offer  in  writing  to  the  defendant,  which  was  accepted  the  same 
day.  This  was  for  the  purchase  of  his  equity  in  certain  lots  in 
Hamilton,  to  be  completed  by  the  16th  June,  but  good  title  to  be 
shewn  within  fourteen  days  or  deposit  to  be  repaid  and  contract 
void  at  purchaser’s  option;  time  to  be  of  the  essence  of  the  con- 
tract. Possession  was  to  be  given  at  once,  and  the  purchaser 
permitted  to  clear  off  obstacles,  cut  down  trees,  survey  and  open 
up  streets.,  etc.;  the  vendor  to  have  the  use  of  the  house  and  61 
feet  frontage  until  the  16th  June,  1913. 

The  deposit  of  $2,000  was  paid.  A few  days  after  the  bar- 
gain, Mr.  O’Heir,  a solicitor,  was  instructed  by  the  purchasers  to 
examine  the  title,  and  did  so  with  great  care.  He  found  an  agree- 
ment registered  as  to  a proposed  street,  and  called  the  attention 
of  the  purchasers  to  it.  The  solicitor  examined  into  the  matter 
and  came  to  the  conclusion  that  the  agreement  had  become  of  no 
effect,  and,  on  the  15th  May,  certified  to  a good  title.  In  the 
meantime  a further  payment  had  been  made  of  $4,000.  After 
this  payment,  and  after  the  15th  May,  possession  was  taken  by 
the  purchasers  and  certain  changes  made  by  them,  removing  build- 
ings, etc. 

The  purchasers  became  dissatisfied  with  the  title,  and  con- 
sulted their  present  solicitors,  who,  on  the  13th  June,  wrote  Mr. 
O ’Heir’s  firm  that  the  agreement  for  a street  was  undoubtedly  a 
cloud  on  the  title,  and  demanded  a release  of  the  agreement,  con- 
cluding by  saying:  ‘‘As  this  is  to  be  closed  on  the  16th  inst.,  it 
will  require  your  immediate  attention  to  obtain  this  release  by 
that  date.”  The  same  day,  Mr.  O’Heir’s  firm,  acting  for  the 
vendor,  answered  this  letter  asserting  that  the  purchasers  could 
not  now  object  to  the  title,  in  view  of  their  certificate  of  the  15th 
May,  and  in  any  event  the  title  was  good. 

This  is  answered  by  the  purchasers’  solicitors  disputing  the 
title  and  insisting  on  the  release.  On  the  19th  June,  apparently, 
Mr.  O’Heir’s  firm  had  asked  for  a further  payment;  the  purchas- 
ers’ solicitors  wrote  saying  that  $7,000  had  already  been  paid,  and 
urged  that  the  obnoxious  agreement  should  be  got  out  of  the  way 
— “unless  active  steps  are  at  once  taken  by  the  vendor  to  clear 
the  title,  we  shall  take  the  necessary  steps  leading  to  rescission 
of  the  agreement  and  for  the  return  of  the  purchase-money  and 
the  incidental  damages.  . .” 
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On  the  23rd  June,  the  plaintiffs’  solicitors  wrote  again  speak- 
ing of  the  obnoxious  agreement,  and  notifying  ‘‘that,  unless  you 
are  prepared  to  shew  a perfect  title  ...  by  Monday  June  30th 
at  three  p.m.,  my  clients  will  ask  for  a rescission  of  this  agree- 
ment,” etc. — “the  date  mentioned”  being  “the  outside  limit 
for  carrying  out  the  terms  of  this  agreement.  . .” 

The  vendor  took  proceedings  next  day  by  serving  a notice  of 
an  application  under  the  Vendors  and  Purchasers  Act  to  declare 
the  objection  invalid  and  that  a good  title  had  been  shewn. 
The  motion  came  before  the  Chief  Justice  of  the  King’s  Bench 
on  the  2nd  July,  1913.  The  Chief  Justice  considered  that  there 
was  a reasonable  probability  of  litigation,  and  the  title  must,  for 
this  reason  only,  be  classed  as  doubtful:  Re  Pigott  and  Kern,  4 
O.W.N.  1580.  The  vendor  did  not  appeal,  and  the  purchasers 
did  not  take  out  the  order. 

On  the  3rd  July,  the  purchasers’  solicitors  wrote  asking  for  a 
return  of  the  purchase-price  with  interest,  drawing  attention  to 
the  lapse  of  time,  and  concluding:  “You  will  therefore  please  re- 
gard our  position  as  being  simply  that  the  contract  expired  by 
reason  of  the  non-observance  of  the  time-limit,  as  well  as  through 
inability  of  your  client  to  make  a good  title.” 

The  vendor’s  solicitors  answered  that  they  had  taken  the 
matter  up  with  their  client.  “He  has  instructed  us  to  write  you 
to  the  effect  that,  as  it  is  your  intention  to  consider  the  con- 
tract with  him  at  an  end,  he  will  be  pleased  to  adjust  any  differ- 
ences . . . with  reference  to  . . . destruction  of  his  buildings 
and  property” — adding  that  the  vendor  claims  damages  to  the 
amount  of  S3,000  at  least.  They  advised  that  a monetary  settle- 
ment should  be  come  to,  but,  “in  the  event  of  this  not  being  done 
within  a reasonable  time,  it  must  be  recognised  by  you  that  Mr. 
Pigott  is  not  releasing  any  of  his  rights  under  the  contract.” 
This  means  that  Pigott  is  willing  to  call  the  contract  off  if  a satis- 
factory adjustment  can  be  made  of  his  claim  for  damages;  if  not, 
he  will  insist  on  his  contract. 

The  purchasers’  solicitors  wrote,  on  the  7th  July,  denying  any 
claim  by  the  vendor  and  claiming  damages  to  the  purchasers,  and 
on  the  10th  July  issued  the  writ. 

In  the  statement  of  claim  they  allege  the  making  of  the  con- 
tract, the  payment  of  $7,000  on  account  of  purchase-money,  the 


App.  Div. 

1914 

McXivex 

-0. 

Pigott. 

Riddell,  .T. 


384 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1914 

McXiven 

V. 

PiGOTT. 
Riddell,  J. 


[vOL, 


term  that  a good  title  was  to  be  shewn  in  14  days,  the  objection 
to  the  title,  notice  to  protect  title  by  the  30th  June,  costs  incurred 
under  the  Vendors  and  Purchasers  Act  proceedings,  and  expenses 
incurred  under  the  belief  that  good  title  could  be  shewn.  The 
claim  was  for  rescission,  repayment  of  the  $7,000,  interest,  and  a 
lien  upon  the  land  for  the  same,  damages  for  money  expended  and 
for  loss  of  profits.  The  proceedings  under  the  Vendors  and 
Purchasers  Act  were  not  pleaded  as  res  adjudicata  or  otherwise. 

Before  the  case  came  on  for  trial,  the  question  of  the  validity 
of  the  agreement  complained  of  as  a cloud  upon  the  title  came  up 
for  decision  in  an  action  for  a declaratory  judgment  between 
Pigott  and  Bell,  another  party  thereto,  and  was  decided 
in  favour  of  Pigott  by  Mr.  Justice  Middleton:  Pigott  v.  Bell, 
5 O.W.N.  314. 

At  the  trial  of  the  present  action  before  Sir  Glenholme  Falcon- 
bridge,  C.J.K.B.,  at  Hamilton,  on  the  19th  December,  1913, 
counsel  for  the  defendant  obtained  leave  to  add  a plea  puis 
darrein  continuance  that  the  title  was  now  clear  by  reason  of  the 
judgment  of  Mr.  Justice  Middleton. 

During  the  trial,  the  following  took  place: — 

“Mr.  MacBrayne:  I would  like  to  have  before  your  Lordship 
the  material  which  was  used  on  the  motion  before  your  Lordship; 
it  is  in  Toronto,  but  I have  copies  of  it. 

“His  Lordship:  I will  call  for  it;  you  need  not  bother  about 
that. 

“Mr.  Armour:  I never  had  an  opportunity  of  seeing  those 

proceedings  and  seeing  what  affidavits  were  filed. 

“Mr.  MacBrayne:  I have  copies  here  which  I shew  you  now 
(hands  to  Mr.  Armour). 

“Mr.  Armour:  Where  is  the  order? 

“Mr.  MacBrayne:  The  order  was  never  taken  out. 

“His  Lordship:  If  it  becomes  at  all  necessary,  it  can  be  taken 
out. 

“Mr.  Armour:  It  is  unfortunate,  because  an  order  of  res 

adjudicata  is  something  that  has  to  be  strictly — 

“His  Lordship:  I think  the  judgment  is’sufficiently  plain  to 
base  an  order  on.  It  was  declared  that  the  purchasers  have  to 
bring  an  action  or  defend  one — just  read  the  judgment. 
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‘'Mr.  MacBrayne  (reads  judgment  at  p.  1580  of  4 Ontario 
Weekly  Notes) : Does  your  Lordship  want  along  with  that  the 

report  in  Pigott  v.  BelU 

“His  Lordship:  Yes. 

“Mr.  MacBrayne:  It  is  in  5 Ontario  Weekly  Notes,  p.  314. 
That  is  the  documentary  evidence.  I shall  be  pleased  if  there  can 
be  any  direction  made  which  will  shorten  this.” 

The  order  was  not  taken  out.  It  is  attempted  before  us  to 
make  out  that  the  remark  of  His  Lordship,  “If  it  becomes  at  all 
necessary,  it  can  be  taken  out,”  was  a direction  that  the  order 
should  be  taken  out.  It  is  plain,  in  my  view,  that  it  was  not  so. 
I have  seen  the  Chief  Justice  and  am  authorised  by  him  to  say 
that  he  did  not  intend  it  as  such,  and  that  now  he  would  not  al- 
low the  order  to  issue  in  favour  of  the  plaintiffs. 

Judgment  was  given  for  the  defendant  at  the  trial,  and  the 
plaintiffs  now  appeal. 

No  order  having  been  taken  out  in  the  vendor  and  purchaser 
proceedings  based  upon  the  original  opinion  of  the  Chief  Justice, 
there  is  no  res  adjudicata  against  the  defendant;  it  is  the  judgment 
of  the  Court,  not  the  opinion  of  the  Judge,  which  adjudicates. 
Until  the  judgment  is  drawn  up,  it  can  be  changed  in  any  way  by 
the  Court:  Holmested  and  Langton’s  Judicature  Act,  3rd  ed., 
p.  791,  and  cases  cited:  Re  Consolidated  Gold  Dredging  and  Power 
Co.,  5 O.W.N.  346;  Benor  v.  Canadian  Mail  Order  Co.  (1907), 
10  O.W.R.  1091.  The  plaintiffs  should  not  now  be  allowed  to  set 
this  up  as  though  it  were  an  order  duly  issued;  but  at  the  same  time, 
the  defendant  should  not  now  be  allowed  to  set  up  an  order  issued 
upon  the  changed  opinions  of  the  Chief  Justice,  unless  that  order 
should  be  itself  considered  in  appeal  upon  this  motion.  In  other 
words  this  appeal  should  be  disposed  of  without  the  Court  being 
bound  by  any  adjudication  made  upon  the  application  under  the 
Vendors  and  Purchasers  Act. 

The  present  action,  before  the  Judicature  Act,  would  have 
been  purely  legal;  in  determining  whether  an  action  could  succeed 
for  return  of  part  of  the  purchase-price  regard  was  had  to  the 
contract  between  the  parties.  If  there  was  no  express  contract 
on  the  part  of  the  vendor  for  good  title,  the  fact  that  the  title  was 
or  might  be  “doubtful”  in  equity  was  (it  would  seem)  not  con- 
clusive in  favour  of  the  purchaser,  at  least  if  the  doubt  was  as  to 
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the  construction  of  a deed:  Boyman  v.  Gutch,  7 Bing.  379  (see 
especially  p.  392).  If  the  doubt  were  based  upon  a question  of 
fact,  it  was  different:  Jeakes  v.  White  (1851),  21  L.J.  Ex.  265; 
Simmons  v.  Heseltine  (1858),  5 C.B.N.S.  554  (see  especially  pp. 
569,  570.) 

But,  if  there  was  an  express  contract  for  a good  title,  the 
vendor  must  make  out  a good  title  both  in  law  and  in  equity: 
Maherley  v.  Robins  (1814),  5 Taunt.  625 — ‘‘Here  is  a contract 
to  make  out  a good  title.  . . It  is  true  we  sit  here  only  as  a 
Court  of  law,  to  administer  the  legal  rights  which  arise  out  of  the 
contract;  but  one  of  those  rights  is,  to  have  a title  good  in  equity.'' 
This  is  of  course  not  quite  the  same  as  saying  that  the  title  should 
be  such  as  could  be  forced  on  an  unwilling  purchaser;  but,  for  the 
purposes  of  this  appeal,  I shall  consider  that  the  agreement  that 
good  title  was  to  be  made  within  14  days,  and  in  default  deposit 
to  be  repaid,  meant  that  such  a title  would  be  made  as  could  be 
forced  on  an  unwilling  purchaser.  I find  nothing  in  the  facts  to 
change  the  position  and  the  rights  of  either  party  on  the  30th 
June;  and  consequently  the  simple  question  is,  “Had  the  vendor 
made  a good  title  by  the  30th  June." 

The  fact  that  a conveyancing  counsel  advised  against  a title 
did  not  go  very  far  at  law:  Camfield  v.  Gilbert  (1803),  4 Esp.  221; 
and,  while  at  one  time  a Court  of  Appeal  would  not  force  a title 
upon  a purchaser  which  had  been  held  bad  by  a Judge:  Sykes  v. 
Sheard  (1863),  9 Jur.  N.S.  1262;  the  rule  is  now  different,  and  a 
purchaser  will  be  forced  to  take  a title  which  appears  to  the 
Court  of  Appeal  to  be  good,  although  the  Judge  of  the  Court  be- 
low was  of  a different  opinion:  Beioley  v.  Carter  (1869),  L.R. 
4 Ch.  230.  The  fact  that  the  Judge  thought  the  title  not  good 
is  not  “sufficient  to  constitute  a doubtful  title."  See  also  Shep- 
pard V.  Doolan  (1842),  3 Dr.  & War.  1,  8,  per  Lord  St.  Leonards; 
see  also  Bell  v.  Holtby  (1873),  L.R.  15  Eq.  178;  Osborne  to  Rowlett 
(1880),  13  Ch.D.  774.  Of  cqurse  the  appellate  Court  must  be 
convinced  of  error  in  the  Court  below:  Cottier  v.  McBeau 
(1865),  L.R.  1 Ch.  81. 

Even  if  the  plaintiffs  here  relied  upon  the  original  opinion  of 
tlie  ( Jiief  Justice  as  res  adjudicata,  and  we  were  sitting  in  appeal 
from  an  order  made  on  such  opinion,  I do  not  think  they  are  ad- 
vanced. We  must  give  our  own  opinion.  They  cannot,  in  my 
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view,  place  their  rights  higher,  and,  as  I think,  they  cannot  place 
them  so  high.  They  did  not  avail  themselves  of  any  right  they 
may  have  had  to  a judgment;  they  did  not  plead  res  adjudicata; 
they  did  not  attempt  at  the  trial  to  prove  anything  upon  which 
to  base  such  a plea;  they  did  not  on  this  appeal  produce  or  tender 
any  such  evidence;  they  relied  upon  their  legal  rights  as  of  the 
teste  of  the  writ;  and,  in  my  view,  they  must  now  prove  that  at 
the  date  of  the  writ  the  vendor  could  not  make  a good  title.  I 
agree  with  Mr.  Justice  Middleton  in  his  views  in  Pigott  v.  Bell, 
5 O.W.N.  314,  and  in  the  present  view  of  the  Chief  Justice  of  the 
King’s  Bench.  I think  that  the  vendor  offered  a good  title  in  law 
before  the  30th  June. 

In  that  view,  there  is  no  necessity  of  examining  into  the  ques- 
tion of  reasonableness ' of  notice,  etc.;  or  into  whether,  if  the  title 
were  good  for  the  first  time  on  the  decision  of  Pigott  v.  Bell,  the 
action  was  met  by  plea  puis  darrein  continuance — thinking,  as 
I do,  that  a mere  expression  of  opinion  by  a Judge  on  a vendor  and 
purchaser  application,  which  the  successful  party  did  not  think 
it  worth  while  to  follow  up  by  taking  out  formal  judgment,  does  not 
make  the  title  doubtful. 

I think  the  appeal  should  be  dismissed  with  costs. 


App.  Div. 
1914 

]McXivex 

V. 

Pigott. 

Riddell,  .T. 


Appeal  allowed;  Riddell,  J.,  dissenting. 


[MIDDLETON,  J.] 

Toronto  Electric  Light  Co.  v.  City  of  Toronto. 

Contract — Municipal  Corporation — Electric  Light  Compamj — Overhead  Sys- 
tem— Erection  of  Poles  in  Highways — 45  Viet.  ch.  19,  sec.  2, — R.S.O. 
1877,  ch.  157,  sec.  54 — Agreements  between  City  Corporation  and  Company 
— Construction — Absence  of  Consent  to  Erection  of  Poles  for  Transmission 
of  Lighting  Current  to  Private  Consumers — Implied  Consent — Implied 
Term  of  Submission  to  Supervision — Knowledge  of  Corporation — Estoppel 
— Application  of  Consent  to  Extended  Area  of  City — Injunction. 

The  plaintiff  company,  incorporated  in  1883  under  45  Viet.  ch.  19  (O.),  was 
authorised  by  its  charter  to  lay  down,  maintain,  etc.,  in  and  upon  and 
under  the  streets  of  the  city  of  Toronto  all  wires,  poles,  etc.,  to  enable  it 
to  supply  and  distribute  electric  light  or  power.  By  R.S.O.  1877,  ch.  157, 
sec.  54,  made  applicable  by  sec.  3 of  45  Viet.  ch.  19,  the  company  had  the 
right  to  construct  works  for  the  transmission  of  electricity  along  the 
streets  of  the  municipality;  but,  by  sec.  2 of  45  Viet.  ch.  19,  this  right 
was  to  be  exercised  only  upon  and  subject  to  such  agreement  in  respect 
thereof  as  should  be  made  between  the  company  and  the  city  corporation 
and  subject  to  any  by-law  passed  in  pursuance  of  such  agreement.  The 
company  erected  poles  and  wires  in  the  city  streets  in  1883,  and  supplied 
electric  light  to  private  consumers  and  to  the  corporation  for  street 
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lighting,  and  continued  to  do  so,  each  year  increasing  the  number  of  poles 
and  wires,  until  1911;  but,  although  there  were  a number  of  agreements 
between  the  city  corporation  and  the  company  for  street  lighting,  the 
last  of  which  expired  in  1911,  there  was  no  agreement  evidencing  the  con- 
sent of  the  municipality  as  required  by  sec.  2 of  45  Viet.  ch.  19;  and,  in 
1912,  the  city  corporation,  having  made  other  arrangements  for  street 
lighting,  required  the  company  to  remove  its  poles  and  wires  from  the 
streets.  The  company  refused  to  remove  such  as  were  not  used  exclu- 
sively for  street  lighting  purposes;  the  city  corporation  sought  to  resist 
by  force  the  erection  of  further  poles  upon  the  streets,  and  sought  to  re- 
move by  force  poles  already  erected;  and  this  action  was  brought  to 
restrain  it  from  so  doing; — 

Held,  upon  a consideration  of  the  statutory  powers  of  the  company  and  the 
various  agreements  between  the  parties,  particularly  an  agreement  made 
on  the  13th  November,  1889,  which  recognised  that  the  company  was 
rightfully  in  occupation  of  the  city  streets  by  its  overhead  system,  and 
contemplated  the  sale  by  the  company  to  the  municipality  of  its  entire 
undertaking,  overhead  and  underground,  that  the  assent  of  the  city 
corporation  to  the  user  by  the  company  of  the  municipal  highways  for 
transmission  purposes  must  be  implied,  if  it  was  not  absolutely  expressed. 

(2)  That  this  agreement  must  be  construed  as  conferring  upon  the  company 
not  only  the  right  to  construct  underground  conduits  but  the  right  to  use 
the  overhead  system  for  supplying  electric  light  to  its  customers. 

(3)  That  the  consent  of  the  municipality  to  the  erection  of  any  particular 
pole  or  to  the  erection  of  poles  upon  any  particular  street  is  not  required 
under  sec.  2 of  45  Viet.  ch.  19.  What  is  required  is  that,  before  any  com- 
pany which  has  obtained  its  charter  under  the  general  Act  enters  upon  its 
operations  in  the  municipality,  the  municipality  must  assent;  if  it  desires 
to  assent  conditionally,  it  may  embody  in  the  agreement  such  terms  as 
may  be  deemed  proper;  and,  in  this  case,  as  the  location  of  the  poles 
upon  the  streets  and  the  use  of  one  street  in  preference  to  another  had 
been  from  the  beginning  the  subject  of  mutual  arrangement  between  the 
company  and  the  City  Engineer,  the  right  of  general  supervision  and 
direction  by  the  municipal  authorities  must  be  taken  to  have  been  a 
term  upon  which  the  consent  of  the  municipality  to  the  erection  of  poles 
was  granted. 

(4)  That  the  circumstances  made  applicable  the  same  reasoning  as  that 
underlying  the  doctrine  of  lost  grant  in  the  case  of  an  easement. 

(5)  That  the  city  corporation  had  knowledge  of  the  operations  of  the  com- 
pany and  the  use  of  the  streets;  the  civic  authorities  stood  by  and  allowed 
the  expenditure  of  the  large  sums  necessary  to  establish  the  existing  plant; 
and  the  corporation  was  estopped  from  now  alleging  that  the  consent 
necessary  to  be  given  was  not  given  in  1883. 

(6)  That  the  consent  given  in  1883  was  operative  beyond  the  then  limits 
of  the  city  so  as  to  render  lawful  the  erection  of  poles  in  territory  added 
to  the  city  between  1883  and  the  present  time. 

Toronto  Corporation  v.  Toronto  R.  W.  Co.,  [1907]  A.C.  315,  distinguished. 

(7)  That  the  company  was,  therefore,  entitled  to  the  injunction  sought. 

Action  to  restrain  the  defendant,  the  Municipal  Corporation 
of  the  City  of  Toronto,  from  removing  the  plaintiff  company’s 
poles  from  certain  city  streets. 


April  29  and  30  and  May  1.  The  action  was  tried  by  Middle- 
ton,  J.,  without  a jury,  at  Toronto. 

I.  F.  Hellmuth,  K.C.,  and  A.  W.  Anglin,  K.C.,  for  the  plaintiff 
company. 

G.  R.  Geary,  K.C.,  and  C.  M.  Colquhoun,  for  the  defendant 
corporation. 
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May  14.  Middleton,  J.: — While  the  action  is  brought  for 
the  purpose  of  restraining  the  city  from  removing  certain  poles 
from  Playter  boulevard,  Playter  crescent,  Ellerbeck  avenue,  and 
Hurndale  avenue,  the  question  to  be  determined  is  really  far 
wider,  involving  the  right  of  the  plaintiff  company  to  maintain 
and  operate  an  overhead  system  for  the  distribution  of  electricity 
for  light  and  power  purposes  in  the  city  of  Toronto. 

The  company  was  incorporated  by  letters  patent  under  the 
great  seal  of  the  Province,  dated  the  20th  September,  1883.  The 
incorporation  is  under  the  Act  (1882)  45  Viet.  ch.  19,  which  pro- 
vides (sec.  1)  that  ‘‘any  five  or  more  persons  who  desire  to  form 
a company  for  supplying  electricity  for  the  purposes  of  light, 
heat,  or  power,  in  any  city,  town,  incorporated  village,  township 
or  other  municipality,  may  become  incorporated  under  the  Act 
respecting  the  incorporation  of  Joint  Stock  Companies  by  letters 
patent,  being  chapter  one  hundred  and  fifty  of  the  Revised  Stat- 
utes of  Ontario,  and  all  the  powers  and  provisions  contained  in 
the  said  Act  shall,  so  far  as  applicable  and  consistent  with  the 
provisions  and  powers  herein  contained,  apply  to  any  such 
company.” 

By  its  charter  the  company  is  authorised  “to  manufacture, 
produce,  use  and  sell  electric  light  and  power,  to  erect  and 
construct  plants,  works,  buildings,  storehouses  and  all  other 
machinery  for  the  production  or  manufacture  of  such  electric 
light  or  power,  and  to  lay  down,  set  up,  maintain,  renew,  and 
remove  in  and  upon  and  under  the  streets,  squares,  and  public 
places  of  the  said  city  of  Toronto  all  wires,  lines,  tubes,  pipes, 
poles,  posts  and  all  other  apparatus  and  appliances  to  enable 
said  company  to  supply  and  distribute  such  electric  light  and 
power;  to  supply  electric  light  or  power  to  such  persons,  com- 
panies or  corporations  as  may  require  the  same  on  such  terms 
as  may  be  agreed;  to  acquire  such  real  estate  by  purchase  or  by 
lease  as  may  be  requisite  for  carrying  on  the  business  of  the  said 
company;  to  acquire  by  purchase,  contract,  agreement  or  under 
license  or  otherwise  the  right  to  hold,  keep,  maintain,  use  and 
enjoy  any  patent,  patent  rights  or  other  rights  for  the  manufacture, 
production,  use  and  sale  of  electric  light  or  power,  and  to  sell, 
lease  or  otherwise  dispose  of  said  patent  or  other  rights  or  any 
of  them,  and  to  manufacture  or  buy  and  also  to  sell  or  lease  all 
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fittings,  machines,  apparatus,  or  other  things  required  for  the 
use  of  the  said  company  or  its  consumers.” 

The  statute  ^ under  which  the  company  was  incorporated 
provides:  ‘‘2.  Every  company  incorporated  under  this  Act 

may  construct,  maintain,  complete,  and  operate  works  for  the 
production,  sale  and  distribution  of  electricity,  for  purposes  of 
light,  heat,  and  power,  and  may  conduct  the  same  by  any  means 
through,  under,  and  along  the  streets,  highways,  and  public 
places  of  such  cities,  towns,  and  other  municipalities;  but  as 
to  such  streets,  highways,  and  public  places,  only  upon  and  subject 
to  such  agreement  in  respect  thereof  as  shall  be  made  between 
the  company  and  the  said  municipalities  respectively,  and  under 
and  subject  to  any  by-law  or  by-laws  of  the  councils  of  the  said 
municipalities,  passed  in  pursuance  thereof.” 


In  addition,  the  company  is  given  (sec.  3)  the  powers  conferred 
by  secs.  50  to  60  and  62  to  85,  inclusive,  of  the  Act  respecting 
Joint  Stock  Companies  for  supplying  cities,  etc.,  with  gas  and 
water,  being  ch.  157  of  R.S.O.  1877;  the  word  ‘‘electricity” 
being  substituted  for  the  words  “gas”  or  “gas  and  water,”  and 
the  words  “wires  or  conductors”  being  substituted  for  “mains 
or  pipes.”  These  sections  cover  many  provisions  that  are  not 
now  in  any  way  material:  e.g.,  clauses  enabling  the  municipality 
to  take  stock,  clauses  relating  to  borrowing  powers,  clauses  im- 
posing penalties  for  injury  to  the  company’s  property,  and  pro- 
viding for  arbitration  where  the  company  deems  it  proper  to 
carry  its  pipes  through  the  lands  of  any  person  lying  within  the 
municipality  or  within  ten  miles  thereof.  By  sec.  4 of  the  statute 
(45  Viet.  ch.  19)  the  exercise  of  compulsory  powers  is  made 
subject  to  the  payment  or  tender  of  compensation,  as  determined 
l)y  award. 

Other  provisions  of  the  Act  so  incorporated  appear  to  me  to 
})e  of  importance  in  considering  the  matter  involved  in  this 
action,  particularly  sec.  54,  which  I quote,  substituting  the  proper 
words  as  already  indicated:  “54.  Any  such  compan}^  may  break 
up,  dig  and  trench  so  much  and  so  many  of  the  streets,  squares, 
highways,  lanes  and  public  places  of  the  municipalities  for  supply- 
ing which  with  electricity  the  company  has  been  incorporated, 
as  are  necessary  for  laying  the  wires  or  conductors  to  conduct  the 
electricity  from  the  works  of  the  company  to  the  consumers 
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thereof,  doing  no  unnecessary  damage  in  the  premises,  and  taking 
care  as  far  as  may  be  to  preserve  a free  and  uninterrupted  passage 
through  the  said  streets,  squares,  highways,  lanes  and  public 
places,  while  the  works  are  in  progress.” 

Section  55  prohibits  the  location  of  water  pipes  within  6 ‘feet 
of  the  pipes  of  any  other  company.  This  will  probably  be  in- 
terpreted as  prohibiting  the  placing  of  electric  wires  within  that 
distance  of  the  wires  of  another  company. 

Sections  56  to  58  make  provisions,  upon  proper  terms,  for 
entering  upon  private  property  for  the  purpose  of  supplying 
customers,  compensation  being  made  for  any  injury  done. 

Section  70  provides  that  the  Act  shall  not  authorise  any  com- 
pany to  interfere  with  any  exclusive  privilege  granted  to  any  other 
company. 

At  the  time  of  the  passing  of  the  Act  of  1882  and  of  the  in- 
corporation of  the  company  in  1883,  electricity  had  not  come  into 
general  use,  either  for  street  or  domestic  lighting.  The  streets 
of  Toronto  were  then  lighted  by  gas;  the  houses  and  stores  were 
generally  lighted  either  by  gas  or  by  some  system  of  oil  lighting. 

At  that  time  much  was  expected  from  the  system  of  lighting 
by  arc  lamps;  lamps  which,  while  fairly  well  suited  for  the  illum- 
ination of  streets  and  public  places,  and  capable  of  being  adapted 
for  use  in  stores,  were  quite  unsuitable  for  domestic  use.  The 
advent  of  this  system  of  street  lighting  was  welcomed  by  those 
interested  in  the  municipality,  and  regarded  as  a great  advance 
upon  the  then  existing  system. 

Two  documents,  both  ante-dating  the  incorporation  of  the 
plaintiff  company,  serve  to  indicate  the  situation.  On  the  9th 
July,  1883,  Mr.  Wright,  who  afterwards  became  the  manager 
of  the  plaintiff  company,  wrote  to  the  Mayor,  calling  attention 
to  the  advantages  of  electric  lighting  over  gas  for  the  principal 
street  intersections,  both  as  regards  superiority  of  illuminating 
power  and  economy  in  cost,  ‘As  compared  with  the  patent 
burners  now  being  used  at  King  and  Yonge  street  crossings.” 
He  offers  to  supply  electric  lights  of  2,000  candle  power,  and  asks 
an  opportunity  to  make  a demonstration  and  comparative  tests, 
and  for  investigation  by  the  municipality. 

On  the  7th  August,  1883,  the  municipality  granted  permission 
to  erect  poles  and  wires  temporarily  for  the  jnirpose  of  affording 
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an  opportunity  of  testing  the  electric  light  within  a limited  area; 
and  on  the  30th  August,  1883,  an  agreement  was  made  permitting 
the  gentlemen  who  afterwards  became  the  incorporators  of  the 
plaintiff  company  to  erect  poles  for  demonstration  purposes, 
subject  to  strict  provisions  relating  to  their  removel  if  so  directed. 
This  is  said  to  be  an  interim  agreement  until  the  company  should 
receive  its  charter  of  incorporation  and  become  duly  organised. 
Provisions  are  contained  in  the  agreement  relating  to  the  use 
of  the  poles  to  be  erected  by  other  companies,  and  entitling  the 
contracting  parties  to  use  the  poles  of  other  companies  upon  paying 
a proper  proportion  of  the  cost  of  erection. 

In  March,  1884,  a tender  was  made  by  the  plaintiff  compan}^ 
for  the  lighting  of  the  streets  by  electric  lights  of  2,000  candle 
power  “such  as  we  are  now  using  in  the  city;’’  50  lights  to  be 
erected  in  the  central  part  of  the  city,  within  30  days  from  notice 
of  acceptance.  This  resulted  in  the  agreem’ent  of  the  6th  Sep- 
tember, 1884,  reciting  that  the  Toronto  Electric  Light  Company 
and  the  Canada  Electric  and  Manufacturing  Company  have 
each  exhibited  25  lights  for  the  purpose  of  testing  the  qualities 
of  the  two  systems  of  street  lighting,  and  that  it  has  been  decided 
to  award  the  contract  to  the  plaintiff  company.  A contract  was 
then  made  for  street  lighting  by  the  arc  system  for  a term  of  5 
3^ears.  This  contract  was  put  an  end  to  before  its  expiry  by  an 
agreement  bearing  date  the  14th  January,  1886,  by  which  the 
company  undertook  to  erect  from  100  to  200  arc  lights  for  the 
lighting  of  the  city  for  the  term  of  4 years  and  6 months. 

Upon  the  expiry  of  this  agreement,  a new  agreement  was 
made,  dated  the  28th  October,  1890,  calling  for  the  supply  of  800 
lights  for  a period  of  5 years. 

During  all  the  earlier  period  of  the  electric  street  lighting,  the 
electric  system  was  operated  concurrently  with  gas  lighting;  the 
electric  lights  being  placed  only  in  the  more  central  portion  of 
the  city.  In  the  meantime,  while  the  contract  of  1886  was  still 
current,  another  agreement  was  come  to  between  the  parties, 
upon  which  much  reliance  is  placed  in  this  litigation.  This  agree- 
ment bears  date  the  13th  November,  1889.  The  more  important 
clauses  of  the  agreement  are  as  follows: — 

“Whereas  the  company  have  been  and  are  engaged  in  the 
business  of  producing  and  supplying  electric  light  in  the  city  of 
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Toronto  on  the  overhead  system,  and  have  plant,  poles,  and 
material  in  use  therefor,  under  which  light  is  now  being  supplied 
to  the  city  and  to  individual  citizens  thereof : 

^And  whereas  the  company  propose  to  extend  their  works  in 
the  city  of  Toronto,  hereinafter  referred  to  as  Hhe  city,’  for  the 
further  manufacture,  production,  and  supply  of  electricity  for 
the  purpose  of  light,  heat,  power,  and  other  purposes;  and  has 
applied  to  the  corporation  for  the  right  to  lay  down  underground 
wires,  conduits,  and  appliances  for  the  further  distribution  and 
supply  of  electricity  throughout  the  city: 

^And  whereas  the  corporation  has  agreed  to  grant  such  right 
upon  the  terms  and  conditions  hereinafter  set  forth: — 

“1.  Now  this  indenture  witnesseth  that,  in  consideration  of 
the  premises  and  of  the  covenants  and  agreements  herein  set 
forth  on  the  part  of  the  company  to  be  observed  and  performed, 
the  corporation  doth  hereby  give  and  grant  unto  the  company, 
their  successors  and  assigns,  the  right  (in  addition  to  their  other 
works  and  plant  in  operation  for  the  use  of  the  city  and  individuals 
as  aforesaid)  to  construct,  lay  down,  and  operate  underground 
wires,  conduits,  and  appliances  for  the  distribution  and  supply 
of  electricity  as  aforesaid,  and  to  take  up,  renew,  and  repair  the 
same,  and  for  that  purpose  from  time  to  time,  under  the  super- 
vision and  direction  of  the  City  Engineer  and  to  his  satisfaction, 
to  make  such  openings  in,  upon,  and  along  the  streets,  lanes, 
parks,  and  public  places  in  the  city  of  Toronto  as  may  be  found 
to  be  necessary  or  convenient  for  the  purposes  aforesaid;  and 
thereafter  to  fill  all  such  openings  and  to  restore  the  roadbed  as 
nearly  as  possible  to  the  same  condition  in  which  it  was  before 
such  openings  were  made.  All  such  openings  shall  be  made  at 
such  times  and  places  and  in  such  manner  as  the  City  Engineer 
may  from  time  to  time  direct.  And  the  company  shall  pay  on 
demand  to  the  corporation  all  sums  in  the  way  of  wages  which  the 
corporation  may  have  to  pay  to  any  inspector  or  other  person 
appointed  by  the  corporation  to  act  for  the  said  engineer  in  respect 
of  matters  comprised  in  this  agreement.” 

Clause  2 provides  for  notice  to  the  City  Engineer  before  making 
any  opening  upon  the  street. 

Clause  3 is  as  follows:  “3.  The  council  of  the  corporation 
shall  have  the  right  to  prohibit  the  company  from  making  such 
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openings  in  any  street,  lane,  park,  or  public  place,  if  there  be  any 
cause  why  such  opening  should  not  be  made,  and  another  street, 
lane,  or  place  whereby  access  to  the  locality  desired  to  be  reached 
is  available.’^ 

Clause  4 provides  for  expeditious  execution  of  the  work. 

Clause  5 provides  for  indemnity  of  the  corporation  with  respect 
to  any  opening  in  the  street. 

Clause  6 is  as  follows:  “At  the  expiration  of  30  years  from 
the  date  of  this  agreement,  the  corporation  shall  (subject  to  the 
provisions  hereinafter  set  forth,  and  if  the  corporation  shall  have 
given  to  the  company  one  year's  previous  notice  in  writing  of 
their  intention  so  to  do)  have  the  right  to  purchase  (f.c.,  at  the 
expiration  of  said  30  years)  all  the  interest  and  assets  of  the  com- 
pany, comprising  plant,  buildings,  and  material  used  or  necessary 
for  the  carrying  on  of  its  business,  and  the  amount  in  such  case 
to  be  paid  to  the  company  by  the  corporation,  if  not  agreed  upon 
by  the  company  and  the  corporation,  shall  be  ascertained  by 
the  award  of  three  arbitrators,  to  be  appointed  one  by  the  corpora- 
tion, one  by  the  company,  and  the  third  to  be  appointed  by  the 
two  appointed  as  aforesaid;  and,  in  case  the  corporation  shall 
fail  to  exercise  such  right  at  the  expiration  of  the  said  30  years, 
the  corporation  may,  at  the  expiration  of  each  succeeding  period 
of  20  years,  exercise  the  same  right  of  purchase  on  the  same  terms, 
provided  one  year’s  previous  notice  in  writing  of  their  intention 
so  to  do  shall  have  been  given  to  the  company.  Provided  always 
that  such  right  of  purchase  shall  exist  only  in  case  the  corporation 
shall  provide  for  a similar  right  of  purchase,  and  shall  impose  a 
like  condition  upon  all  companies  hereafter  authorised  or  required 
by  the  corporation  to  use  any  of  the  streets,  lanes,  parks,  or  public 
places  in  the  city  of  Toronto  for  the  purpose  of  carrying  on  the 
business  of  electric  lighting,  heating,  or  power  within  the  city.” 

Clause  7 is  an  agreement  on  the  part  of  the  company  not  to 
amalgamate  with  or  sell  out  to  any  other  company  without  the 
consent  of  the  municipality. 

At  the  time  of  the  making  of  this  agreement,  the  system  of  light- 
ing by  the  use  of  incandescent  lamps  operated  by  means  of  a cur- 
n'lit  of  low  voltage  (115  volts),  as  contrasted  with  the  high  voltage 
current  necessary  for  arc  lighting  (2,200  volts),  was  being  intro- 
<luced.  This  system  is  admirably  suited  for  domestic  use  and  for 
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the  lighting  of  stores.  At  that  time,  in  addition  to  street  lighting, 
the  plaintiff  company  was  supplying  some  250  customers  with  arc 
lights,  these  customers  being  mainly,  if  not  altogether,  supplied 
from  wires  strung  upon  the  poles  used  for  street  lighting;  a 
separate  set  of  wires  being  necessary  owing  to  the  different  hours 
for  which  service  was  required. 

Immediately  after  the  making  of  this  agreement,  the  company 
installed  its  system  of  incandescent  lighting.  Underground 
conduits  were  laid  in  some  of  the  central  parts  of  the  city,  but  by 
far  the  greater  portion  of  the  city  was  served  by  an  overhead 
system,  wires  being  carried  upon  poles. 

Street  lighting  contracts  were  from  time  to  time  made  calling 
for  additional  lights.  In  some  cases  poles  erected  for  the  street 
lighting  service  were  used  to  carry  the  wires  for  domestic  lighting 
and  power;  in  other  cases  poles  erected  for  carrying  wires  for 
domestic  service  were  utilised  for  the  street  lighting  service.  In 
the  great  majority  of  instances  the  same  poles  were  ultimately 
used  for  both  services.  In  a minority  of  instances  the  poles  and 
wires  were  used  for  one  service  only,  sometimes  for  the  lighting 
service  alone,  sometimes  for  domestic  service  alone. 

Things  continued  in  this  way  until  1901,  when  friction  arose 
between  the  city  and  the  company  by  reason  of  the  purchase  by 
the  plaintiff  conpany  of  all  the  stock  of  an  opposition  company, 
which  the  city  regarded  as  a breach  of  the  clause  with  respect 
to  amalgamation  contained  in  the  agreement  of  1889.  Litigation 
in  respect  to  this  resulted  and  was  carried  on  for  some  years,  the 
company  being  successful. 

At  the  time  of  this  litigation,  the  parties  became  at  arm^s 
length,  and  the  city  denied  the  company’s  right  to  erect  any  poles 
upon  the  streets.  As  a modus  vivendi,  a series  of  special  agree- 
ments were  made  concerning  the  erection  of  poles,  which  all 
followed  one  form.  Exhibit  23  will  serve  as  an  example.  This 
agreement  recites  the  application  of  the  company  for  permission 
to  erect  poles  on  a specific  street  for  the  purpose  of  supplying 
light  and  power  to  residences  on  that  street,  and  the  recommenda- 
tion of  the  committee  of  fire  and  light,  adopted  by  council,  to 
grant  this  permission  upon  the  signature  of  the  company  to  the 
agreement  in  question.  The  company  then  agrees,  in  considera- 
tion of  the  permission  hereby  granted  to  erect  poles  on  the  street 
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in  question,  that  it  will  immediately  remove  the  poles  from  the 
street  at  any  time,  upon  receiving  2 weeks’  notice  from  the  city. 

In  1904,  the  form  of  agreement  was  modified  by  adding  to  it 
the  following:  ‘‘Provided,  however,  that  this  agreement  is  without 
prejudice  to  any  rights  which  the  company  may  have  for  the 
erection  and  maintenance  of  poles  and  wires  in  the  streets  or  public 
places  in  the  said  city  for  transmission  of  electric  energy  for  the 
use  of  the  citizens  thereof.” 

Under  agreements  in  the  form  firstly  mentioned,  99  poles  were 
erected.  Under  the  modified  agreement  of  the  year  1904,  1904 
poles  were  erected;  or  a total  of  2,003.  This,  however,  is  but  a 
small  proportion  of  the  number  of  poles  actually  erected  during 
that  period.  Permission  was  not  always  sought,  and  probably 
was  merely  sought  where  the  poles  were  required  in  the  first  place 
for  street  lighting. 

The  growth  of  the  system  was  such  that  at  the  time  trouble 
again  became  acute,  shortly  before  the  bringing  of  this  action, 
the  company  had  upon  the  streets  of  the  city  370  miles  of  overhead 
construction,  consisting  of  15,705  poles  and  1,450  miles  of  wire; 
and  54  miles  of  underground  mains,  consisting  of  350  miles  of 
single  conduit,  containing  143  miles  of  cable.  Exhibit  number 
12  shews  that  almost  the  entire  city  was  covered  by  a network 
of  wires. 

Another  illustration  of  the  enormous  growth  of  the  business 
of  the  compan}^  is  found  in  the  figures  covered  by  the  statement 
filed  as  exhibit  27.  In  1890,  the  amounts  received  for  arc  lighting 
for  street  lights  was  under  $68,000,  and  for  arc  lighting  for  com- 
mercial purposes  $32,000;*  a total  just  under  $100,000.  In 
1892,  the  total  for  arc  lighting  had  increased  to  about  $133,000. 
Low  tension  current  for  incandescent  lighting  and  power  began 
to  be  supplied  in  that  year,  but  only  to  a small  extent,  the  amounts 
received  for  lighting  being  $1,669  and  for  current  supplied  for 
power  $5,036. 

In  1901,  the  amount  received  for  high  tension  current  for 
street^lighting  was  $90,000,  and  for  commercial  lighting  $20,000; 
the  ^reduction  in  figures  not  indicating  a decrease  in  the  amount 
of  lighting,  but  representing  rather  a decrease  in  the  price  charged; 
because  the  number  of  street  lights  had  iniTeased  from  553  to 
1,195.  For  the  low  tension  current  $162,000  was  received  for 
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lighting  and  $147,000  for  power;  total  receipts  being  $421,000, 
of  which  street  lighting  formed  a little  more  than  one-fifth. 

In  1910,  the  last  year  before  circumstances  changed,  owing 
to  the  introduction  of  a competing  lighting  system,  the  amounts 
received  from  high  tension  current  were,  for  street  lighting 
$120,000  (1,723  lights)  and  for  commercial  arc  lighting  $11,500; 
while  the  amount  received  for  low  tension  incandescent  lighting 
current  was  $872,000  and  for  power  $405,000;  so  that  the  street 
lighting  represented  less  than  one-twelfth  of  the  total. 

All  this  cannot  have  been,  and  I am  satisfied  was  not,  without 
the  knowledge  of  the  civic  authorities.  In  the  annual  report  of 
the  City  Engineer  for  1901,  submitted  to  the  city  council,  it  is 
said:  ‘‘During  the  year  both  the  Bell  Telephone  Company  and 
the  Toronto  Electric  Light  Company  have  constructed  a great 
deal  of  overhead  and  underground  work.  The  Bell  Telephone 
Company  laid  about  41,000  feet  and  the  Toronto  Electric  Light 
Company  about  55,000  feet  of  underground  ducts.  The  Toronto 
Electric  Light  Company  have  absorbed  the  Toronto  Incandescent 
Electric  Light  Company,  and  have  during  the  year  obtained 
permission  from  the  council  to  erect  a number  of  poles  and  wires 
on  residential  streets,  for  the  purpose  of  furnishing  incandescent 
lights  to  citizens.’’ 

The  municipality  itself  became  a customer  of  the  company 
for  the  lighting  of  many  municipal  buildings  by  incandescent 
light;  in  fact,  almost  all  residences  and  office  buildings  within 
the  municipality  were  lighted  either  by  the  Consumers  Gas 
Company  or  by  the  Electric  Light  Company. 

The  last  street  lighting  contract,  made  in  ordinary  course, 
was  the  contract  dated  the  3rd  December,  1905,  for  the  lighting 
of  the  streets  for  five  j^ears.  Before  the  expiry  of  this  contract, 
the  city  itself  had  undertaken  the  establishment  of  an  electric 
lighting  system,  designated  in  the  evidence  as  the  Hydro-Electric 
system,  and  temporary  contracts  were  made  with  the  Toronto 
Electric  Light  Company  for  the  lighting  of  the  streets  pending  the 
complete  installation  of  the  city’s  system. 

•On  the  9th  December,  1911,  all  these  contracts  having  expired, 
a notice  was  sent  on  behalf  of  the  city  to  the  plaintiffs  calling 
upon  them,  now  that  the  street  lighting  contract  and  its  renewals 
had  expired,  to  remove  at  its  own  expense  all  poles  and  other 
appliances  used  by  it  upon  the  city  streets. 

27 — 31  o.L.K. 
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Pursuant  to  this  notice,  the  company  has  now  removed  all 
poles  used  exclusively  for  street  lighting  purposes,  but  has  refused 
to  move  poles  which  are  used  for  the  purpose  of  supplying  current 
to  private  customers. 

This  notice  was  given  under  a clause  in  the  street  lighting 
contract  which  provided  that  at  the  expiration  of  the  contract  all 
poles  and  other  appliances  used  by  the  contractor  upon  the  city 
streets  shall,  at  the  option  of  the  corporation,  be  removed  by  the 
contractor.  Having  regard  to  the  subject-matter  of  the  contract 
and  the  text  of  this  provision,  it  is  obvious  that  this  clause  is 
intended  to  relate  to  poles  and  wires  erected  for  the  purposes  of 
street  lighting. 

On  the  19th  December,  1911,  the  City  Engineer  wrote  to  the 
plaintiff  company  a letter  stating  that  “a  short  time  ago  this 
department  put  the  handling  of  all  poles  erected  or  to  be  erected 
in  the  city  upon  a new  basis;  and,  in  order  to  keep  systematic 
track  of  such  work,  I would  be  glad  if  you  would  in  future  make  the 
necessary  application,  accompanied  by  plans  shewing  the  location 
of  the  pole  line,’’  etc. 

On  the  6th  February,  1912,  a resolution  was  passed  by  the 
city  council,  apparently  intended  to  bring  matters  to  an  issue: — 

“Whereas,  at  a meeting  of  this  council  held  on  the  22nd 
January,  through  inadvertence,  permission  was  granted  to  the 
Toronto  Electric  Light  Company  to  lay  certain  underground 
conduits  on  Lansdowne  avenue  and  St.  Clarens  avenue,  which 
streets  are  outside  of  the  city  of  Toronto  as  it  existed  on  the 
13th  November,  1889: 

“And  whereas  the  Corporation  of  the  City  of  Toronto  claims 
that  the  Toronto  Electric  Light  Company  has  no  underground 
franchise  for  that  part  of  the  city  which  lies  outside  the  limits 
of  the  city  as  they  existed  on  the  13th  November,  1889: 

“And  whereas  the  City  of  Toronto  denies  that  the  Toronto 
Electric  Light  Company  has  any  franchise  whatever  for  the  con- 
struction of  pole  lines  otherwise  than  for  the  purposes  of  its  street 
lighting  contract  with  the  city: — 

“Be  it  resolved  that  the  Corporation  of  the  City  of  Toronto 
denies  the  right  of  the  Toronto  Electric  Light  Company  to  make 
underground  construction  outside  the  limits  of  the  city  as  they 
existed  on  the  13th  November,  1889,  and  hereby  confirms  the 
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City  Engineer  in  any  efforts  he  may  make  in  preventing  the 
erection  of  any  further  poles  or  in  having  removed  those  that 
now  exist.’’ 

During  the  period  in  which  the  growth  of  the  operations  of 
the  company  has  been  roughly  outlined,  the  city  itself  has  also 
grown  enormously,  both  in  area  and  in  population.  From  time 
to  time,  under  the  provisions  of  the  various  Acts  in  force,  portions 
of  the  township  adjacent  to  the  city  have  been  included  within 
its  boundaries.  In  most  instances,  if  not  all,  many  residences 
had  been  erected  in  the  annexed  territory  before  annexation. 

On  the  15th  June,  1908,  the  company  entered  into  an  agree- 
ment with  the  Municipal  Council  of  the  Township  of  York.  This 
agreement  recites  that  the  company  has  applied  to  the  township 
for  permission  to  erect  poles  and  string  wires  thereon  on  the 
highways  therein  mentioned  in  the  township  of  York,  for  the 
purpose  of  transmitting  electricity  to  enable  them  to  supply 
light  and  power  for  public  and  private  purposes,  and  that  by 
resolution  of  the  15th  June,  1908,  the  municipality  has  consented 
to  grant  that  permission  upon  the  terms  therein  set  out.  Per- 
mission is  then  given  to  erect  poles  on  a number  of  streets  named, 
and  upon  such  other  streets  as  may  be  from  time  to  time  desig- 
nated by  resolution  of  the  council,  during  a period  of  20  years, 
which  period  may  be  extended  or  renewed  at  the  will  of  the 
council;  the  privilege  granted  not  to  be  regarded  as  establishing 
an  exclusive  right  or  franchise  upon  the  streets. 

One  other  fact  remains  to  be  mentioned,  and  that  is,  that  in 
the  specifications  for  the  lighting  for  the  streets  of  Toronto, 
which  were  submitted  as  the  basis  of  competition  by  any  tenderer, 
it  is  provided  by  clause  26  that  “the  successful  tenderer  shall 
have  all  the  rights  with  respect  to  the  sale  of  electric  heat,  light, 
and  energy  throughout  the  city  which  the  present  contractors” 
{i.e.,  the  plaintiff  company)  “are  legally  entitled  to,  so  far  as  the 
city  can  legally  grant  the  same,  upon  entering  into  an  agreement 
or  agreements  with  the  city  to  the  same  effect  as  the  agreement 
or  agreements  with  the  present  contractors,  except”  certain 
provisions  as  to  the  purchase  of  the  works,  which  were  to  be  the 
same  as  the  provisions  in  an  agreement  then  existing  with  the 
Toronto  Railway  Company. 

Following  the  resolution  of  the  city  council  above  quoted,  the 
city  sought  to  resist  by  force  the  erection  of  further  poles  upon 
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the  streets,  and  sought  to  remove  by  force  poles  already  erected. 
This  undignified  course  was  probably  taken  for  the  purpose  of 
provoking  the  plaintiff  to  become  the  attacking  party  in  the 
litigation  which  was  inevitable. 

The  opposition  system,  which  is  owned  by  the  city  and  oper- 
ated by  a Board  of  Commissioners,  has  covered  the  city  with  a 
duplicate  network  of  wires  erected  upon  poles ; and  the  fact  that, 
at  the  very  time  the  electric  light  company's  wires  were  being 
removed  from  the  houses  of  its  customers  by  the  city,  a canvasser 
representing  the  other  branch  of  the  city’s  service  was  present 
to  solicit  business,  is  perhaps  not  unjustifiably  regarded  by  the 
plaintiff  as  an  indication  of  motive  for  the  hostility  existing. 


This  action  is  brought  for  the  purpose  of  obtaining  an  injunc- 
tion restraining  the  defendant  corporation  from  interfering  with 
the  poles  and  wires  of  the  plaintiff  company.  The  defendant 
sets  up  in  answer  that  the  plaintiff  has  no  right  whatever  to  erect 
or  maintain  poles  or  wires  upon  the  city  streets,  and  that  the 
agreement  of  1889  only  authorises  the  construction  of  an  under- 
ground system  for  the  distribution  of  electricity.  It  is  then 
claimed  that  the  recital  in  the  agreement  of  1889  was  unnecessary 
and  mere  surplusage,  and  does  not  constitute  an  estoppel  so  far 
as  the  city  is  concerned,  nor  is  the  city  in  any  way  prevented,  by 
acquiescence  or  otherwise,  from  objecting  to  the  overhead  system 
established  by  the  company. 

By  a paragraph  added  at  the  trial,  the  defendant  further 
claims  that  at  the  time  of  the  making  of  the  agreement  in  1889, 
it  had  no  power  or  authority  to  permit  the  erection  of  poles  upon 
the  streets,  and,  if  the  agreement  in  question  grants  or  admits 
such  right,  it  is  ultra  vires.  The  allegation  is  also  made  that  the 
defendant  has  not  “acquiesced  in  any  way  or  even  been  aware 
of  the  existence  of  an  overhead  business  of  the  plaintiff  or  any 
extensions  thereof.”  The  series  of  lighting  contracts  above  re- 
ferred to  are  then  set  out,  and  the  exercise  of  the  option  to  require 
the  removal  of  poles  erected  under  these  contracts. 

The  special  agreements  with  regard  to  the  erection  of  poles 
and  their  removal  are  then  referred  to,  and  it  is  said  that,  if  any 
other  poles  have  been  erected  save  under  the  lighting  agreement 
and  these  special  agreements,  such  poles  have  been  erected  without 
the  knowledge  of  the  defendant  and  without  any  right. 
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The  fundamental  difficulty  in  the  case  is  the  absence  of  any 
formal  agreement  on  the  part  of  the  municipality  evidencing 
its  consent  under  the  Act  of  1882,  45  Viet.  ch.  19.  The  statute 
R.S.O.  1877,  ch.  157,  sec.  54,  gives  to  the  company  the  right 
to  construct  works  for  the  transmission  of  electricity  along  the 
streets  of  the  municipality;  but,  by  sec.  2 of  the  Act  of  1882, 
this  right  may  be  exercised  ‘^only  upon  and  subject  to  such  agree- 
ment in  respect  thereof  as  shall  be  made’^  between  the  company 
and  the  municipality  and  subject  to  any  by-law  passed  in  pursu- 
ance of  such  agreement. 

Apparently  no  agreement  was  made  at  the  time  save  the 
agreements  with  relation  to  the  establishment  of  poles  and  wires 
for  the  purpose  of  street  lighting.  Yet  from  the  beginning  com- 
mercial lighting  was  an  important  factor  in  the  company’s  opera- 
tions; for,  according  to  the  statement  filed  as  exhibit  28,  the 
company  in  the  year  1884  supplied  light  for  commercial  purposes 
from  February  and  did  not  commence  street  lighting  until  June. 
The  amount  earned  for  street  lighting  in  that  year  was  $4,805, 
as  against  $7,323  for  commercial  lighting.  In  the  month  of 
December  the  amount  earned  for  commercial  lighting  was  almost 
identical  with  that  earned  for  street  lighting.  The  truth  probably 
is,  that  the  improved  method  of  lighting  was  so  enthusiasticallj" 
welcomed  that  no  attention  was  paid  to  the  necessity  of  a formal 
agreement. 

When  the  agreement  of  1889  was  made,  the  recitals  correctly 
state  the  situation.  The  company  had  in  operation  an  overhead 
system  by  which  it  was  supplying  a light  not  only  to  the  city 
but  to  individual  citizens.  It  had  applied  for  permission  to  lay 
down  underground  conduits  and  wires.  I think  it  was  recognised 
then  that  the  company  was  rightfully  in  occupation  of  the  city 
streets  by  its  overhead  system.  It  was  also  recognised  that  under 
the  statute  there  was  no  provision  for  the  determination  of  that 
occupation.  The  permission  to  construct  the  underground 
conduits  was  granted  in  consideration  of  the  company  agreeing 
to  give  to  the  municipality  the  right  to  purchase,  at  the  expiration 
of  30  years,  all  the  plant,  buildings,  and  material  used  in  the  carry- 
ing on  of  its  business.  This  agreement,  I think,  contemplates 
the  sale  by  the  company  to  the  municipality  of  its  entire  under- 
taking, overhead  and  underground;  and,  in  view  of  this,  it 
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appears  to  me  that  the  assent  of  the  city  to  the  user  by  the  com- 
pany of  the  municipal  highways  for  transmission  purposes  must 
be  implied;  indeed,  I think  it  must  be  taken  to  be  absolutely 
expressed. 

There  is  more  difficulty  in  construing  this  agreement  in  another 
respect.  Does  it  confer  upon  the  company  any  right  in  the 
future  save  to  extend  its  system  by  means  of  underground  con- 
duits? I think  it  does,  and  that  it  is  to  be  construed  as  conferring 
upon  the  company  the  right  to  construct  underground  conduits 
in  addition  to  using  the  overhead  system  for  supplying  electric 
light  to  its  customers. 

This  seems  to  have  been  the  view  taken  by  the  city  itself; 
for,  during  the  12  years  following  this  agreement  and  until  dis- 
sension arose  over  an  entirely  different  matter,  no  word  of  objec- 
tion was  made  to  the  enormous  expansion  of  the  overhead  system 
which  took  place. 

Looked  at  from  the  commercial  standpoint,  the  construction 
now  suggested  by  the  city  could  never  have  been  present  to  the 
minds  of  the  contracting  parties.  While  the  underground  conduit 
system  is  undoubtedly  the  better  system  for  central  and  densely 
populated  sections,  its  enormous  cost  would  preclude  its  use  for 
the  purpose  of  supplying  customers  in  nine-tenths  of  the  city’s 
area.  No  doubt,  what  was  wanted  was  the  supplying  of  light, 
both  for  street  lighting  and  for  private  purposes,  throughout  the 
municipal  area,  at  a reasonable  cost.  If  no  method  of  distribu- 
tion was  contemplated  save  through  underground  conduits,  the 
distribution  to  any  beyond  a very  limited  central  area  would  have 
been  an  impossibility. 

With  regard  to  the  99  poles  erected  under  the  series  of  agree- 
ments between  1901  and  1904,  the  absolute  covenant  for  removal 
may  occasion  some  difficulty.  If  I am  right  in  thinking  that  the 
company  has  the  right  to  erect  poles  on  any  street  of  the  city,  no 
good  purpose  would  be  served  by  directing  the  removal  of  those 
poles,  when  the  company  might  immediately  re-erect  others.  From 
1904  down,  the  agreements  are  all  without  prejudice  to  the  right 
the  company  claimed,  and  which  I think  they  have,  to  erect  with- 
out specific  permission. 

Lest  I should  be  misunderstood,  the  company  has  never 
claimed  the  right  to  place  its  poles  save  in  accordance  with  tho 
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general  supervision  and  direction  of  the  municipal  authorities. 
From  the  beginning,  the  location  of  the  poles  upon  the  streets  and 
the  use  of  one  street  in  preference  to  another  street  has  been  the 
subject  of  mutual  arrangement  between  the  company  and  the 
City  Engineer;  and  I think  that  this  must  be  taken  to  be  a term 
upon  which  the  consent  of  the  municipality  to  the  erection  of 
poles  must  have  been  granted. 

As  I read  the  section  of  the  statute,  the  consent  of  the  muni- 
cipality to  the  erection  of  any  particular  pole  or  to  the  erection 
of  poles  upon  any  particular  street  is  not  required.  What  the 
statute  requires  is  that,  before  any  company  which  has  obtained 
its  charter  under  the  general  Act  enters  upon  its  operations  in 
the  municipality,  the  municipality  must  assent;  and,  if  it  desires 
to  assent  conditionally,  it  may  embody  in  the  agreement  such 
terms  as  may  be  deemed  proper.  The  agreement  already  referred 
to  with  the  Township  of  York  is  such  an  agreement. 

The  circumstances  in  this  case  make  applicable  the  same 
reasoning  as  that  underlying  the  doctrine  of  lost  grant  in  the 
case  of  easements. 

That  the  municipality  had  knowledge  of  the  operations  of  the 
company  and  its  use  of  the  streets  is,  I think,  abundantly  plain, 
not  only  from  the  recital  of  the  agreement,  but  from  all  the 
surrounding  circumstances.  The  civic  authorities  have  stood 
by  and  allowed  the  expenditure  of  the  large  sums  necessary  to 
establish  the  existing  plant,  with  an  earning  capacity  of  about 
a million  and  a half  per  annum;  they  have  obtained  from  this 
company  an  agreement  to  sell  to  the  city  this  plant  at  a valuation 
which  may  be  had  in  the  year  1919;  and  now  they  seek  to  destroy 
the  whole  undertaking  and  all  the  value  of  the  assets  which  the 
city  has  the  option  to  buy.  I think,  on  the  plainest  principles 
of  the  law  of  estoppel,  the  city  cannot  now  allege  that  the  consent 
necessary  to  be  given  was  not  given  in  1883. 

Assuming,  then,  that  the  municipality  in  1883  gave  the 
necessary  consent,  is  this  consent  operative  beyond  the  then  limits 
of  the  city  so  as  to  render  lawful  the  erection  of  poles  in  territory 
which  has  been  added  to  the  city  between  1883  and  the  present 
time?  In  the  action  of  Toronto  Corporation  v.  Toronto  R.W.  Co., 
[1907]  A.C.  315,  it  was  held  that  the  Toronto  Railway  Company, 
when  it  contracted  to  construct  tracks  and  operate  lines  of  street 
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railway,  and  carry  passengers  for  a fixed  fare  from  any  point 
in  the  city  to  any  other  point  in  the  city,  contracted  with  relation 
to  the  city  as  it  then  was.  It  was  not  thought  possible  that  the 
company  could  have  intended  to  contract  to  carry  passengers  for 
a fixed  fare  over  an  area  which  might  be  indefinitely  extended, 
without  its  consent. 

That  reasoning,  it  appears  to  me,  does  not  control  the  present 
case.  Here,  what  was  required  was  the  assent  of  the  municipality 
to  the  operation  by  the  company  within  the  civic  area.  That 
consent,  once  given,  I think  applies  not  only  to  the  area  of  the 
city  as  it  then  was,  but  to  all  territory  which  might  be  added  and 
which  would  come  within  the  civic  jurisdiction.  There  was 
nothing  in  the  circumstances  to  indicate  that  the  municipal  consent 
was  not  a consent  operative  co-extensively  with  its  legislative 
jurisdiction.  It  could  never  have  been  contemplated  that,  when 
a consent  was  given  in  general  terms,  as  the  statute  requires, 
upon  each  accession  of  new  territory  a further  agreement  or 
consent  should  be  had.  Rather,  the  intention  was  that  the 
company  should  have  the  right  to  supply  electricity,  if  it  chose, 
anywhere  within  the  city  limits  as  they  might  from  time  to  time 
be.  Again,  if  the  term  is  ambiguous,  the  parties  have  shewn  their 
intention  by  their  conduct;  for,  since  the  new  territory  has  been 
added  under  the  long  series  of  agreements  referred  to,  the  company 
has  supplied  light  throughout  the  entire  territory,  not  only  to 
individual  citizens,  but  for  street  lighting. 

I think  the  injunction  sought  must  be  awarded,  and  that, 
if  the  claim  for  damages  is  insisted  upon,  there  should  be  a refer- 
ence to  the  Master  to  ascertain  the  amount,  unless  some  agree- 
ment can  be  made. 

Costs  should  follow  the  event. 
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Till  v.  Town  op  Oakville, 

Kcgligerwe — Death  Caused  hy  Electric  Shock — Independent  Acts  of  'Negli- 
gence by  two  Defendants — Proximate  Cause  of  Death — Liability  of 
both  Defendants — Contribution  or  Indemnity  between  Defendants — 
Contribution  as  to  Costs — Damages. 

W here,  in  an  action  under  the  Fatal  Accidents  Act,  it  was  found  that  the 
death  of  the  plaintiff’s  husband  was  caused  by  two  independent  acts 
of  negligence  on  the  part  of  the  two  defendants  respectively,  in  the 
transmission  of  a dangerous  electric  current,  and  that  each  act  would 
have  been  innocuous  save  for  the  other  negligent  act,  it  was  held,  that, 
as  each  act  was  a proximate  cause  of  the  injury,  the  plaintiff  was  entitled 
to  recover  against  both  defendants. 

Review  of  the  authorities. 

Dominion  Natural  Gas  Co.  v.  Collins,  [1909]  A.C,  640,  646,  specially  re- 
ferred to. 

Held,  also,  that  where  two  defendants  are  found  liable  because  each  has 
been  guilty  of  an  act  of  negligence  which  is  a proximate  cause  of  the 
injury  or  death,  there  is  no  right  on  the  part  of  either  to  claim  con- 
tribution or  indemnity  against  the  other. 

Held,  however,  that  the  Court  had  power  to  direct  contribution  with  re- 
spect to  costs. 

The  plaintiff’s  damages  were  assessed  at  $6,000,  and  judgment  given  in  her 
favour  for  the  recovery  of  that  sum  from  both  defendants,  with  costs — 
the  latter  payable,  as  l>etween  the  defendants,  one-half  by  each. 

Action  against  the  Corporation  of  the  Town  of  Oakville 
and  the  Bell  Telephone  Company  of  Canada  to  recover  dam- 
ages, under  the  Fatal  Accidents  Act,  for  the  death  of  the  plain- 
tiff’s husband  from  the  effect  of  an  electric  shock,  the  plaintiff 
alleging  negligence  on  the  part  of  one  or  both  of  the  defendants. 

Each  of  the  defendants  served  a third  party  notice  upon  the 
other,  and  the  issues  raised  thereby  were  ordered  to  be  tried  with 
the  action. 

May  13,  14,  and  15.  The  action  and  issues  were  tried  without 
a jury  by  Middleton,  J.,  at  Toronto. 

M.  11.  Luclurig,  K.C.,  for  the  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  and  D.  Inglis  Grant,  for  the  defen- 
dant the  Corporation  of  the  Town  of  Oakville. 

D.  L.  McCarthy,  K.C.,  and  F.  M.  Burhidge,  for  the  defendant 
the  Bell  Telephone  Company  of  Canada. 

May  27.  Middleton,  J. : — George  Garfield  Till,  on  the  13th 
April,  1913,  while  carrying  a portable  electric  light  lamp  in  the 
oellar  of  the  Murray  House,  an  hotel  in  the  town  of  Oakville, 
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received  a shock  from  a high  voltage  current  which  had  im- 
jiroperly  obtained  access  to  the  lighting  wires;  resulting  in  hii? 
immediate  death.  This  action  is  brought  by  his  widow  on  be- 
half of  herself  and  his  infant  children,  including  posthumous 
twins.  The  widow  is  33  years  of  age,  and  the  children  are  all  of 
tender  years.  She  claims  against  both  the  corporation  of  the 
town,  which  operates,  through  a commission,  the  electric  light- 
ing of  the  town  by  high  voltage  current  and  the  supply  of  low 
voltage  current  for  the  lighting  of  residences,  and  the  Bell  Tele- 
phone Company  of  Canada. 

The  street  lighting  wire,  which  carries  a voltage  of  1,400,  is 
opposite  the  Murray  House,  suspended  as  a trolley  wire  along 
the  middle  of  the  highway.  The  current  is  supplied  to  this 
trolley  wire  by  a wire  carried  upon  the  electric  light  poles.  This 
wire  descended  from  the  upper  arm  of  the-  pole  opposite  the 
Murray  House  to  the  end  of  this  trolley  wire  carrying  the  lights. 
Upon  the  same  pole  was  situate  a transformer  in  connection  with 
the  street  lighting.  The  high  tension  primary  current  used  for 
street  lighting  purposes,  with  a voltage  of  2,200,  was  carried 
to  this  transformer,  and  was  there  stepped  down  to  a low  ten- 
sion current,  110  to  115  volts,  for  home  lighting  purposes.  The 
wires  leading  from  the  low  tension  side  of  the  transformer  to  a 
cottage  immediately  adjoining  the  Murray  House  in  some  way 
became  crossed  with  the  wire  carrying  the  street  lighting  cur- 
rent to  the  trolley  wire.  This  cross  permitted  the  escape  of  any 
current  upon  the  street  lighting  wire  to  the  low  tension  wires, 
including  those  which  were  connected  with  the  Murray  House 
service. 

Till’s  death  took  place  early  in  the  morning  of  Sunday  the 
13th  April,  1913.  His  intention  was  to  go  to  the  cellar  early 
that  morning  to  adjust  a leaking  water-pipe.  His  brother  found 
liirn  there,  dead,  at  about  a quarter  past  eight.  A man  named 
Hai-ker  had  met  his  death  in  a somewhat  similar  way  on  Friday 
the  lltli.  Harker’s  death  was  supposed  to  have  been  occasioned 
by  the  escape  of  the  street  lighting  current;  and  for  the  safety 
of  the  inhabitants  of  the  town  the  street  lighting  current  was 
off  from  the  evening  of  Harker’s  death  until  after  the  happening 
of  the  accident  to  Till.  This  indicated  that  the  current  which 
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caused  Till’s  death  must  have  escaped  from  the  house-lighting 
primaries  to  the  street-lighting  circuit  in  some  way. 

A thorough  investigation  followed,  with  the  result  of  the 
ultimate  location  of  the  trouble  upon  an  electric  light  pole  at 
the  corner  of  Second  avenue  and  Union  street.  The  sketch,  ex- 
hibit 10,  illustrates  the  location  fairly  well,  save  that  it  is  an 
error  to  continue  Union  street  east  of  Second  avenue.  The  Bell 
Telephone  Company  had  strung  its  wires  down  the  west  side  of 
Second  avenue.  Its  poles  and  wires  were  placed  prior  to  any 
electric  light  poles  or  wires  upon  that  street.  They  were  erected 
in  1907.  The  electric  light  wires  were  not  erected  until  the 
following  year. 

The  electric  light  poles,  save  the  pole  which  caused  the  trouble, 

ft 

were  placed  on  the  east  side  of  Second  avenue,  the  southernmost 
pole  on  that  street  being  on  the  line  of  the  north  side  of  Union 
street.  The  pole  in  question  was  placed  on  the  south-west  cor- 
ner of  the  two  streets,  apparently  with  the  idea  of  carrying 
the  lighting  wires  diagonally  across  Second  avenue  and  thence 
westerly  along  the  south  side  of  Union  street  and  to  permit  wires 
to  be  carried  easterly  for  the  purpose  of  lighting  a large  house 
and  grounds  situate  some  distance  east  of  Second  avenue. 

This  pole  was  improperly  erected  in  this  situation.  Nothing 
could  well  be  more  dangerous  than  placing  a pole  of  a high 
voltage  system  immediately  below  and  midway  between  a span 
of  telephone  wires.  Furthermore,  this  pole  was  at  such  a height 
as  not  to  afford  an  adequate  clearance  to  the  telephone  wires. 
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Upon  this  pole  there  was  at  the  top  a cross-arm  running 
north  and  south.  Below  this  was  placed  a buck-arm  (i.e.,  an 
arm  parallel  with  the  street  to  be  served),  and  the  wires  were 
carried  from  the  pole  on  the  west  side  of  the  street  to  this  buck- 
arm;  two  of  them  passing  to  the  pins  east  of  the  pole,  one  to 
the  pins  west  of  the  pole.  These  wires  were  connected  by 
‘‘risers,”  or  “jumpers,”  as  they  are  called,  with  the  wires  car- 
ried upon  pins  on  the  top  arm  and  carried  along  Union  street. 
After  the  accident,  it  was  found  that  the  two  jumpers  east  of 
the  pole  had  been  brought  into  contact.  The  more  easterly  wire 
carried  the  primary  current  for  the  hou.se  lighting  current;  the 
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Other  carried  the  street  lighting  current.  The  result  of  the 
contact  was  the  escape  of  the  high  tension  electricity  of  the 
primary  to  the  street  lighting  wire,  which  carried  the  current 
across  the  town  to  where  it  escaped  at  the  cross  (on  the  sketch) 
opposite  the  Murray  House  to  the  low  tension  lighting  system, 
and  grounded  through  Till,  causing  his  death. 

The  house  lighting  system  was  perhaps  not  ideal,  but  it  was 
installed  for  the  purpose  of  carrying  low  tension  electricity. 
It  was  adequate  and  sufficient  for  that  purpose;  but  when  Till, 
standing  upon  the  moist  earth  of  the  cellar,  received  through 
this  wire  the  current  in  question,  his  death  was  inevitable.  Had 
the  lamp  which  Till  was  carrying  been  equipped  with  a properly 
insulated  handle,  and  had  the  cord  which  he  was  carrying  been 
a cord  manufactured  for  the  purpose  of  resisting  a high  tension 
current,  Till  might  have  escaped ; but  I do  not  think  that  specu- 
lations of  this  kind  enter  into  the  consideration  of  the  ease. 


Returning  to  the  pole  in  question,  the  point  of  difficulty  is 
to  ascertain  how  these  two  wires,  situate  some  25  feet  from  the 
ground,  were  brought  in  contact.  All  agree  that  they  could  not 
have  been  brought  in  contact  by  any  other  than  human  agency. 
When  erected  it  is  said  that  the  wires  were  placed  as  shewn  in 
exhibit  number  9,  so  that  they  were  in  no  part  nearer  together 
than  11  inches,  the  distance  between  the  two  insulators.  Be 
this  as  it  may,  they  had  proved  adequate  to  carry  the  current 
without  danger  from  the  time  of  erection  in  1908  until  April, 
1913. 

As  I have  already  stated,  this  electric  light  pole  was  immedi- 
ately under  the  wires  carried  by  the  Bell  Telephone  poles,  and 
these  telephone  poles  carried  ten  ordinary  iron  telephone  wires, 
upon  insulators.  They  carried,  in  addition,  what  is  called  a style 
B wire,  that  is,  two  insulated  wires  twisted  together.  The  com- 
pany was  about  to  substitute  for  these  wires  a lead-covered  cable, 
and  had  installed,  during  a few  weeks  preceding  the  accident, 
a messenger  wire  upon  the  pole.  This  messenger  wire  is  a steel 
wire  of  great  strength,  strung  taut,  for  the  purpose  of  having 
the  cable  suspended  to  it.  It  is  rfot  itself  a current-carrying 
wire.  Shortly  before  the  fatal  day  in  question,  an  employee  of 
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the  company  passed  along  this  messenger  wire  in  a sling  made 
by  a leather  belt  hooked  by  clasps  at  each  end  over  the  wire,  in 
which  the  employee  sat.  He  had  with  him  a box  containing  a 
number  of  aerial  rings,  which  he  attached  to  the  wire  at  inter- 
vals of  20  inches.  This  required  him  to  pass  from  pole  to  pole 
of  the  telephone  wire.  The  rings  once  attached,  he  could  not  go 
back  again,  but  must  of  necessity  go  forward.  When  he  came  to 
the  pole  in  question,  he  found  that  the  messenger  wire  carried 
him  some  eight  inches  east  of  the  pole.  He  realised,  he  says,  the 
awkwardness  of  the  situation.  He  was  confronted  with  the 
wires  passing  east  and  west  of  the  pole  and  with  the  risers.  He 
saw  that  the  riser  of  the  inside  or  northerly  wire  w^as  jointed 
and  that  the  joint  was  bare.  He  knew  that  the  messenger  wire 
was  grounded,  and  that,  if  he  came  in  contact  with  a live  elec- 
tric wire,  it  meant  his  instant  death.  He  communicated  with 
his  assistant  on  the  ground  and  asked  him  to  ascertain  if  the 
electric  lights  were  on.  The  assistant  reported  that  the  lights 
were  on;  so  the  man  above  says  that  he  climbed  from  his  belt 
on  to  the  western  end  of  the  buck-arm,  steering  clear  of  the  dan- 
gerous exposed  joint  on  the  east  side.  After  he  had  removed 
his  belt  and  fastened  rings  to  the  messenger  wire,  he  replaced 
his  belt  on  the  north  side  of  the  pole  and  proceeded  on  his  jour- 
ney northward  without  ever  having  been  on  the  east  ^ide  of 
the  pole  at  all.  He  not  only  denies  having  interfered  with  the 
wires  in  question,  but  asserts  that,  had  he  come  in  contact  with 
them,  he  must  have  received  a violent  shock. 

The  only  other  man  who  is  shewn  to  have  been  up  the  pole 
was  an  assistant  who  took  part  in  the  placing  of  the  messenger 
wire,  some  little  time  earlier.  He  says  that  he  climbed  the  pole 
on  the  north  or  north-east  side  of  the  pole;  that  he  did  not  go 
in  the  neighbourhood  of  the  jumpers.  He  saw  them;  they  were 
then  some  four  inches  apart,  and  he  realised  the  danger  of  the 
situation.  His  work  was  to  reach  out  to  the  west  for  a rope 
which  had  been  thrown  over  the  wires  west  of  the  pole  and 
which  was  pulled  in  towards  it;  and  when  he  reached  this  he 
held  it  up  above  the  pole  so  as  to  permit  its  being  drawn  through 
his  hand,  protected  by  a glove,  followed  by  the  messenger  wire. 
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This  he  held  free  and  clear  until  the  messenger  wire  was  hauled 
taut  by  the  men  on  the  telephone  poles.  That  this  man  did  not 
interfere  with  the  wires  is  stated  not  only  by  himself,  but  by 
the  man  who  attached  the  rings  to  the  messenger  wire,  who  says 
that,  when  he  was  up,  the  wires  were  in  proper  position. 

Upon  the  pole  in  question  were  found,  after  the  accident,  a 
number  of  fresh  spur  marks,  I think  more  than  could  be  ac- 
counted for  by  the  ascent  of  this  man,  but  no  explanation  of 
how  these  marks  got  there  was  made. 

The  case  sought  to  be  made  by  the  plaintiff  and  by  the  town 
against  the  telephone  company  is,  that,  notwithstanding  the 
denial  of  these  two  men,  it  ought  to  be  found  that  they  or  some 
other  employee  of  the  telephone  company  misplaced  the  wires 
shortly  before  the  13th  April. 

The  photographs  of  the  wires,  taken  shortly  after  the  acci- 
dent and  before  they  were  in  any  way  interfered  with,  will  in- 
dicate the  danger  of  the  situation,  and,  I think,  demonstrate 
that  the  displacement  which  caused  the  accident  must  have  been 
the  result  of  some  outside  interference.  I refer  particularly  to 
the  situation  as  disclosed  in  exhibit  3.  At  the  trial  I suggested 
the  possibility  of  a rope  thrown  over  the  wires  having  become 
entangled  with  the  risers  and  so  jerked  them  into  the  dangerous 
position;  but  the  witnesses  called  repudiated  the  possibility  of 
this  being  the  case,  and  the  evidence  shews  that  the  rope  was 
thrown  over  the  wires  some  distance  west  of  the  pole,  where 
they  were  free  from  the  overhanging  telephone  wires. 

It  must  be  borne  in  mind  that  no  harm  would  have  come  if 
the  wires  had  not  been  brought  close  together.  Air  is  an  al- 
most perfect  insulator,  and  the  current  of  2,200  volts  would  not 
have  jumped  from  one  wire  to  the  other  if  they  had  been  kept 
one-eighth  of  an  inch  apart.  The  so-called  insulation  or  wea- 
ther-proofing of  the  wires  is  the  placing  over  them  of  a sub- 
stance which  is  not  nearly  as  good  an  insulator  as  the  air  it- 
self, and  the  current  would  pass  through  a greater  thickness  of 
the  “insulation”  than  it  would  of  air.  The  real  function  of  the 
“insulation”  is  to  keep  the  wires  apart.  When  once  the  cur- 
i*ent  passas  from  one  wire  through  the  others  to  the  ground,  the 
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passage  would  be  instantaneous.  The  probability  is,  that  the 
wires  in  some  way  became  placed  close  together,  and  that  they 
were  intermittently  in  greater  or  less  contact,  resulting  from 
vibration  or  the  action  of  the  air.  So  long  as  the  electric  light 
wire  was  not  grounded,  the  current  would  not  pass.  Even  when 
the  wires  became  crossed  opposite  the  Murray  House,  this  would 
not  be  sufficient  so  long  as  the  service  wire  did  not  become 
grounded.  In  order  that  the  current  should  be  discharged,  it 
was  necessary  that  there  should  be,  first,  the  contact  of  the  prim- 
ary and  the  lighting  wire,  which  took  place  at  Union  street  and 
Second  avenue;  secondly,  the  contact  of  the  lighting  wire  with 
the  house  service  wire,  which  took  place  opposite  the  Murray 
House;  and,  thirdly,  the  existence  of  a grounding,  which  took 
place  when  Till,  standing  on  the  damp  floor,  took  the  lamp  in 
his  hands. 

It  ma}^  be  that  the  vibration  of  these  wires,  both  at  the  Mur- 
ray House  and  at  Union  street,  through  swinging  in  the  air,  or 
some  other  cause,  prevented  the  three  necessary  contacts  co- 
existing when  others  handled  the  cellar  light  and  wire,  and  even 
for  some  time  after  Till  himself  took  hold  of  it ; but,  the  moment 
the  three  necessary  contacts  were  made,  the  insulation  on  any 
of  the  wires  would  be  of  little  more  protection  against  the  fatal 
current  than  a paper  shield  against  a rifle  bullet. 

I have  no  hesitation  in  finding  negligence  on  the  part  of  the 
towii,  both  in  the  state  of  affairs  that  existed  at  the  Murray 
House  and  in  the  state  of  affairs  existing  at  the  electric  light 
pole ; nor  have  I any  difficulty  in  finding  that  that  negligence  was 
a cause  of  TilUs  death.  The  question  of  real  difficulty  is  as  to 
the  part,  if  any,  played  by  the  employees  of  the  telephone  com- 
pany and  the  effect  of  this  upon  the  liability  of  the  town. 

I think  that  negligence  on  the  part  of  the  town  existed  both 
in  the  state  of  affairs  found  opposite  the  Murray  House  and  in 
the  state  of  affairs  existing  at  Union  street,  and  that  there  was 
negligence  both  in  construction  and  in  inspection,  particularly  in 
view  of  the  serious  storm  which,  it  was  known,  had,  to  some  ex- 
tent at  any  rate,  disarranged  the  service,  and  in  view  of  the 
notice  afforded  by  the  electrocution  of  Harker  on  the  preceding 
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Friday.  I am  inclined  to  think  that  the  contact  in  front  of 
the  Murray  House  must  have  existed  from  a time  anterior  to 
the  wind-storm;  and  any  reasonable  inspection  ought  to  have 
discovered  it  without  difficulty. 

I am  also,  after  careful  reflection,  compelled  to  the  view  that 
the  contact  at  Union  street  was  caused  by  the  Bell  Telephone 
Company’s  employees.  These  men  were  working  upon  the  street 
shortly  before  the  occurrence.  Everything  is  consistent  with  the 
displacing  of  the  wires  while  the  rings  were  being  placed  upon 
the  messenger.  All  other  possible  causes  of  the  displacement  of 
the  wires  have,  I think,  been  investigated  without  result.  I quite 
acquit  the  man  above  from  any  intentional  displacement  of  the 
wires;  but  his  account  of  his  proceedings  while  upon  the  pole 
does  not  satisfy  me  that  he  may  not  have  brought  the  wires  in 
contact  accidentally.  It  was  no  easy  thing  for  him  to  descend 
from  the  messenger  wire  and  get  round  the  cross-arm  that  was 
behind  him  as  he  sat  in  the  sling,  on  to  the  end  of  the  buck-arm. 
A contact  of  the  wires  would  not  result  in  any  serious  shock  at 
the  time,  because  the  lighting  wire  was  not  grounded ; and,  if 
the  wires  were  left  in  proximity,  not  in  actual  contact — as  ap- 
pears to  have  been  the  case  from  photograph  number  3 — it 
would  be  quite  uncertain  when  the  weather-proof  covering  would 
give  way  under  the  strain. 

Assuming,  then,  that  I have  rightly  apprehended  the  facts, 
and  that  the  death  of  this  unfortunate  man  was  the  result  of 
two  independent  acts  of  negligence,  on  the  part  of  the  respective 
defendants,  and  that  each  act  would  have  been  innocuous  save 
for  the  other  negligent  act,  what  are  the  rights  of  the  parties? 

The  situation  is  discussed  at  some  length  in  the  judgment 
of  Lord  Bramwell  in  Mills  v.  Armstrong,  The  Bernina  (1888), 
13  App.  Cas.  1.*  There  the  Lords  overruled  Thorogood  v. 
Bryan  (1849),  8 C.B.  115,  and  held  that  where  a passenger  was 
drowned  through  the  negligence  of  the  crews  of  two  boats  in 
collision,  his  representatives  were  not  prevented  from  I'ecovering 
by  reason  of  the  passenger’s  identification  with  the  boat  which 
was  conveying  him ; and  allowed  a recovery  against  the  owners 

*AfTirnuuji;'  tlio  judgincnt  of  tlie  Court  of  A])))oal  in  The  Hcrnina  (1887), 
12  IM).  .'>8. 
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of  the  other  boat.  The  doctrine  of  identification  has,  of  conrse, 
nothing  to  do  with  this  case ; but  the  remarks  of  Lord  Bramwell 
in  discussing  Thorogood  v.  Bryan,  where  the  accident  was  the 
result  of  a collision  from  the  negligence  of  the  drivers  of  the  two 
vehicles,  are  illuminating;  ‘‘The  negligence  of  the  two  drivers 
was  not  a joint  act;  the  negligence  of  one  was  not  the  negligence 
of  the  other ; each  was  separately  guilty  of  an  act  of  negligence, 
and  the  two  acts  caused  the  passenger’s  death”  (p.  11).  It  was 
then  pointed  out  that  if,  in  an  action  at  law,  the  plaintiff  al- 
leged that  the  deceased  was  killed  by  a negligent  act  of  the  de- 
fendant’s driver,  he  did  not  prove  his  allegation  by  shewing 
that  he  was  killed  by  such  negligent  act,  and  by  a separate  negli- 
gent act  in  the  driver  of  the  omnibus  in  which  the  deceased  rode. 
‘ ‘ It  was  not  by  and  through  the  defendant ’s  negligence  the  pas- 
senger was  killed.  If  there  had  been  nothing  but  that  negligence 
the  man  would  not  have  been  killed.  If  he  would  have  been, 
then  the  other  negligence  was  not  contributory.  ’ ’ The  learned 
Judge  then  suggests  that  possibly  the  decision  in  Thorogood  v. 
Bryan,  although  not  put  upon  that  ground,  might  have  been 
sustained  upon  this  reasoning  (pp.  13  and  14)  : “It  is  to  be  re- 
membered that  the  negligence  of  the  driving  is  not  a joint  act. 
There  are  two  several  acts  of  negligence.  ...  I should  say 
an  action  might  be  maintained  against  the  two  jointly.  If 
their  conduct  was  wilful,  it  clearly  might  be,  and  I do  not  know 
why  its  being  negligent  should  make  a difference.  Let  it  be 
remembered  that  the  defence  is,  ‘I  did  not  do  it;  my  act  alone 
did  you  no  barm;  you  would  not  have  been  damaged  but  for 
the  default  of  a man  with  whom  you  made  a contract,  which  he 
broke,  and  the  breach  of  which  made  my  act  a danger  and  hurt 
to  you.’  . . .”  The  learned  Judge  then,  after  further  dis- 

cussion, approves  of  the  statement  of  Lopes,  L.J.,  that  the  plain- 
tiff might  recover  against  either  of  those  who  caused  his  injury, 
but  doubts  whether  Lopes,  L.J.,  did  not  go  too-  far  when  he 
added  the  words  “or  both.”  He  then  sums  up  the  principle 
upon  which  the  plaintiff’s  judgment  should  be  affirmed  thus: 
“In  such  cases  the  defendant  is  a wrongdoer  without  whose 
wrongdoing  the  plaintiff  would  not  have  been  damaged ; he  can- 
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not  be  heard  to  say  that  there  was  some  other  wrongdoer  who 
contributed  to  the  damage ; as  far  as  the  sufferer  is  concerned 
it  matters  not  whether  that  other  wrongdoer  was  so  in  a joint 
or  separate  act”  (p.  16). 

Since  then,  several  decisions  have  thrown  light  upon  the 
situation.  As,  under  our  Rules,  the  plaintiff  is  permitted  to 
join  as  defendants  those  against  whom  he  is  entitled  to  relief, 
either  jointly  or  severally,  some  of  the  difficulties  existing  under 
the  earlier  practice  have  disappeared.  Yet  it  is  important  to 
bear  in  mind  that  the  defendants  cannot  be  regarded  as  joint 
tort-feasors.  This  topic  is  discussed  in  Clerk  and  Lindsell  on 
Torts,  6th  ed.,  pp.  66  et  seq.:  C Persons  are  said  to  be  joint 
tort-feasors  when  their  respective  shares  in  the  commission  of 
the  tort  are  done  in  furtherance  of  a common  design.  ‘All  per- 
sons in  tresp.ass  who  aid  or  counsel,  direct,  or  join,  are  joint 
trespassers:’  Tindal,  C.J.,  in  Petrie  v.  Lament  (1841),  Car. 
& Marsh.  93,  96.  . . . The  independent  tortious  acts  of  sev- 
eral persons,  even  though  contributing  to  produce  but  one  joint 
damage,  will  not  constitute  a joint  tort.  Thus  ...  if 
one  person  negligently  allows  an  escape  of  gas,  which  another 
person  negligently  causes  to  explode  by  taking  a lighted  candle 
into  the  room,  though  each  -party  will  be  liable  for  the  whole 
damage  done,  they  will  not  be  joint  tort-feasors.” 

In  Halsbury’s  Laws  of  England,  vol.  27,  para.  956,  the  law 
is  thus  summed  up : “ The  fact  that  a person  has  himself  com- 
mitted some  tortious  act  which  led  up  to  and  resulted  in  a tor- 
tious act  committed  by  some  other  person  renders  the  former 
person  liable  if  his  act  was  a part  of  the  true  cause  of  the  in- 
jury, but  not  otherwise.  Accordingly  where  between  a tortious 
act  and  an  injury  consequent  thereon  some  other  tortious  act 
intervenes,  unless  the  intervention  is  such  that  the  original  act 
is  not  the  true  cause  of  the  injury,  both  acts  contribute  to  the 
tort,  and  the  person  doing  the  first  act  remains  liable.” 

In  Atchison  Topeka  and  Santa  Fe  R.W.  Co.  v.  Calhoun 
(1909),  213  U.S.  1,  a clear  statement  is  made  of  the  law  where 
a negligent  act  is  rendered  mischievous  by  the  conscious  inter- 
vention of  another  cause  (p.  7)  : “The  law,  in  its  practical 
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administration,  in  cases  of  this  kind  regards  only  proximate  of 
immediate  and  not  remote  causes,  and  in  ascertaining  which  is 
proximate  and  which  remote  refuses  to  indulge  in  metaphysical 
niceties.  Where,  in  the  sequence  of  events  between  the  original 
default  and  the  final  mischief,  an  entirely  independent  and  unre- 
lated cause  intervenes,  and  is  of  itself  sufficient  to  stand  as  the 
cause  of  the  mischief,  the  second  cause  is  ordinarily  regarded  as 
the  proximate  cause  and  the  other  as  the  remote  cause ; Insurance 
Co.  V.  Tweed  (1868),  7 Wall.  44,  52.  This  is  emphatically  true 
when  the  intervening  cause  is  the  act  of  some  person  entirely 
unrelated  to  the  original  actor.  Nevertheless,  a -careless  person 
is  liable  for  all  the  natural  and  probable  consequences  of  his 
misconduct.  If  the  misconduct  is  of  a character  which,  ac- 
cording to  the  usual  experience  of  mankind,  is  calculated  to 
invite  or  induce  the  intervention  of  some  subsequent  cause,  the 
intervening  cause  will  not  excuse  him,  and  the  subsequent  mis- 
chief will  be  held  to  be  the  result  of  the  original  misconduct. 
This  is  upon  the  ground  that  one  is  held  responsible  for  all 
the  consequences  of  his  act  which  are  natural  and  probable,  and 
ought  to  have  been  foreseen  by  a reasonably  prudent  man.” 

Since  then,  in  the  Australian  appeal  Rickards  v.  Lothian, 
[1913]  A.C.  263,  the  law  is  stated  in  similar  terms:  ‘‘To  sus- 
tain an  action  for  negligence  it  must  be  shewn  that  the  negli- 
gence found  by  the  jury  is  the  proximate  cause  of  the  damage. 
Where  the  proximate  cause  is  the  malicious  act  of  a third  per- 
son, against  which  precautions  would  have  been  inoperative,  the 
defendant  is  not  liable  in  the  absence  of  a finding  either  that  he 
instigated  it  or  that  he  ought  to  have  foreseen  and  provided 
against  it.” 

The  real  point  of  difficulty  is  to  ascertain  whether  the  law  as 
thus  stated  is  the  law  applicable  in  the  present  case.  Does  it 
in  any  degree  modify  the  principles  stated  in  the  cases  which 
I first  quoted,  and  which  may  be  taken  to  be  accurately  stated 
in  Sault  Ste.  Marie  Pulp  and  Paper  Co.  v.  Myers  (1902),  33 
S.C.R.  23,  at  p.  32,  where  our  Supreme  Court  adopt  as  an  ac- 
curate statement  of  the  law  the  judgment  of  Lord  Esher  in  the 
cas§  of  The  Bernina  already  referred  to,  where  he  (12  P.D.  58, 
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61),  said:  “If  no  fault  can  be  attributed  to  the  plaintiff,  and 
there  is  negligence  by  the  defendant  and  also  by  another  inde- 
pendent person,  both  negligences  partly  directly  causing  the  ac- 
cident, the  plaintiff  can  maintain  an  action  for  all  the  damages 
occasioned  to  him  against  either  the  defendant  or  the  other 
wrongdoer” — ^it  being  enough,  as  pointed  out  in  Fralick  v. 
Grand  Trunk  R.W.  Co.  (1910),  43  S.C.R.  494,  534,  if  the  de- 
fendant’s breach  of  duty  is  a proximate  though  not  the  sole 
proximate  cause  of  the  injury? 

I think  the  real  test  is  that  indicated  in  Dominion  Natural 
Gas  Co.  V.  ColUns,  [1909]  A.C.  640,  where  at  p.  646  it  is  said: 
‘ ‘ It  has,  however,  again  and  again  been  held  that  in  the  case  of 
articles  dangerous  in  themselves,  such  as  loaded  firearms, 
poisons,  explosives,  and  other  things  ejusdem  generis^  there  is 
a peculiar  duty  to  take  precaution  imposed  upon  those  who 
send  forth  or  install  such  articles  when  it  is  necessarily  the  case 
that  other  parties  will  come  within  their  proximity*  The  duty 
being  to  take  precaution,  it  is  no  excuse  to  say  that  the  acci- 
dent would  not  have  happened  unless  some  other  agency  than 
that  of  the  defendant  had  intermeddled  with  the  matter.  A 
loaded  gun  will  not  go  off  unless  some  one  pulls  the- trigger,  a 
poison  is  innocuous  unless  some  one  takes  it,  gas  will  not  explode 
unless  it  is  mixed  with  air  and  then  a light  is  set  to  it.  Yet  the 
cases  of  Dixon  v.  Bell  (1816),  5 M.  & S.  198,  Thomas  v.  Win- 
chester (1852),  6 N.Y.R.  397,  and  Parry  v.  Smith  (1879),  4 C. 
P.D.  325,  are  all  illustrations  of  liability  enforced.  On  the  other 
hand,  if  the  proximate  cause  of  the  accident  is  not  the  negli- 
gence of  the  defendant,  but  the  conscious  act  of  another  volition, 
then  he  will  not  be  liable.  For  against  such  conscious  act  of 
volition  no  precaution  can  really  avail.” 

In  order  to  take  the  case  out  of  the  rule  laid  down  by  Lord 
Esher,  it  is  necessary  to  find  the  conscious  act  of  another  voli- 
tion, which  I understand  to  be  a deliberate  and  intentional 
wrongful  act,  something  which  quite  exceeds  and  goes  beyond 
mere  negligence  on  the  part  of  that  other.  The  last  case  re- 
ferred to  clearly  indicates  that  this  principle  applies  even  where 
a high  standard  of  obligation  is  created  by  reason  of  the  dan- 
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gerous  nature  of  the  substance  under  the  defendant’s  control, 
which  either  brings  the  case  within  the  rule  of  Rylands  v.  Flet- 
cher (1868),  L.R.  3 H.L.  330,  or  necessitates  such  a degree  of 
care  as  to  amount  almost  to  an  insuring  of  safety. 

Sullivan  v.  Creed,  [1904]  2 I.R.  317,  is  a case  in  which  the 
owner  of  a gun  was  held  liable  where  he  left  it  in  such  a place 
that  he  might  have  reasonably  expected  what  happened,  namely, 
that  a little  boy,  in  playing  with  it,  caused  its  discharge.  This 
case  is  chiefly  of  value  as  an  illustration  of  another  aspect  of  the 
law  discussed  in  Rickards  v.  Lothian : what  took  place  was  what 
a reasonable  man  ought  to  have  expected. 

For  these  reasons,  I think  that  the  plaintiff  is  entitled  to  re- 
cover against  both  defendants. 

I have  much  difficulty  in  considering  the  rights  of  both  de- 
fendants as  between  themselves.  Where  defendants  are  held 
liable  because  each  has  been  guilty  of  an  act  of  negligence  which 
is  a proximate  cause  of  the  injury,  can  there  be  any  right  on 
the  part  of  either  to  claim  indemnity  against  the  other? 

The  case,  as  I have  already  indicated,  is  not  one  falling 
within  the  principle  of  Merry  weather  v.  Nixan  (1799),  8 T.R. 
186,  for  there  the  tort  was  joint;  but  I think  the  principle  is  of 
wider  application;  for  what  that  case  really  determines  is  that 
the  fact  of  a recovery  against  two  defendants  for  a tort  for 
which  they  are  both  responsible  does  not  of  itself  create  a right 
to  contribution  or  indemnity,  even  if  the  plaintiff  elects  to  ob- 
tain payment  solely  from  one.  This  law  has  been  modified  so 
as  to  permit  contribution  or  indemnity  if,  apart  from  the  fact 
of  the  plaintiff’s  recovery  and  the  payment  by  one,  there  can 
be  found  any  ground  upon  which  to  base  either  contribution  or 
indemnity,  so  long  as  the  contract,  express  or  implied,  upon 
which  the  right  is  based,  is  not  itself  unlawful  or  in  contraven- 
tion of  public  policy.  See  The  Englishman  and  The  Australia, 
[1895]  P.  212;  Dugdale  v.  Lovering  (1875),  L.R.  10  C.P.  196; 
Toplis  V.  Cranes  (1839),  5 Bing.  N.C.  636;  Betts  v.  Gihhins 
(1834),  2 A.  & E.  57;  Corporation  of  Sheffield  v.  Barclay, 
[1903]  1 K.B.  1.  I am,  therefore,  unable  to  give  either  con- 
tribution or  indemnity  as  between  the  defendants.  I would, 
however,  suggest  that  the  plaintiff  will  be  doing  nothing  more 
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than  what  is  right  if  she  arranges  that  the  judgment  shall  be 
levied  against  the  defendants  equally. 

The  question  of  the  amount  which  the  plaintiff  should  re- 
cover remains  to  be  considered.  The  deceased  was  earning 
approximately  $75  to  $80  per  month.  He  was  32  years  old; 
his  wife  a year  older.  He  left  three  young  children,  and  since 
his  death  posthumous  twins  have  been  born.  The  expectation 
of  life  of  the  husband  and  wife  would  be  each  about  32  years; 
the  joint  expectation  of  life  would  of  course  be  less.  The  pre- 
sent value  of  an  annuity  of  one  dollar,  according  to  the  tables 
used  for  computing  dower,  having  regard  to  the  widow  ^s  present 
age,  would  be  $12,771 ; but  this  does  not  make  an  allowance  for 
the  possibility  of  the  husband’s  earlier  decease.  Taking  the  fig- 
ures suggested  by  Mr.  Ludwig,  $600  per  annum,  this  would 
mean  a recovery  of  $7,662,  not  $18’,000,  as  he  suggests;  for 
$18,000  invested  at  six  per  cent,  would  yield  an  income  of  $1,080 
per  annum,  leaving  the  capital  intact  at  the  wife’s  death. 

Having  regard  to  all  factors  that  have  to  be  considered  in 
a problem  of  this  kind,  I cannot  see  my  way  clear  to  assessing 
more  than  $6,000. 

The  plaintiff  should  have  her  costs  against  both  defendants^ 
and  I think  that  I have  power  to  direct  contribution  with  re- 
spect to  costs ; so,  while  I make  the  defendants  both  liable  to  the 
plaintiff  for  costs,  I direct  that  as  between  the  defendants  each 
pay  one-half.  See  Foitchier  <&  Son  v.  St.  Louis  (1889),  13 
P.R.  318. 

There  will  be  no  costs  as  between  the  defendants  with  relation 
to  the  third  party  proceedings. 
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. 1914 


Greer  v.  Canadian  Pacific  E.W.  Co. 


June  5. 


Railway — Burning  Worn-out  Ties  on  Right  of  Way — Damage  hy  Spread  of 
Fire — Negligence — Common  Law  Liability — Statutory  Time-limit  on 
Action-— ‘^Injury  Sustained  by  Reason  of  the  Construction  or  Operation 
of  the  Railway” — Railway  Act,  R.S.C.  1906,  eh.  37,  sec.  306. 

A claim  for  damages  for  destruction  of  the  plaintiff’s  timber  by  fire  which 
spread  from  one  originated  by  the  defendant  company’s  servants  in 
burning  worn-out  ties  upon  the  company’s  right  of  way,  is  a claim  “for 
damages  or  injury  sustained  by  reason  of  the  construction  or  operation 
of  the  railway;”  and,  therefore,  the  limitation  found  in  sec.  306  of  the 
Kailway  Act,  R.S.C.  1906,  ch.  37,  applies. 

Review  of  the  authorities  and  discussion  of  the  effect  of  the  amendment 
made  to  the  original  of  sec.  306,  in  1903,  by  the  insertion  of  the  words 
“the  construction  or  operation  of.” 

The  removing  and  destroying  of  worn-out  ties  falls  under  the  head  of  “con- 
struction” or  “operation;”  and,  though  there  was  negligence,  and  so  com- 
mon law  liability,  the  action  must  be  brought  within  the  time  limited. 

Action  for  damages  for  destruction  of  the  plaintiff’s  pro- 
perty by  fire  set  out  by  the  defendant  company,  and  negligently 
allowed  to  spread  to  the  plaintiff’s  land,  as  the  plaintiff  alleged. 


May  20.  The  action  was  tried  by  Middleton,  J.,  without  a 
jury,  at  Bracebridge. 

W.  Laidlaw,  K.C.,  for  the  plaintiff. 

Angus  MacMurcJiy,  K.C.,  for  the  defendant  company. 

June  5.  Middleton,  J. : — The  action  is  in  respect  of  two  in- 
dependent fires.  The  parties  have  agreed  upon  the  amount  of 
damage  sustained  in  each  case,  and  it  is  admitted  that  the  rail- 
way company  is  responsible  for  the  fire  taking  place  in  the  year 
1913.  The  facts  with  reference  to  the  fire  of  1911  were  admitted, 
and  the  responsibility  of  the  railway  company  therefor,  unless 
relieved  by  the  limitation  found  in  sec.  306  of  the  Eailway  Act, 
E.S.C.  1906,  ch.  37. 

In  accordance  with  the  custom  of  the  railway  company,  worn- 
out  and  decayed  ties,  removed  in  the  ordinaiy  course  of  the 
maintenance  of  the  railway,  are  burned  upon  the  right  of  way. 
Tlie  sectionmen  of  the  defendant  company,  while  burning  such 
ties,  permitted  the  fire  to  spread,  and,  reaching  Greer’s  lands, 
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it  destroyed  timber  to  the  amount  admitted.  It  is  also  admitted 
that  a proclamation  was  issued  under  the  Fire  Prevention  Act, 
R.S.O.  1897,  ch.  267,  prohibiting  the  setting  out  of  fires  between 
April  and  November. 

By  sec.  306  of  the  Railway  Act,  all  actions  or  suits  for  in- 
demnity for  any  damages  or  injury  sustained  by  reason  of  the 
construction  or  operation  of  the  railway  shall  be  commenced 
within  one  year  next  after  the  time  when  such  supposed  damage 
is  sustained.  The  damage  here  sustained*  took  place  some  time 
between  April  and  November,  1911.  The  writ  was  not  issued 
until  the  6th  January,  1914.  The  sole  question,  therefore,  is, 
whether  such  a claim  as  that  here  sued  for  is  one  ‘‘for  damages 
or  injury  sustained  by  reason  of  the  construction  or  operation 
of  the  railway.” 

In  the  Railway  Act  of  1903,  the  corresponding  provision 
first  assumed  this  form.  In  the  Railway  Act  of  1888  and  in  the 
prior  legislation  it  read  “sustained  by  reason  of  the  railway.” 
The  words  of  the  earlier  Act  have  given  rise  to  much  discussion 
and  wide  difference  of  opinion.  From  this  discussion  several 
matters  have  been  determined,  and  the  change  in  the  wording  of 
the  statute  leaves  these  points  untouched. 

It  is,  for  example,  clear  that  liability  upon  a contract  is  not 
within  the  statute.  It  is  also  clear  that  the  statute  has  no  appli- 
cation when  the  damage  results  from  an  omission  to  perform  a 
statutory  duty.  And  it  is  clear  that,  as  the  statute  is  a complete 
answer  to  any  claim  with  respect  to  anything  done  in  pursuance 
and  by  the  authority  of  the  Act,  this  limitation  must  apply  to 
actions  in  which  the  Act  itself  does  not  constitute  a defence,  and 
the  difficulty  has  been  occasioned  by  the  attempt  of  the  Court 
to  read  into  the  statute  something  which  will  give  to  this  limita- 
tion some  meaning  without  going  beyond  what  the  statute  really 
intends. 

The  amendment  is  pro])al)ly  little  more  than  a recognition  by 
the  Legislature  of  that  which  had  been  determined  by  the 
Courts,  that  “by  reason  of  the  railway,”  in  view  of  the  last 
clause,  covered  all  things  done  in  supposed  pursuance  of  the 
Act  and  intended  to  be  in  conformity  with  the  Act — looking  to 
the  construction  and  operation  of  the  railway. 
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So  long  as  there  was,  as  the  basis  of  the  facts  giving  rise  to 
the  action,  an  intention  to  carry  on  the  railway  in  good  faith, 
the  limitation  was  regarded  as  affording  a qualified  protection, 
even  though  there  should  be  negligence  which  would  destroy 
the  protection  otherwise  afforded  by  the  sanction  of  the  Legis- 
lature to  the  undertaking.  The  decisions  have  not  been  uniform, 
and  have  been  so  much  canvassed  in  reported  judgments  that 
little  needs  to  be  said. 

In  McArthur  v.  Northern  and  Pacific  Junction  B.W.  Co. 
(1888),  15  O.R.  733,  Street,  J.,  had  to  consider  a case  in  which 
a railway  company  cut  timber  outside  of  its  right  of  way,  both 
within  and  outside  of  the  belt  mentioned  in  the  then  Act,  R.S.C. 
1886,  ch.  109,  sec.  6 (12).  This  he  held  to  be  within  the  sec- 
tion. His  decision  was  affirmed  by  an  equally  divided  Court, 
in  1890,  17  A.R.  86;  Hagarty,  C.J.,  and  Osier,  J.A.,  being  in 
favour  of  the  view  of  the  trial  Judge;  Osier,  J.A.,  holding  that 
there  is  this  limitation  when  the  act  ‘ ‘ was  really  in  the  corporate 
capacity  of  and  for  the  purposes  of  the  company,  or  in  the  course 
•of  its  business  and  in  the  promotion  of  the  contemplated  works.  ’ ’ 
Although  the  dissenting  judgments  of  Burton  and  Maclennan, 
JJ.A.,  weaken  the  authority  of  this  case,  the  result  is  binding 
upon  me. 

The  decision  in  Ryckman  v.  Hamilto^i  Grimsby  and  Beams- 
ville  Electric  B.W.  Co.  (1905),  10  O.L.R.  419,  was  delivered  by 
Osier,  J.A.  The  question  there  was  the  effect  of  the  clause  upon 
an  action  brought  by  a passenger  for  breach  of  the  common  law 
obligation  to  carry  safely.  The  holding  was,  that  the  limitation 
did  not  apply.  The  value  of  the  case  is  the  full  review  of  the 
earlier  cases,  and  the  statement  (p.  427)  : '‘To  one  class  of  cases 
it  is  generally  conceded  that  the  section  applies,  those,  namely, 
in  which  the  damage  arises  from  the  execution  or  neglect  in  the 
execution  of  the  powers  given  to  or  assumed  by  the  company 
for  enabling  them  to  construct  and  maintain  their  railway.” 

Prendergast  Y.  Grand  Trunk  B.W.  Co.  (1866),  25  U.O.R.  193, 
which  at  first  sight  seems  at  variance  with  the  general  line 'of 
cases,  depends,  as  is  shewn  in  McCallum  v.  Grand  Trunk  B.W. 
Co.  (1871),  31  U.C.R.  527,  upon  the  fact  that  the  fire  was  not 
shewn  to  have  been  caused  by  the  railway. 
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So  much  for  the  cases  before  the  amendment.  Prom  what 
has  been  said  it  will  be  seen  that  this  amendment  is  only  the 
addition  of  words  chosen  by  Osier,  J.A.,  in  ascribing  meaning  to 
the  bald  expression  of  the  earlier  statute. 

Since  the  amendment,  the  wish  expressed  by  Osier,  J.A.,  that 
a case  might  be  carried  to  a higher  Court  has  been  gratified; 
but  unfortunately  in  neither  case  was  the  precise  point  here  in- 
volved, nor  the  general  question  now  under  discussion,  deter- 
mined; but  expressions  of  opinion  are  found  indicating  the  ac- 
ceptance of  the  view  adopted  by  the  majority  of  our  Court  of 
Appeal. 

In  Canadian  Northern  B.W.  Co.  v.  Bohinson  (1910),  43  S. 
C.R.  387,  the  Supreme  Court  had  to  consider  an  action  for  dam- 
ages sustained  by  reason  of  the  railway  having  removed  a spur 
line  to  the  plaintiffs’  factory,  and  so  having  refused  to  comply 
with  its  statutory  obligation  to  furnish  proper  facilities  for  the 
forwarding  of  freight.  The  majority  of  the  Court  held  that 
this  did  not  fall  within  the  words  of  the  limitation — the  damages 
were  not  sustained  by  the  operation  of  the  railway.  The  act 
complained  of  was  an  act  of  omission,  and  not  of  commission, 
to  which  alone  the  statute  applies.  This  case  was  taken  to  the 
Privy  Council,  and  there  the  judgment  was  affirmed  ([1911] 
A.C.  739).  It  is  said  (p.  745)  that  the  limitation  is  ‘‘confined  to 
damages  or  injury  sustained  by  reason  of  the  construction  or 
operation  of  the  railway.  . . . ‘Operation’  seems  to  signify 

simply  the  process  of  working  the  railway  as  constructed.  . . . 
The  special  provisions  ...  do  not  apply  to  a case  of  refus- 
ing or  discontinuing  facilities.” 

In  West  V.  Corbett  (1913),  47  S.C.R.  596,  the  question  was, 
whether  the  provision  only  protected  railways  or  covered  an  ac- 
tion against  a contractor  for  construction.  The  holding  was  in 
favour  of  the  more  liberal  construction.  Davies,  J.  (at  p.  601), 
adopts  during  the  course  of  the  discussion  the  view  put  forward 
in  our  Courts:  “In  my  opinion  they”  (the  words  of  this  clause) 
“refer  to  damages  the  result  of  negligence  in  the  exercise  of  stat- 
utory power  given  for  the  construction  and  operation  of  rail- 
ways. For  damages  I’csulting  fi’om  the  exercise  of  such  statutory 
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powers  without  negligence  no  action  would  lie.”  The  words  ‘‘are 
as  broad  and  general  apparently  as  language  could  make  them 
respecting  damage  sustained  by  reason  of  the  construction  or 
operation  of  the  railway.” 

Mr.  Laidlaw  argues  that,  as  the  liability  here  relied  on  is  a 
liability  at  common  law,  the  statute  cannot  be  invoked.  This 
is  to  ignore  what  has  been  taken  from  the  first  to  be  the  mean- 
ing of  the  statute.  It  is  a statutory  limit  within  which  common 
law  actions  must  be  brought.  Originally  the  Act  from  beginning 
to  end  contained  no  provision  imposing  liability ; it  afforded 
complete  protection  so  long  as  the  railway  complied  with  its 
provisions.  More  recently  there  is  imposed  a statutory  liabil- 
ity with  respect  to  fire,  but  this  cannot  affect  the  construction 
of  the  section  in  question. 

Then  it  is  argued  that  the  particular  thing  complained  of  is 
neither  construction  nor  operation.  I cannot  assent  to  this.  As 
pointed  out  by  Mr.  Justice  Anglin  in  the  Robinson  case,  all  the 
operations  of  the  road  are  in  the  Act  classified  under  the  heads 
of  ‘ ‘ construction  ” or  “ operation,  ’ ’ and  this  affords  a key  to  the 
scope  of  the  section.  I am  not  justified  in  making  another 
classification,  “construction,  maintenance,  and  operation,”  and 
then  placing  certain  things  under  the  head  of  maintenance. 
When  a railway  company  receives  under  its  charter  power  to 
construct  and  operate  a line  from  one  place  to  another,  all  that 
might  be  called  “maintenance”  must  be  regarded  as  either  con- 
struction or  operation,  it  does  not  matter  which. 

What  was  done  in  this  case — the  removing  and  destroying  of 
worn-out  and  decayed  ties — falls  under  the  heads  of  “construc- 
tion and  operation;”  and,  though  there  was  negligence,  and  so 
common  law  liability,  the  action  must  be  brought  within  the 
year. 

There  will  be  recovery  for  the  loss  within  the  year.  The  ac- 
tion fails  as  to  the  loss  in  1911.  The  amount,  I understand,  of 
the  loss  in  1913  has  been  adjusted.  The  plaintiff  will  have  the 
general  costs,  but  must  pay  the  costs  of  the  issue  on  which  he 
has  failed. 
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Skeans  V.  Hampton. 

Covenant— Restraint  of  Trade — Agreement  between  Master  and  Servant — 
Undertaking  of  Servant  not  to  “Engage”  in  Similar  Business  after 
Termination  of  Employment — Consideration — Agreement  Made  after 
Commencement  of  Employment — Construction  and  Scope  of  Covenant — 
Injunction. 


The  defendant  entered  the  service  of  the  plaintiff  in  January,  1909,  and 
continued  until  December,  1913.  He  was  employed  as  a travelling 
salesman  selling  teas  and  coffees  for  the  plaintiff  in  the  city  of  T.  The 
agreement  of  hiring  was  at  first  an  oral  one.  After  the  defendant  had 
been  given  a week’s  trial,  he  was  put  in  charge  of  a route,  and  was  asked 
to  sign  and  did  sign  an  agreement,  which  recited  his  employment,  and 
by  which  he  agreed,  as  a condition  of  the  employment,  “not  to  engage 
in  the  business  of  selling  teas  or  coffees  in  T.  or  within  five  miles  for  the 
period  of  three  years  from  the  termination  of  his  employment  . . 

directly  or  indirectly.”  The  hiring  was  not  for  any  fixed  period.  The 
defendant  received  wages  and  commissions  from  the  plaintiff  during  the 
period  of  his  employment.  After  he  left  it  he  entered  the  service  of 
another  person  in  the  same  city,  who  carried  on  a similar  business,  in 
which  the  nature  of  the  defendant’s  employment  was  the  same  as  before, 
and  he  began  to  canvass  the  customers  of  the  plaintiff: — 

Held,  that  there  was  consideration  for  the  promise  of  the  defendant:  mere 
employment  at  will  is  a sufficient  consideration;  so  is  the  continuation  of 
an  existing  employment  at  will;  the  Court  will  not  enter  into  the 
adequacy  of  the  consideration;  and,  even  if  the  promise  of  the  defendant 
did  not  form  part  of  the  agreement  of  service,  there  was  a sufficient  con- 
sideration. 

Hitchcock  V.  Coker  (1837),  6 A.  & E.  438,  and  Woodhridge  d Sons  v.  Bel- 
lamy, [1911]  1 Ch.  326,  followed. 

Copeland-Chatterson  Co.  v.  Eickok  (1907),  16  Man.  K.  610,  and  Oppenheimer 
V.  Hirsch  (1896),  5 App.  Div.  N.Y.  232,  distinguished. 

Held,  also,  that  what  the  defendant  had  done  since  the  termination  of  his 
employment  by  the  plaintiff  constituted  a breach  of  his  promise,  which 
meant  that  he  should  not  do,  within  the  limits  mentioned  in  the  agree- 
ment, that  which  he  until  then  was  doing  in  the  employment  of  the 
plaintiff;  and  that  it  was  sufficiently  expressed  to  prevent  the  defendant 
from  being  engaged,  that  is,  being  occupied,  being  a servant  in  a similar 
business  to  that  carried  on  by  the  plaintiff. 

Watts  v.  Smith  (1890),  62  L.T.K.  453,  applied  and  followed. 

Judgment  of  Britton,  J.,  restraining  the  defendant  from  engaging  in  the 
business  of  selling  teas  and  coffees  within  the  district  and  period  men- 
tioned, affirmed. 


Action  to  restrain  the  defendant  from  carrying  on  or  en- 
gaging in  the  business  of  selling  teas  or  coffees,  directly  or  in- 
directly, within  the  city  of  Toronto,  or  within  a radius  of  five 
miles  adjacent  thereto,  for  the  period  of  three  years  next  after 
the  27th  December,  1913. 


February  16.  The  action  was  tried  by  Britton,  J.,  without  a 
jury,  at  Toronto. 
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E.  E.  A.  DuVernet,  K.C.,  and  J.  C.  McRuer,  for  the  plaintiff. 

H.  E.  Irwin,  K.C.,  for  the  defendant. 

February  21.  Britton,  J.  : — The  plaintiff  is  a tea  and  coffee 
merchant,  and  his  mode  of  doing  business  has  been,  and  is,  to 
establish  certain  routes  over  which  his  agents  canvass  and  take 
orders  for  and  deliver  tea  and  coffee.  Negotiations  were  entered 
upon  for  the  employment  by  the  plaintiff  of  the  defendant  to 
take  charge  of  one  or  more  of  these  routes  as  the  vendor  of  tea 
and  coffee,  at  a salary  of  $10  a week.  The  defendant  understood 
that,  preliminary  to  entering  upon  his  regular  work,  it  was 
necessary  that  he  should  be  instructed ; and,  following  and  pur- 
suant to  negotiations,  he  entered  the  defendant’s  service  and 
served  for  some  days.  Before  putting  the  defendant  upon  and 
in  charge  of  a regular  route,  the  plaintiff  submitted  a contract 
which  he  required  the  defendant  to  sign.  The  defendant  is  not 
an  illiterate  man,  but  quite  the  reverse ; and,  if  he  did  not  read 
the  contract  or  understand  it  fully,  it  was  his  own  fault.  No 
compulsion  was  used,  no  threat,  no  concealment — there  was  no 
attempt  to  overreach.  The  only  words  indicating  haste  were 
those  that  the  plaintiff  used,  when  the  defendant  was  reading  the 
contract,  viz.,  “Hurry  up!  The  horse  is  waiting  at  the  door.” 
That  was  true.  The  defendant  signed,  and  his  signature  was  wit- 
nessed by  one  of  his  fellow- workmen. 

I must  accept  the  recitals  in  this  agreement  as  true,  and 
known  by  the  defendant  to  be  so,  and  these  recitals  set  out  that 
practically  what  the  defendant  agreed  to  in  the  negotiations  is 
what  is  evidenced  by  the  writing. 

I am  of  opinion  that  the  giving  the  defendant  employment, 
the  acceptance  by  the  defendant  of  employment,*  and  his  con- 
tinuance therein,  shew  sufficient  consideration  for  the  contract. 

The  restraint  for  three  years  is  not  invalid ; nor  is  the  area, 
viz.,  within  Toronto  or  in  territory  adjacent  for  five  miles,  un- 
reasonable. The  contract  is  not  invalid  by  reason  of  the  time  or 
territorial  restriction. 

The  contract  for  the  alleged  breach  of  which  this  action  is 
brought  is,  that  the  defendant  will  not  engage  in  the  business  of 
selling  teas  or  coffees  in  Toronto  or  within  five  miles  for  the 
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period  of  three  years  from  the  termination  of  his  employment,  as 
mentioned,  either  directly  or  indirectly. 

The  termination  of  the  defendant’s  employment  with  the 
plaintiff  took  place  on  the  27th  December,  1913.  There  was  no 
complaint  of  the  defendant’s  dismissal.  He  accepted  it,  and 
does  not  now  complain.  The  defendant  seems  not  to  have  con- 
sidered himself  bound.  He  announced  his  intention  of  leaving 
the  plaintiff’s  employ.  He,  as  I think  may  be  inferred,  suggested 
that  his  brother-in-law  should  go  into  the  tea  and  coffee  business 
in  Toronto,  and  the  defendant  told  his  brother-in-law  where  one 
of  the  plaintiff’s  waggons  could  be  purchased,  and  it  was  pur- 
chased. The  defendant  did  solicit  orders  from  some  of  the  plain- 
tiff’s  customers.  The  plaintiff  does  not  claim  damages,  but  asks 
for  continuance  of  an  interim  injunction  which  was  granted. 
The  defendant,  having  broken  his  agreement,  must  be  enjoined 
from  further  acts  in  breach  of  the  agreement. 

The  judgment  will  be  for  the  plaintiff  for  an  order  restrain- 
ing the  defendant  from  engaging  in  the  business  of  selling  teas 
or  coffees  in  Toronto  or  within  a radius  of  five  miles  from  that 
city  for  the  period  of  three  years  from  the  27th  December,  1913, 
as  above-mentioned,  either  directly  or  indirectly. 

An  interesting  case  in  regard  to  unreasonable  restraint  of 
trade  is  the  case  of  Mills  v.  Dunham^  [1891]  1 Ch.  576.  Wicker 
V.  Darling  (1885),  9 O.R.  311,  is  in  point  in  the  plaintiff’s  favour. 

I sympathise  with  the  defendant  in  his  being  unable,  with  this 
injunction  upon  him,  to  find  work  for  the  support  of  his  family ; 
but  the  agreement,  the  contents  of  which  the  defendant  knew  or 
ought  to  have  known,  must  be  obeyed. 

The  judgment  will  be  with  costs,  if  the  plaintiff  exacts  costs. 
The  defendant’s  claim  for  damages  will  be  dismissed. 

The  defendant  appealed  from  the  judgment  of  Britton,  J. 

April  28.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
LAREN,  Magee,  and  Hodgins,  JJ.A. 

H.  E.  Irwin,  K.C.,  for  the  appellant,  argued  that  there  was 
no  consideration  for  the  defendant  entering  into  the  contract  in 
question,  which  was  not  under  seal.  The  defendant  had  been  in 
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the  plaintiff’s  employment  for  some  time  before  signing  the 
agreement,  under  which  he  was  paid  the  same  weekly  wage  as 
before,  so  that  the  restriction  sought  to  be  enforced  was  not  a 
condition  of  the  employment.  He  referred  to  Copeland-CJiatter- 
son  Co.  V.  Hickok  (1907) , 16  Man.  R.  610 ; Oppenheimer  v.  Hirsch 
(1896),  5 App.  Div.  N.Y.  232.  The  defendant  was  never  given  a 
copy  of  the  agreement,  and  was  not  aware  of  its  terms  till  it  was 
produced  in  Court.  It  was  also  submitted  that  the  defendant  had 
committed  no  breach  of  the  agreement,  as  his  employment  by  his 
brother-in-law  was  not  ''engaging  in  the  business”  within  the 
meaning  of  the  agreement.  See  Mills  v.  Dunham,  [1891]  1 Ch. 
576,  589,  as  to  the  principle  of  interpretation  in  such  cases;  An- 
derson V.  Ross  (1907),  14  O.L.R.  683. 

E.  E.  A.  DuVernet,  K.C.,  and  J.  C.  McRuer,  for  the  plaintiff, 
the  respondent,  relied  upon  the  findings  of  fact  of  the  learned 
trial  Judge  as  to  the  opportunity  given  the  defendant  of  reading 
and  understanding  the  agreement.  On  the  law,  the  leading  case 
is  Hitchcock  v.  Coker  (1837),  6 A.  & E.  438,  457.  [Meredith, 
C.J.O.,  referred  to  Watts  y.  Smith  (1890),  62  L.T.R.  453.]  They 
also  referred  to  Mumford  v.  Gething  (1859),  7 C.B.N.S.  305; 
Middleton  v.  Brown  (1878),  47  L.J.  Ch.  411 ; Leake  on  Contracts, 
5th  ed.,  p.  518,  and  cases  there  referred  to. 

Irwin,  in  reply. 

June  8.  The  judgment  of  the  Court  was  delivered  by  Mere- 
dith, C.J.O. : — This  is  an  appeal  by  the  defendant  from  the 
judgment  dated  the  21st  February,  1914,  pronounced  by  Britton, 
J.,  after  the  trial  of  the  action  before  him  sitting  without  a jury 
at  Toronto  on  the  16th  of  that  month. 

The  action  is  brought  to  restrain  the  appellant  from  carrying 
on  the  business  of  selling  teas  or  coffees,  directly  or  indirectly, 
within  the  city  of  Toronto  or  within  five  miles  adjacent  thereto, 
for  the  period  of  three  years  next  after  the  27th  December,  1913, 
and  by  the  judgment  appealed  from  it  is  ordered  and  adjudged 
that  he  be  restrained  from  so  doing. 

The  respondent  is  a tea  and  coffee  merchant  carrying  on 
business  in  Toronto,  and  his  mode  of  doing  business  has  been,  and 
is,  to  establish  certain  routes  on  or  over  which  his  travellers  or 
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salesmen  canvass  and  take  orders  for  and  deliver  tea  and  coffee. 
The  respondent  has  been  engaged  in  this  business  for  upwards  of 
ten  years,  and  he  employs  several  of  these  travellers  or  salesmen, 
to  each  of  whom  a route  is  assigned.  The  respondent  also  em- 
ploys in  his  business  a canvasser,  which  means,  as  I understand, 
a person  who  canvasses  for  orders  for  his  tea  and  coffee. 

The  appellant  entered  the  service  of  the  respondent  on  the 
11th  January,  1909,  and  continued  in  his  employment  until  the 
27th  December,  1913. 

According  to  the  respondent’s  mode  of  doing  his  business,  a 
traveller  or  salesman  was  not  given  charge  of  a route  until  after 
he  had  gone  over  it  with  another  traveller  or  salesman  for  a 
week  or  more,  and  during  this  period  he  was  practically  on  trial. 
That  this  was  the  practice  of  the  respondent  was  known  to  the 
appellant  when  he  entered  into  the  employment,  and  it  was 
adopted  in  his  case. 

The  agreement  for  the  employment  of  the  appellant  was  in 
the  first  place  a verbal  one,  and  was  entered  into  a couple  of 
days  before  the  11th  January,  1909.  After  he  had  been  on  trial 
for  a week,  the  respondent,  being  apparently  satisfied  that  he  was 
competent  for  the  work,  decided  to  put  him  in  charge  of  a route, 
and  had  prepared  an  agreement  to  evidence  the  terms  upon 
which  the  appellant  was  employed,  and  when  he  was  about  to 
start  upon  his  route  the  respondent  presented  the  agreement  to 
the  appellant,  who,  after  having  read  it,  as  he  says,  somewhat 
hurriedly,  signed  it,  and  it  was  signed  some  time  afterwards  by 
the  respondent. 

The  agreement  is  as  follows: — 

“Memorandum  of  agreement  made  and  entered  into  this 
day  of  Jan.,  19/09,  between  John  H.  Skeans,  of  the  city  of  To- 
ronto, in  the  county  of  York,  merchant,  of  the  first  part,  and 
Sydney  Joseph  Hampton,  of  the  said  city  of  Toronto,  salesman, 
of  the  second  part. 

“Whereas  the  party  of  the  first  part  is  engaged  in  the  busi- 
ness of  selling  teas  and  coffees,  and  has  regular  trade  routes  of 
customers  in  the  city  of  Toronto,  which  trade  he  has  worked  up 
and  now  holds  as  a result  of  work  and  expense  on  his  part,  and 
whereas  the  parties  hereto  have  agreed  that  the  party  of  the 
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second  part  shall  enter  the  employ  of  the  first  part  (sic)  at  a 
salary  commencing  at  $10  a week,  and  whereas  the  party  of  the 
second  part  is  being  given  entire  charge  of  supplying  one  or 
more  of  the  trade  routes  of  the  party  of  the  first  part,  and  it 
has  been  agreed  and  understood  as  a condition  of  the  employ- 
ment that  the  party  of  the  second  part  shall  not,  upon  the  ter- 
mination of  his  employment,  engage  in  the  business  of  selling 
teas  or  coffees  directly  or  indirectly  with  others,  or  in  any  way 
within  the  city  of  Toronto  or  within  five  miles  adjacent  thereto, 
for  the  space  of  three  years  after  the  termination  of  the  employ- 
ment aforesaid. 

“Now  it  is  agreed  as  follows: — 

“The  party  of  the  first  part  agrees  to  engage  the  party  of 
the  second  part  as  a vendor  of  teas,  etc.,  at  the  salary  of  $10  a 
week. 

‘ ‘ The  party  of  the  second  part  hereby  agrees  not  to  engage  in 
the  business  of  selling  teas  or  coffees  in  Toronto  or  within  five 
miles  for  the  period  of  three  years  from  the  termination  of  his 
employment  as  above-mentioned,  directly  or  indirectly.’’ 

“J.  H.  Skeans. 

“Witness:  Frank  E.  Atton. 
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“Sydney  Joseph  Hampton.” 

Subsequently  to  the  signing  of  this  agreement,  the  appellant 
was  paid,  in  addition  to  his  weekly  wages,  a commission  depend- 
ing on  the  amount  of  business  done  by  him,  and  his  weekly  wages 
were  from  time  to  time  increased,  so  that  with  his  commission  he  , 
was  paid  as  much  as  $22  or  $23  a week. 

Shortly  after  leaving  the  respondent’s  employment,  the  ap- 
pellant entered  into  the  employment  of  his  brother-in-law,  who 
had  recently  come  from  Buffalo  to  Toronto,  and  established  there 
a business  similar  to  that  carried  on  by  the  respondent.  The 
nature  of  the  employment  was  the  same  as  that  in  which  the 
appellant  had  been  engaged  while  in  the  service  of  the  respond- 
ent; and  the  appellant  had,  when  the  action  was  commenced, 
begun  to  canvass  for  customers  and  had  visited  between  forty 
and  fifty  of  the  respondent’s  customers,  some  of  whom  he  had 
persuaded  to  cease  to  deal  with  the  respondent  and  to  become 
customers  of  his  new  employer. 
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That  it  was  the  practice  of  the  respondent  to  have  the  agree- 
ments between  him  and  his  employees  reduced  to  writing  and 
signed  was  known  to  the  appellant  when  he  arranged  to  enter 
the  service  of  the  respondent. 

It  was  faintly  argued  by  counsel  for  the  appellant  that  the 
appellant  had  not  been  given  an  opportunity  of  reading  and 
understanding  the  agreement  he  was  called  upon  to  sign,  before 
signing  it,  and  is  therefore  not  bound  by  it.  This  contention  is 
fully  answered  by  the  learned  trial  Judge,  and  we  see  no  reason 
for  differing  from  his  conclusion  as  to  it. 

The  substantial  grounds  upon  which  the  appeal  is  rested  are 
two:  (1)  that  there  was  no  consideration  for  the  appellant’s 
promise;  and  (2)  that  in  doing  what  he  has  done  the  appellant 
has  not  committed  a breach  of  his  agreement. 

As  to  the  first  ground  it  was  contended  that,  as  the  agree- 
ment which  contains  the  promise  was  executed  after  the  appel- 
lant had  entered  into  the  service  of  the  respondent,  there  was  no 
consideration  for  the  promise,  and  two  cases  were  cited  as  sup- 
porting that  contention:  Copeland-CJiatterson  Co.  v.  Hickok,  16 
Man.  R.  610,  and  Oppenheimer  v.  Hirsch,  5 App.  Div.  N.Y.  232. 

The  facts  of  the  New  York  case  were  that  the  defendant  went 
into  the  plaintiffs’  employment  under  a written  agreement  for 
a compensation  of  $20  a week  and  two  per  cent,  commission  on 
sales  to  be  made  of  articles  in  which  they  dealt.  At  the  time 
he  entered  into  their  service,  the  plaintiffs  presented  to  him  a 
written  agreement  which  provided  that,  in  consideration  of  his 
employment,  he  stipulated,  among  other  things,  that,  after  leav- 
ing them,  he  would  not  engage  either  for  himself  or  as  the  em- 
ployee of  any  other  person  in  a similar  business,  for  a period  of 
three  years,  in  sixteen  named  States  and  Territories  of  the  United 
States  or  in  the  Dominion  of  Canada,  and  this  agreement  was 
signed  by  the  defendant.  The  plaintiffs  sought  to  restrain  the 
defendant  from  committing  a breach  of  this  provision  of  the 
agreement,  which  it  was  alleged  he  had  violated.  An  interim 
injunction  had  been  granted,  which  had  been  continued  by  an 
order  of  the  Supreme  Court,  and  from  this  order  the  defendant 
appealed  to  the  Appellate  Division  of  that  Court.  The  order 
was  reversed  and  the  injunction  was  dissolved.  The  judgment 
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of  the  Court  was  delivered  by  Patterson,  J.,  who  stated  that 
the  question  before  the  Court  related  merely  to  the  maintenance 
of  the  injunction  under  the  special  facts  of  the  case.  The  grounds 
of  the  decision  are  thus  stated  (p.  236)  : ''The  only  thing  undis- 
puted before  the  Court  is  that  the  defendant  made  an  agreement 
by  which  he  contracted  not  to  engage  in  a particular  line  of 
business  in  sixteen  States  and  Territories  and  the  Dominion  of 
Canada  for  three  years  after  he  should  leave  the  plaintiffs’  em- 
ployment, which,  according  to  the  terms  of  that  agreement, 
would  have  enabled  the  plaintiffs  to  discharge  him  within  a week 
after  he  entered  their  service  and  would  have  tied  his  hands 
for  a period  of  three  years  afterwards.  Such  a stipulation  is 
unreasonable  and  should  not  be  enforced  under  the  situation  of 
the  parties  to  this  action  by  injunction,  and  the  plaintiffs  having 
failed  to  shew  that  there  was  any  reason  for  coupling  such  a 
condition  with  a simple  employment  of  the  defendant  to  sell 
their  wares  in  a part  of  one  State  of  the  Union,  or  that  they  have 
in  reality  suffered  any  loss  by  reason  of  the  acts  of  the  defendant, 
or  that  they  are  in  any  way  actually  prejudiced  by  such  acts,  or 
that  he  is  using  any  knowledge  acquired  from  them  in  an  illegi- 
timate way,  or  that  the  enforcement  of  the  stipulation  of  the 
agreement  pending  suit  is  necessary  to  their  protection,  we  must 
hold  that  the  injunction  should  not  have  been  continued.” 
Earlier  in  the  statement  of  his  reasons  for  judgment  the 
learned  Judge  had  said  (pp.  234-5)  : "It  is  quite  unnecessary, 
in  disposing  of  this  appeal,  to  consider  the  general  subject  of 
the  enforceability  of  contracts  of  this  character  in  a court  of 
equity.  The  case  is  presented  only  of  a person  who,  being  hired 
as  a salesman  to  make  sales  of  wares  and  merchandise  of  his 
employer,  enters  into  an  agreement  that,  after  leaving  that  ser- 
vice, he  will  not  engage  in  a similar  business  for  a period  of 
three  years.  It  is  scarcely  necessary  to  say  that  such  a stipula- 
tion, standing  alone,  would  not  be  given  enforcement  in  a court 
of  equity,  for  the  simple  relation  would  exist  of  a servant  per- 
forming his  service  and  receiving  his  wages,  binding  himself  by 
a rigid  obligation  to  refrain  from  a particular  kind  of  work 
upon  a merely  arbitrary  agreement,  disqualifying  himself  from 
earning  a livelihood  in  the  business  to  which  he  was  accustomed 
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after  doing  his  work,  and  thereby  earning  his  wages,  and  there 
being  no  further  consideration  for  his  promise.’’ 

It  is  not  very  clear  from  the  report  of  the  case  what  the  exact 
ground  of  the  decision  was,  though  it  is  clear  that  it  depended 
upon  the  special  facts  of  the  case.  I am  inclined  to  think  that 
the  view  of  the  Court  was  that,  having  regard  to  these  facts,  the 
restriction  imposed  upon  the  defendant  was  an  unreasonable  one. 
The  employment  of  the  defendant  was  merely  to  act  as  salesman 
in  the  State  of  Pennsylvania  exclusive  of  the  city  of  Philadelphia, 
and  it  appears  to  have  been  thought  by  the  Court  that  it  was 
unreasonable  and  unnecessary  for  the  protection  of  the  plain- 
tiffs’ interests  that  the  defendant  should  be  prevented  from 
engaging  in  a similar  business  in  sixteen  States  and  Territories 
and  the  Dominion  of  Canada,  especially  as  the  only  considera- 
tion for  the  promise  was  the  hiring  of  the  defendant  as  a sales- 
man at  a weekly  wage,  determinable  at  the  will  of  the  plaintiffs. 
It  is  also  to  be  observed  that  the  question  was  as  to  the  continua- 
tion of  the  injunction  pending  the  suit. 

If  it  was  intended  to  decide  the  case  on  the  ground  that  the 
consideration  for  the  promise  was  inadequate,  the  decision  is 
contrary  to  English  law,  which,  ever  since  the  case  of  Hitchcock 
V.  Coker,  6 A.  & E.  438,  is  that  the  Court  will  not  enter  into  the 
question  of  the  adequacy  of  the  consideration  for  such  a promise 
(Matthews  on  Restraint  of  Trade,  p.  147  et  seq.,  and  Halsbury’s 
Laws  of  England,  vol.  27,  para.  1099,  p.  566,  and  cases  there 
cited),  and  it  would  appear  that  the  American  rule  does  not 
differ  from  the  English  law  in  this  respect : 22  Cyc.  869. 

“Mere  employment  at  will  is  a sufficient  consideration;  so  is 
the  continuation  of  an  existing  employment  at  will.  If  the 
covenantor  is  already  in  the  employment  of  the  covenantee  at 
the  date  of  the  covenant,  it  will  depend  upon  the  particular  cir- 
cumstances of  the  case  whether  the  covenant  was  really  a part 
of  the  contract  of  service ; and,  even  if  it  was  not,  there  appears 
to  be  sufficient  consideration  in  the  fact  that  if  the  servant  re- 
fused to  sign  the  covenant  the  employer  might  take  the  first  op- 
portunity of  legally  determining  the  service:”  Halsbury,  vol. 
27,  para.  1097,  p.  565. 
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This  statement  of  the  law  is  fully  supported  by  the  cases 
cited  for  these  propositions. 

The  latest  case  cited  is  Woodbridge  (&  Sons  v.  Bellamy , [1911] 
1 Ch.  326.  In  that  case  the  defendant  was  engaged  on  the  4th 
April,  and  was  told  by  his  employer  to  begin  work  on  the  17th, 
and  the  covenant  was  signed  on  the  16th.  It  was  held  by  Eve,  J., 
that  the  covenant  formed  part  of  the  contract  of  service  into 
which  the  defendant  was  then  entering  with  the  plaintiffs;  and 
that,  even  if  the  defendant  could  at  the  trial  bring  forward  evi- 
dence that  prior  to  the  signing  of  the  covenant  there  was  a 
concluded  contract  by  which  the  plaintiffs  were  bound  to  employ 
him  at  a salary  and  upon  the  terms  of  certain  letters  which  had 
passed  between  the  parties,  the  learned  Judge  would  be  bound 
to  infer  that,  if  the  defendant  had  refused  to  sign  and  had  as- 
serted his  right  to  be  employed  on. the  terms  contained  in  the 
letters,  the  plaintiffs  would  have  taken  the  earliest  opportunity 
of  determining  the  relationship  between  them  and  the  defendant, 
and  added : “ I think,  therefore,  even  if  I came  to  the  conclusion 
that  this”  {i.e.,  the  covenant)  ‘'did  not  in  fact  form  part  of  the 
agreement  of  service,  that  I should  be  bound  to  hold  that  there 
was  sufficient  consideration  to  support  the  contract,  although 
entered  into  subsequent  to,  and  when  there  was  still  subsisting, 
an  existing  contract  of  service”  (pp.  332-3).  This  decision  was 
reversed  by  the  Court  of  Appeal,  but  on  another  point,  and  there 
is  nothing  to  indicate  that  that  Court  differed  from  the  views  of 
Mr.  Justice  Eve  to  which  I have  referred. 

The  report  of  Copeland-CJiatterson  Co.  v.  Hickok  does  not 
shew  whether  the  agreement,  part  of  which  is  quoted,  contained 
an  agreement  on  the  part  of  the  plaintiffs  to  employ  the  de- 
fendant, and  I am  inclined  to  think  that  it  did  not.  Eichards, 
J.A.,  answering  the  argument  of  the  plaintiffs  that  the  defendant 
would  have  been  dismissed  if  he  had  not  signed  the  agreement, 
and  that  the  continuing  him  in  his  employment  was  a considera- 
tion for  his  signing,  said  (p.  616)  that  that  seemed  to  him  “only 
a matter  of  conjecture;”  that  the  defendant  “was  not  told  that 
dismissal  would  be  the  consequence  of  his  refusal  to  sign,  and  no 
promise  was  made  to  continue  him  in  the  employment;”  and 
‘ ‘ there  was  no  change  in  his  employment  and  no  new  employment 
or  contract  of  hiring.” 
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It  is  unnecessary  to  express  an  opinion  as  to  the  correctness 
of  this  decision,  which  may  or  may  not  have  been  right  on  the 
facts  of  that  case.  The  facts  of  the  case  at  bar  are  substantially 
different,  for  the  agreement  contains  not  only  the  promise  of  the 
appellant  which  is  in  question,  but  also  an  agreement  on  the 
part  of  the  respondent  to  employ  him.  Before  the  execution  of 
the  agreement  the  appellant  was  employed  practically  on  trial; 
and,  when  the  respondent  decided  that  he  might  safely  intrust 
the  appellant  with  a route,  the  agreement  was  prepared  for  the 
purpose  of  evidencing  the  terms  of  the  contract  of  hiring.  An 
important  factor  in  the  case  and  one  on  which  Mr.  Justice  Eve 
laid  stress  in  the  Bellamy  case  is  the  fact  that  the  employer  made 
it  an  invariable  rule  to  require  his  employees  to  execute  an  agree- 
ment similar  to  that  which  was  signed  by  the  appellant. 

There  was,  therefore,  in  my  opinion,  consideration  for  the 
appellant’s  promise,  and  the  proper  inference  from  the  circum- 
stances of  this  case  is  that,  even  if  the  promise  of  the  appellant 
did  not,  though  I think  it  did,  form  part  of  this  agreement  of 
service,  there  was  a sufficient  consideration  to  support  the  con- 
tract. 

The  contention  that  what  the  appellant  has  done  did  not 
constitute  a breach  of  his  promise — that  being  employed  by  his 
brother-in-law  to  sell  teas  and  coffees  was  not  engaging  in  the- 
business  of  selling  teas  or  coffees  within  the  meaning  of  the  pro- 
mise, is  not,  in  my  opinion,  well-founded.  Having  regard  to  the 
nature  of  the  appellant’s  employment  with  the  respondent,  the 
promise  binds  him  not  to  engage  in  the  business  within  the  pre- 
scribed area  either  on  his  own  account  or  as  the  servant  or  em- 
ployee of  another. 

As  was  said  by  Kekewich,  J.,  in  Watts  v.  Smith,  62  L.T.R. 
453,  engage”  is  a word  of  flexible  meaning,  and  ‘‘servants  are 
engaged  when  a bargain  is  made  between  them  and  their  employ- 
ers, and  they  are  engaged  for  a particular  purpose.  ’ ’ Dealing  with 
the  facts  of  that  case,  the  learned  Judge  said  (p.  454)  : “In  this 
case  I find  that  a man  is  engaged,  or  employed ; and  a bargain  is 
made  with  him  to  enter  the  service  of  Watts  & Co.  for  a certain 
time,  and  upon  certain  terms.  When  I come  to  the  terms  of  the 
bai’gain  and  the  consideration  that  it  was  for  a limited  period 
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and  a limited  distance,  that  he  should  not  engage  in  a similar 
business,  I think  it  means  that  he  should  not  go  and  do  that, 
within  these  limits,  which  he,  until  then,  was  doing  in  the  em- 
ployment of  these  persons  here.  That  seems  to  me  to  be  the 
reasonable  construction  of  this  agreement.  I think  it  is  suffi- 
ciently expressed  to  prevent  this  defendant  being  engaged,  that 
is,  being  occupied,  being  a servant  in  a ‘similar  business’  to  that 
carried  on  by  the  plaintiffs.” 

With  this  view  I entirely  agree,  and,  applying  what  was 
said  to  the  facts  of  the  case  at  bar,  I am  of  opinion  that  the  pro- 
mise of  the  appellant  means  that  he  ‘ ‘ should  not  go  and  do  that 
within”  the  limits  mentioned  in  the  agreement  “which  he  until 
then  was  doing  in  the  employment”  of  the  respondent,  and  that 
“it  is  sufficiently  expressed  to  prevent”  the  appellant  from 
“being  engaged,  that  is,  being  occupied,  being  a servant  in  a 
similar  business  to  that  carried  on  by  the”  respondent. 

See  also  Anderson  v.  Boss,  14  O.L.R.  683,  and  cases  there 
cited. 

For  these  reasons,  I am  of  opinion  that  the  appeal  fails  and 
should  be  dismissed  with  costs. 
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Landlord  and  Tenant — Lease — Surrender — Evidence — Estoppel — Authority 
of  Solicitor — Statute  of  Frauds,  R.S.O.  1914,  eh.  102,  sec.  3. 

The  appellant  leased  a farm  from  the  respondent  by  indenture  of  lease 
dated  the  20th  February,  1912,  for  three  years  from  the  1st  March,  1912. 
In  January,  1914,  the  appellant  told  the  respondent  that  he  intended 
to  leave  the  farm  on  the  1st  March,  1914;  thereupon  the  accounts  be- 
tween them  were  adjusted  by  their  solicitors,  and  a sum  of  money  was 
paid  by  the  appellant,  on  the  9th  February,  as  the  balance  of  rent  up  to 
the  1st  March,  which  the  respondent  accepted,  his  solicitor  having  ex- 
pressed by  letter  the  willingness  of  the  respondent  that  the  appellant 
should  leave  the  premises: — 

Held,  that  this  amounted  to  no  more  than  a written  notice  in  February 
that  the  appellant  would  leave  the  farm  on  the  1st  March,  assented  to 
by  the  respondent;  no  new  tenancy  for  twenty  days  could  be  found  upon 
the  evidence;  there  was  no  estoppel  by  reason  of  change  of  position,  the 
respondent  not  having  given  up  anything  in  consequence  of  the  settle- 
ment of  accounts;  an  advertisement  by  tlie  respondent  for  a tenant  was 
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not  sufficient  to  estop  the  appellant,  for  the  act  done  must  be  one  in- 
consistent with  the  continuance  of  the  lease;  and,  therefore,  what  oc- 
curred did  not  amount  to  a valid  surrender  in  law. 

Fenner  v.  Blake,  [1900]  1 Q.B.  426,  82  L.T.R.  149,  69  L.J.Q.B.  257,  and 
Stait  v.  Fenner,  [1912]  2 Ch,  504,  distinguished. 

Held,  also,  having  regard  to  the  provisions  of  sec.  3 of  the  Statute  of 
Frauds,  R.S.O.  1914,  ch.  102,  that  the  authority  of  the  appellant’s  solici- 
tor to  surrender  the  lease  on  his  behalf,  by  a letter  relied  upon  by  the 
respondent,  was  not  established. 

Appeal,  by  the  tenant  from  an  order  of  the  Judge  of  the 
County  Court  of  the  Counties  of  Lennox  and  Addington  grant- 
ing the  landlord’s  (respondent’s)  summary  application  under 
the  Overholding  Tenants  sections  of  the  Landlord  and  Tenant 
Act,  for  possession  of  the  demised  premises,  and  directing  the 
issue  of  a writ  of  possession,  with  costs. 

The  appellant  leased  a farm  from  the  respondent  by  inden- 
ture of  lease  dated  the  20th  February,  1912,  for  three  years  from 
the  1st  March,  1912,  at  a rental  of  $260  for  that  year  and  $300 
thereafter,  payable  on  the  1st  September  and  1st  February  in 
each  year. 

The  County  Court  Judge  made  the  order  appealed  from 
upon  the  ground  that  a surrender  by  parol  had  taken  place 
which  put  an  end  to  the  term  created  by  the  written  lease. 


April  27.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
LAREN,  Magee,  and  Hodgins,  JJ.A. 

H.  E.  Rose,  K.C.,  for  the  appellant.  The  question  is  as  to 
an  alleged  agreement  to  surrender  a lease  by  parol.  The  sub- 
ject is  discussed  in  Halsbury’s  Laws  of  England,  vol.  18,  p.  546 
et  seq.,  paras.  1058-1063.  The  respondent  relies  upon  Fenner  v. 
Blake,  [1900]  1 Q.B.  426,  a judgment  of  Channell,  J.,  which  is 
discussed  at  p.  549,  op.  cit.,  and  which  does  not  apply  to  the 
case  at  bar.  See,  on  this  point,  Halsbury,  op.  cit.,  vol.  13,  pp. 
375,  376,  para.  531  (Estoppel  in  Pais) — also  Smith’s  L.C.,  11th 
ed.,  vol.  2,  p.  846.  [Meredith,  C.J.O.,  referred  to  Ex  p. 
Vitale  (1882),  47  L.T.R.  480;  Walsh  v.  Lonsdale  (1882),  21  Ch. 
D.  9.]  In  order  to  make  a valid  surrender  of  the  tenancy,  there 
must  be  either  a deed,  or  at  all  events  a writing  by  the  party,  or 
his  agent  authorised  in  writing.  Smith  v.  Blackmore  (1885),  1 
Times  L.R.  267,  and  Oastler  v.  Henderson  (1877),  2 Q.B.D.  575, 
were  also  referred  to. 
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C,  A.  Moss  and  J.  E.  Madden,  for  the  respondent,  argued 
that  Fenner  v.  Blake  was  good  law,  and  applicable.  [Meredith, 
C.J.O.,  referred  to  the  report  of  that  case  in  69  L.J.Q.B.  257]. 
We  rely  upon  the  oral  arrangement  between  the  parties,  iii  con- 
nection with  which  the  landlord  gave  up  certain  arrears  of  rent. 
They  referred  to  Manchester  Brewery  Co.  v.  Coombs,  [1901]  2 
Ch.  608;  Zimhler  v.  Abrahams,  [1903]  1 K.B.  577.  The  circum- 
stances justify  the  inference  that  the  tenant’s  solicitor  had  auth- 
ority to  terminate  the  lease.  There  was  an  agreement  by  the 
tenant  to  quit,  of  which  specific  performance  could  be  ordered. 

Bose,  in  reply,  argued  that  in  the  cases  referred  to  by  the 
other  side,  possession  had  gone  with  the  agreement.  Even  if 
another  Court  might  enforce  specific  performance,  that  fact 
would  not  entitle  the  respondent  to  relief  under  the  Overholding 
Tenants  sections  of  the  Landlord  and  Tenant  Act. 
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June  8.  The  judgment  of  the  Court  was  delivered  by  Hod- 
gins,  J.A. : — The  appellant  leased  a farm  from  the  respondent 
by  indenture  of  lease  dated  the  20th  February,  1912,  for  three 
years  from  the  1st  March,  1912,  at  a rental  of  $260  for  that 
year  and  $300  thereafter,  payable  on  the  1st  September  and  1st 
February  in  each  year.  The  learned  County  Court  Judge  made 
an  order  under  the  Landlord  and  Tenant  Act  in  favour  of  the 
respondent,  upon  the  ground  that  a surrender  by  parol  had 
taken  place,  which  put  an  end  to  the  term  created  by  the  written 
lease. 

There  is  no  doubt  that  the  appellant  told  the  respondent 
in  January,  1914,  that  he  intended  to  leave  the  farm  on  the  1st 
March,  1914,  he  having  practically  rented  another  farm  from 
one  Wood,  and  that  thereupon  the  accounts  between  them  were 
taken  up  by  the  solicitors  for  each  party.  The  letters  ex- 
changed shew  that  on  the  30th  January,  1914,  the  appellant’s 
solicitor  sent  a letter  containing  a statement  of  account  and 
cheque  for  $111.85,  which  he  claimed  was  the  balance  due  on 
the  1st  February,  1914,  but  up  to  the  1st  March,  1914,  and 
stating  that  if  repairs  were  not  made  without  delay  the  tenant 
would  have  to  find  other  premises,  and  requesting  to  be  notified 
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that  the  appellant  could  give  up  possession.  In  reply  to  this 
the  appellant’s  solicitor  was  told  in  writing  that  the  appellant 
was  free  to  leave  any  time  he  wished.  Having  requested  further 
confirmation  that  the  appellant  would  be  free  to  leave  at  any 
time  before  the  1st  March,  1914,  the  respondent’s  solicitor  on 
the  6th  February,  1914,  expressed  by  letter  the  willingness  of 
the  respondent  that  the  appellant  should  leave  the  premises  any 
time  that  month,  provided  the  balance  of  the  rent  was  forth- 
coming, and  asking  to  be  advised  that  the  appellant  would 
leave  on  or  before  the  1st  March,  1914.  The  reply  to  this  on 
the  7th  February,  1914  (spoken  of  as  exhibit  7),  agrees  to  that 
understanding  and  gives  notice  that  the  appellant  will  leave 
the  farm  on  the  1st  March,  1914,  and  promises  to  endeavour 
meantime  to  get  the  claim  for  rent  adjusted  without  proceed- 
ings. The  accounts  were  adjusted,  and  the  sum  of  $24.90  was 
paid  on  the  9th  February  as  the  balance  of  the  rent  up  to  the 
1st  March,  1914.  The  respondent  relied  on  the  agreement  thus 
come  to  as  a surrender,  and  based  his  right  to  possession  thereon. 
The  appellant  resisted  upon  the  ground  that  what  occurred 
did  not  amount  to  a valid  surrender  in  law,  not  being  by  deed 
or  in  writing  signed  by  him,  and  that  his  solicitor’s  authority 
was  not  shewn  to  be  in  writing. 

On  the  first  branch  of  the  case  the  learned  County  Court 
Judge  states  his  finding  as  follows:  “The  evidence  satisfied  me 
and  I find  that  the  effect  of  the  correspondence  between  the 
solicitors  was  an  agreement  between  the  parties  to  determine 
the  tenancy  on  the  1st  day  of  March,  1914,  and  that  the  notice 
contained  in  exhibit  7 was  sufficient  in  form  and  substance, 
coupled  as  it  was  with  the  settlement  of  the  accounts,  which 
formed  the  basis  or  ground  upon  which  the  acceptance  of 
Clancy’s  offer  to  free  Schermehorn  from  the  lease  was  given, 
and  that  he  is  now  estopped  from  denying  that  the  tenancy  has 
ended.” 

Reliance  was  placed  upon  the  case  of  Fenner  v.  Blake,  [1900] 
1 Q.B.  426,  as  shewing  that  such  an  agreement  as  the  above 
created  a new  tenancy  in  lieu  of  the  existing  tenancy,  thus  work- 
ing a surrender  by  operation  of  law.  The  facts  of  that  case 
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were  that  a parol  agreement  was  made  between  the  landlord  and 
tenant  in  December,  being  after  the  time  when  a valid  notice 
terminating  in  March  could  be  given,  that  the  landlord  would 
take  a six  months’  notice  expiring  in  June  of  the  following  year. 
Channell,  J.,  held  that  what  took  place  in  December  was  a sur- 
render ‘‘then  and  there”  of  the  existing  tenancy  from  year  to 
year  upon  the  acceptance  by  the  tenant  of  a new  tenancy  for 
six  months  only,  but  in  other  respects  upon  the  terms  of  the 
former  tenancy.  Bucknill,  J.,  concludes  from  the  evidence  that 
it  was  agreed  that  there  should  be  a new  tenancy,  i.e.,  a six 
months’  tenancy  terminating  in  June.  (See  also  fuller  reports 
in  82  L.T.R.  149  and  69  L.J.Q.B.  257). 

Assuming  that  the  finding  was  justified  that  the  parties  in 
that  case  agreed  to  a new  tenancy  though  only  for  six  months, 
it  was  equivalent  to  a holding  that  a complete  change  in  the 
character  and  duration  of  the  tenancy  had  occurred.  It  had 
been  a yearly  one  terminable  on  a six  months’  notice,  and  it 
had  become  one  for  a definite  term  not  subject  to  any  notice. 
The  reasoning  by  which  such  a dealing  is  held  to  result  in  a 
surrender  is,  that,  the  lessor  having  no  power  to  grant  a new 
lease,  except  on  the  footing  that  the  old  lease  is  surrendered,  the 
lessee,  being  a party  to  the  grant  of  the  new  lease,  is  estopped 
from  denying  the  surrender.  I do  not  think  this  case  comes 
within  the  scope  of  that  decision,  if  it  should  be  followed.  The 
agreement  here  was  at  best  but  a written  notice  in  February 
that  the  appellant  would  leave  the  farm  on  the  1st  of  the  next 
month,  assented  to  by  the  respondent.  No  new  tenancy  for 
twenty  days  can  be  found,  and  the  learned  County  Court  Judge, 
while  applying  the  case  just  quoted,  states  that  “the  net  re- 
sult is  that  the  parties  here,  through  their  solicitors,  made  an 
agreement  as  to  an  alteration  of  the  date  at  which  the  tenancy 
was  to  be  determined,  and  reduced  the  term  by  twelve  months, 
and  that  the  tenancy  ended  on  the  1st  day  of  March  instant.” 

Fenner  v.  Blake  {ante)  contains  another  and  more  satisfac- 
tory reason  for  the  conclusion  stated  in  it.  It  there  appeared 
that  the  landlord  had,  relying  on  the  new  arrangement,  agreed 
to  sell  the  land,  and  the  rule  of  estoppel  owing  to  change  of 
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position  was  applied.  This  factor  is  absent  here,  and  it  may 
be  well  to  note  that  Fenner  v.  Blake  seems  upon  its  first  branch 
to  be  opposed  in  principle  to  Wallis  v.  Hands,  [1893]  2 Ch. 
75,  and  to  be  cited  chiefly  upon  the  second  ground  taken  by  the 
Court.  See  Redman,  6th  ed.,  pp.  514,  516;  Woodfall,  19th  ed., 
p.  353 ; Foa,  5th  ed.,  p.  615. 

It  was  urged  here  that  the  respondent  had  settled  the  ac- 
counts between  him  and  the  appellant  on  the  faith  of  the  ar- 
rangement to  give  up  possession,  and  in  so  doing  had  given  up 
claims  which  he  might  have  pressed.  This  is  relied  on  in  the 
judgment  in  appeal.  It  seems,  however,  to  have  no  foundation 
in  fact.  The  earliest  letter  in  the  correspondence  filed,  that  of 
the  30th  January,  1914,  was  accompanied  by  a statement  of 
account  which  shewed  the  amount  of  rent  due,  the  payments  and 
items  of  set-otf  claimed  by  the  appellant,  and  contained  a cheque 
for  the  balance  thus  shewn  to  be  due.  In  the  reply  the  items 
objected  to  are  detailed,  and  amount  to  $24.90,  the  sum  after- 
wards paid  by  the  appellant. 

These  two  letters  shew  that  the  question  of  leaving  had  noth- 
ing to.  do  with  the  settlement  of  accounts;  all  the  items  except 
those  making  up  $24.90  being  accepted  by  the  respondent.  The 
appellant  in  his  turn  agreed  to  pay,  and  did  pay,  the  $24.90, 
without  further  question.  I am  unable  to  agree  -with  the  learned 
County  Court  Judge  that  the  respondent  gave  up  anything  in 
consequence  of  the  settlement  of  accounts.  He  did  so  before 
any  agreement  was  made  as  to  when  the  appellant  might  leave, 
and  there  was  no  further  rent  due.  If  the  latter  remained  in 
possession  after  the  1st  March,  1914,  he  continued  liable  for  the 
rent  and  responsible  for  breaches  of  covenant,  unless  these  lat- 
ter have,  apart  from  the  agreement  in  question,  been  waived  by 
the  respondent. 

The  law,  laid  down  in  Stait  v.  Fenner,  [1912]  2 Ch.  504,  513, 
and  quoted  in  the  judgment  appealed  from,  is  inapplicable,  be- 
cause the  term  has  not  been  validly  terminated.  The  advertise- 
ment for  a tenant  is  not  sufficient  to  estop  the  appellant.  The 
act  done  must  be  one  inconsistent  with  the  continuance  of  the 
lease:  Oastler  v.  Henderson,  2 Q.B.H.  575;  Smith  v.  Blackmore 
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(1885),  1 Times  L.R.  267;  Redpath  v.  Roberts  (1800),  3 Esp. 
225;  Phene  v.  Popplewell  (1862),  12  C.B.N.S.  334;  Carpenter  y. 
Hall  (1865),  16  U.C.C.P.  90.  It  is  interesting  to  note  the  obser- 
vations made  by  the  authors  of  Smith’s  Leading  Cases,  11th 
ed.-^,  pp.  846-7,  and  by  Mr.  Foa  in  his  5th  ed.,  of  the  present  year, 
pp.  614-5-6,  upon  the  subject  of  estoppel  by  representation  such 
as  occurred  here  and  a change  of  position  consequent  thereon. 

Upon  the  other  branch  of  the  case,  namely,  that  the  auth- 
ority of  the  appellant’s  solicitor  to  write  exhibit  7 should  have 
been  but  was  not  in  writing,  the  learned  County  Court  Judge 
deals  with  this  by  saying  that,  if  the  parties  could  end  the  ten- 
ancy themselves,  it  could  be  equally  well  done  through  solicitors, 
otherwise  their  usefulness  would  be  gone.  This  seems  to  me  to 
overlook  the  provisions  of  sec.  3 of  the  Statute  of  Frauds,  R.S.O. 
1914,  ch.  102,  under  which  no  lease  of  any  lands  shall  be  sur- 
rendered unless  by  deed  or  note  in  writing  signed  by  the  party 
surrendering  the  same  or  his  agent  thereunto  lawfully  authorised 
in  writing  or  by  act  or  operation  of  law.  This  section  does  not 
apply  (sec.  4 of  the  same  Act)  to  a lease  not  exceeding  the  term 
of  three  years  from  the  making  thereof,  the  rent  upon  which 
reserved  to  the  landlord  during  such  term  amounts  to  two-thirds 
at  least  of  the  full  improved  value  of  the  thing  demised. 

The  lease  here  was  made  on  the  20th  February,  1912,  and 
is  for  three  years  from  the  1st  March,  1912 ; so  that,  apart  from 
the  question  of  the  proportion  of  the  rent  to  the  value  of  the 
land,  it  was  required  to  be,  and  was  in  fact,  made  by  deed. 

I think  that  the  appeal  must  be  allowed  with  costs,  and  the 
order  appealed  from  set  aside  with  costs,  with  an  order  for  re- 
delivery of  possession,  if  the  writ  has  been  executed  by  the 
Sheriff. 
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June  8. 


[APPELLATE  DIVISION.] 

Bank  of  British  North  America  v.  Haslip. 
Bank  of  British  North  America  v.  Elliott. 


Bills  and  Notes — Cheques  Draicn  on  Bank — Presentment — Dishonour — 
Notiee — Time — Discharge  of  Endorsers — Bills  of  Exchange  Act,  sec. 
86 — Clearing  House  Regulatiofis — Canadian  Bankers’  Association — 
Incorporating  Act,  63  dc  64  Viet.  ch.  93  {D.) 

Held  (affirming  the  judgment  of  Middleton,  J.,  30  O.L.R,  299),  that  the 
two  cheques  in  question  were  not  presented  “within  a reasonable  time” 
(sec.  86  of  the  Bills  of  Exchange  Act)  after  their  endorsement  and  de- 
livery by  the  defendants  to  the  plaintiff  bank,  having  due  regard  to  their 
nature  as  cheques,  and  to  the  usage  of  trade  with  regard  to  cheques, 
and  the  facts  of  the  particular  case;  and,  in  consequence  of  the  delay, 
the  defendants  as  endorsers  were  absolutely  released. 

The  question  whether  the  mistakes  and  irregularities  in  connection  with 
the  notices  of  protest  and  dishonour  would  have  operated  as  a release 
of  the  defendants  if  the  presentment  had  been  in  time,  was  not  con- 
sidered. 

Review  of  the  authorities  and  discussion  of  the  effect  of  the  rules  of  clear- 
ing houses  established  in  Canada  by  the  Canadian  Bankers’  Association, 
incorporated  by  63  & 64  Viet.  ch.  93  (D.) 

Appeals  by  the  plaintiff  bank  in  each  action  from  the  judg- 
ment of  Middleton,  J.,  30  O.L.R.  299. 


March  31  and  April  1.  The  appeals  were  heard  by  Mere- 
dith, C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

W.  N.  Tilley  and  G.  L.  Smithy  for  the  appellant  bank,  on  the 
question  of  time  for  giving  notice,  contended  that  branch  offices 
must  be  treated  or  regarded  as  separate  banks : Paget ’s  Law  of 
Banking,  2nd  ed.,  pp.  293-295,  and  cases  there  cited.  A defec- 
tive notice  of  dishonour  may  be  supplemented  by  another  if 
the  latter  reaches  the  proper  person  on  the  same  day  that  a 
notice  posted  on  the  proper  day  would  have  reached  him : Byles 
on  Bills,  17th  ed.,  p.  274,  citing  Fielding  & Co.  v.  Corry,  [1898] 
1 Q.B.  268.  The  rules  for  giving  due  notice  of  dishonour  are  set 
forth  in  Halsbury’s  Laws  of  England,  vol.  2,  pp.  542,  543.  [Mac- 
laren, J.A.,  referred  to  Alexander  v.  Burchfield  (1842),  7 M. 
& G.  1061,  which  was  followed  in  Firth  v.  Brooks  (1861),  4 L.T. 
N.S.  467,  at  p.  468.]  We  come  within  secs.  85  and  86  of  the 
Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  if  we  prove  the 
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usage  of  the  clearing  house:  see  Paget’s  Law  of  Banking,  2nd 
ed.,  p.  289.  We  rely  upon  sec.  12  of  the  clearing  house  rules 
merely  as  shewing  the  relation  of  principal  and  agent  between 
the  appellant  bank  and  the  Standard  Bank.  Section  124  of  the 
Bank  Act,  R.S.C.  1906,  ch.  29,  recognises  the  by-laws  of  the 
Canadian  Bankers’  Association  if  approved  by  the  Treasury 
Board.  Section  175  of  the  Bills  of  Exchange  Act  may  be  re- 
ferred to;  and,  as  to  the  meaning  of  ‘‘receives  for  a customer,” 
see  Capital  and  Counties  Bank  Limited  v.  Gordon,  '[1903]  A.C. 
240,  at  p.  248.  The  case  of  the  appellant  bank  comes  under  sec. 
100  of  the  Bills  of  Exchange  Act.  The  Standard  Bank  branch 
was  the  agent  of  its  head  office,  and  the  head  office,  as  principal, 
had  a day  to  make  presentment  to  its  branch  in  its  capacity  as 
endorser;  hence  the  head  office  becomes  a party  to  the  transac- 
tion. On  the  question  of  provisional  payment,  see  Bavin’s  Junr. 
(&  Sims  V.  London  and  South  Western  Bank,  [1900]  1 Q.B. 
270,  at  pp.  277,  278. 

Eric  N.  Armour,  for  the  defendants,  the  respondents,  re- 
ferred to  Sterling  Bank  of  Canada  v.  Laughlin  (1912),  3 O.W. 
N.  643,  on  the  question  of  the  application  of  clearing  house  rules. 
There  are  three  rules  regarding  mercantile  usage:  (1)  it  cannot 
prevail  against  positive  enactments:  Goodwni  v.  Roharts  (1875), 

L. R.  10  Ex.  337,  at  p.  356;  (2)  it  must  be  of  a general  and  rea- 
sonable nature  to  be  binding:  Perry  v.  Barnett  (1885),  15  Q.B. 
D.  388;  (3)  it  must  be  known  to  those  who  in  practice  should 
have  knowledge  of  it:  Parsons  v.  Hart  (1900),  30  S.C.R.  473. 
On  the  question  of  cheques  not  being  presented  in  time,  sec.  10 
of  the  Bills  of  Exchange  Act  is  important  in  considering  secs. 
85,  86,  and  165  of  the  same  Act : see  Alexander  v.  Burchfield,  7 

M.  & G.  1061.  A cheque  is  a demand  bill:  Down  v.  Hailing 
(1825),  4 B.  & C.  330;  Moule  v.  Brown  (1838),  4 Bing.  N.C. 
266.  Section  86  of  the  Bills  of  Exchange  Act  does  not  refer  to 
the  local  usage  of  banks,  but  to  general  mercantile  rules  for  the 
Dominion.  But,  if  it  did,  the  rules  of  the  clearing  house  cannot 
override  the  Bills  of  Exchange  Act,  nor  can  rule  12,  setting  up 
an  unusual  length  of  time  as  applying  to  the  banks  between 
themselves,  be  of  any  avail.  The  statute  63  & 64  Viet.  ch.  93, 
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sec.  7,  is  the  warrant  for  the  clearing  house  and  its  rules.  By- 
law 16,  clauses  (2)  and  (17),  of  the  Canadian  Bankers’  Associa- 
tion (Maclaren  on  Banks  and  Banking,  4th  ed.,  p.  449)  shews 
that  the  clearing  house  rules  are  just  for  the  convenience  of 
banks;  by  this  the  presumption  of  return  is  positive,  not  nega- 
tive: Imperial  Bank  of  Canada  v.  Bank  of  Hamilton,  [1903] 
A.O.  49;  Bank  of  Montreal  v.  The  King  (1906),  38  S.C.R.  258. 
[Meredith,  C.J.O.,  referred  to  Reynolds  v.  Chettle  (1811),  2 
Camp.  596,  and  Halsbury’s  Laws  of  England,  vol.  1,  p.  590;  and 
Maclaren,  J.A.,  referred  to  Harris  v.  Packer  (1833),  3 Tyrw. 
370  (note),  and  Boddington  v.  Schlencker  (1833),  4 B.  & Ad. 
752.]  Promptness  is  the  essence  of  mercantile  transactions  ; the 
bank  slept,  and  notice  of  dishonour  was  not  given  in  time : secs. 
95,  96,  and  97  of  the  Bills  of  Exchange  Act.  Fielding  & Co.  v. 
Corry,  [1898]  1 Q.B.  268,  is  quite  different  in  its  facts;  and  see 
sec.  103  of  the  Bills  of  Exchange  Act.  He  also  referred  to  Tindal 
V.  Brown  (1786),  1 T.R.  167 ; Latham  v.  Chartered  B.ank  of  In- 
dia (1874),  L.R.  17  Eq.  205;  Harris  Abattoir  Co.  Limited  v. 
Maybee  Wilson  and  Boyd  (1914),  5 O.W.N.  896,  at  p.  899; 
Lawyers’  Reports  Annotated,  vol.  13,  p.  43,  vol.  59,  p.  934,  vol. 
4 (N.S.),  p.  132,  vol.  10  (N.S.),  p.  1153. 

Tilley,  in  reply,  referred  to  the  evidence,  and  argued  that, 
as  the  case  must  be  determined  on  the  facts  as  to  what  was  rea- 
sonable, so.  West  Toronto  having  been  brought  within  the  city 
limits,  there  should  be  the  same  length  of  time  for  presenta- 
tion as  there  was  before  it  was  taken  in.  All  an  endorser  is  en- 
titled to  is  notice  of  dishonour,  either  orally  or  in  writing. 

June  8.  The  judgment  of  the  Court  was  delivered  by  Mac- 
laren, J.A. : — These  two  actions  were  tried  together  before 
Middleton,  J.,  without  a jury,  being  brought  on  two  cheques 
drawn  by  a firm  of  Maybee  & Wilson  on  the  market  branch  of 
the  Standard  Bank  of  Toronto,  one  dated  the  30th  September, 
191.3,  for  $1,864.49,  to  the  order  of  the  defendant  Haslip,  and 
the  other  dated  the  1st  October,  1913,  for  $1,041.03,  to  the  order 
of  the  defendant  Elliott. 

They  were  both  endorsed  and  negotiated  by  the  payees  to 
the  plaintiff  bank  at  its  sub-branch  in  the  Union  stock  yards. 
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in  the  city  of  Toronto,  on  the  morning  of  the  1st  October,  the 
defendants  receiving  in  exchange  acceptances  of  their  own 
cheques  for  their  respective  amounts  drawn  by  them  upon  the 
plaintiff  bank  and  payable  at  par  at  any  branch  of  the  bank, 
called  ‘'drovers’  cheques,”  which  latter  were  duly  paid. 

The  defence  in  each  case  was,  that  the  cheques  were  not  pre- 
sented for  payment  within  a reasonable  time  after  their  endorse- 
ment by  the  defendants  and  that  due  notice  of  dishonour  was 
not  given.  The  trial  Judge  held  that  the  defendants  were  not 
liable,  inasmuch  as  there  was  undue  delay  in  presenting  the 
cheques  for  payment,  and  dismissed  the  actions,  and  did  not 
find  it  necessary  to  pass  upon  the  other  ground  of  defence  as 
to  the  notices  of  dishonour.  From  these  judgments  the  bank 
has  appealed. 

The  course  of  dealing  with  respect  to  the  two  cheques  from 
the  time  of  their  negotiation  to  the  appellant  bank  on  the  1st 
October,  until  they  were  presented  for  payment  by  the  notary 
and  protested  on  the  4th,  was  identical.  The  facts  as  to  the 
sending  of  the  notices  of  dishonour  differ. 

The  cheques  were  taken  on  the  afternoon  of  the  1st  October 
from  the  stock  yards  sub-branch  to  the  West  Toronto  branch  of 
the  appellant  bank  (also  within  the  city),  of  which  it  was  an 
adjunct,  and  thence  sent  with  other  paper  to  the  head  office  to 
be  put  through  the  clearing  house  for  collection  on  the  morning 
of  the  2nd.  The  representative  of  the  Standard  Bank  at  the 
clearing  house,  after  a settlement  with  the  appellant  bank  of 
the  debits  and  credits  of  the  day,  took  these  cheques  to  the  head 
office  of  the  Standard  Bank  in  the  forenoon  of  the  2nd,  where 
they  remained  until  the  morning  of  the  3rd,  when  they  were 
called  for  by  a messenger  from  the  market  branch.  There  were 
not  sufficient  funds  to  pay  the  Maybee  & Wilson  cheques  which 
came  in  by  the  morning  mail  from  the  branches  and  these  two 
cheques,  so  that  the  latter  were  not  paid  or  marked,  but  were 
considered  as  dishonoured  for  want  of  sufficient  funds.  Maybee 
& Wilson  were  urged  to  make  deposits  to  cover  them,  and  pro- 
mised to  do  so  on  the  following  morning,  but  failed  to  keep 
their  promise.  The  cheques  were  held  until  about  half  an  hour 
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before  the  closing  hour  on  Saturday  the  4th,  and  were  then  sent 
to  the  head  office  of  the  appellant  bank,  which  gave  a written 
promise  to  refund  through  the  clearing  house  the  amount  of 
these  and  other  dishonoured  cheques,  which  was  done. 

These  cheques  were  at  once  handed  to  the  notary  of  the  ap- 
pellant bank,  who  presented  and  protested  them,  although  the 
notices  of  dishonour  and  protest  were  not  mailed  until  Monday 
the  6th. 

According  to  sec.  85  of  the  Bills  of  Exchange  Act,  if  a bill 
is  not  duly  presented  for  payment  the  drawer  and  endorsers  are 
discharged.  By  sec.  86,  when  a bill  is  payable  on  demand  it 
must  be  presented  for  payment  within  a reasonable  time  after 
its  endorsement  in  order  to  render  the  endorser  liable.  Sub-sec- 
tion 2 provides  that  ‘‘in  determining  what  is  a reasonable  time 
within  the  meaning  of  this  section  regard  shall  be  had  to  the 
nature  of  the  bill,  the  usage  of  trade  with  regard  to  similar  bills 
and  the  facts  of  the  particular  case.” 

A cheque  being  “a  bill  of  exchange  drawn  on  a bank,  pay- 
able on  demand”  (sec.  165),  and  there  being  no  contrary  pro- 
vision in  that  part  of  the  Act  relating  to  cheques,  the  pro- 
visions of  secs.  85  and  86  above  quoted  apply  to  cheques:  sec. 
165  (2). 

The  question  to  be  decided  then  is,  were  these  cheques  pre- 
sented for  payment  within  a reasonable  time  after  their  endorse- 
ment and  delivery  by  the  respondents  to  the  bank  on  the  morn- 
ing of  the  1st  October?  Attention  must  also  be  paid  to  sec.  10 
of  the  Act,  which  provides  that  “the  rules  of  the  common  law 
of  England,  including  the  law  merchant,  save  in  so  far  as  they 
are  inconsistent  with  the  express  provisions  of  this  Act,  shall 
apply  to  bills  of  exchange,  promissory  notes  and  cheques.  ’ ’ In 
other  sections  of  the  Act  what  is  a reasonable  time  for  the  per- 
formance of  certain  duties  is  declared  to  be  a question  of  fact, 
as,  for  instance,  the  time  within  which  the  blanks  in  an  imper- 
fect bill  may  be  filled  up : sec.  32 ; or  as  to  when  a bill  payable 
on  demand  is  deemed  to  be  overdue:  sec.  70.  There  being  no 
similar  declaration  in  sec.  86,  and  there  being  well-established 
rules  both  at  common  law  and  under  the  law  merchant  as  to 
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what  is  a reasonable  time  for  the  presentment  of  bills  payable 
on  demand,  would  appear  to  indicate  that  a reasonable  time  for 
the  purposes  of  sec.  86  is  a mixed  question  of  law  and  fact,  and 
that  the  rules  of  the  common  law  and  the  law  merchant  were  not 
meant  to  be  overruled.  There  being  no  settled  law  upon  what 
is  a reasonable  time  for  the  purposes  of  secs.  32  and  70,  they 
were  properly  left  to  be  determined  as  pure  questions  of  fact. 

Sub-section  3 of  sec.  77,  as  to  what  is  a reasonable  time  for 
presenting  for  acceptance  a bill  payable  at  sight  or  after  sight 
or  negotiating  it,  is  identical  with  sub-sec.  2 of  sec.  86,  and  it 
has  been  held  by  the  highest  authority  that  such  reasonable  time 
is  a mixed  question  of  law  and  fact.  See  Tindal  v.  Brown,  1 
T.R.  167 ; Bamchurn  Mullick  v.  Luchmeechund  Badakissen 
(1854),  9 Moore  P.C.  46;  Wallace  v.  Agry  (1827),  4 Mason 
(U.S.)  336  ; see  the  remark  of  Lord  Mansfield  in  Tindal  v.  Brown, 
at  p.  168,  that  the  fact  of  all  the  parties  living  within  twenty 
minutes’  walk  of  each  other  was  to  be  taken  into  account  in  de- 
ciding what  was  reasonable.  It  may  also  be  noted  that  in  sec. 
166,  in  considering  what  is  a reasonable  time  for  presenting  a 
cheque  with  reference  to  the  liability  of  the  drawer,  regard  is 
to  be  had  to  the  usage  of  banks,  as  well  as  to  the  usage  of  trade, 
whereas  sec.  86,  respecting  the  liability  of  an  endorser,  has  no 
such  provision. 

Before  the  passing  of  the  English  and  Canadian  Acts,  the 
law  as  to  the  presentment  for  payment  of  cheques  in  order  to 
hold  an  endorser  liable  was  well-settled  in  both  countries.  If 
the  person  receiving  a cheque  and  the  bank  on  which  it  is  drawn 
are  in  the  same  place,  the  cheque  must,  in  the  absence  of  special 
circumstances,  be  presented  for  payment  on  the  day  after  it  is 
received.  If  the  person  who  receives  a cheque  and  the  bank  on 
which  it  is  drawn  are  in  different  places,  the  cheque  must,  in 
the  absence  of  special  circumstances,  be  forwarded  for  present^ 
ment  on  the  day  after  it  is  received,  and  the  agent  to  whom  it 
is  forwarded  must  in  like  manner  present  it  or  forward  it  at  the 
latest  on  the  day  after  he  receives  it.  The  endorsement  or  de- 
livery of  the  cheque  to  others  does  not  extend  the  time  for  pre- 
sentment as  against  prior  endorsers ; so  that  an  endorser  who  has 
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endorsed  a cheque  within  the  time  above  specified  may  be  held 
liable,  while  a prior  endorser,  who  has  endorsed  it  more  than 
the  specified  time  before  presentment,  may  escape  liability. 

While  the  liability  of  the  drawer  and  endorser  of  a bill  as 
a rule  is  identical,  this  is  not  true  of  cheques.  By  sec.  166,  the 
drawer  of  a cheque  is  only  relieved  by  non-presentment  within 
a reasonable  time  in  case  he  suffers  actual  damage  thereby,  and 
to  the  extent  of  such  damage.  The  discharge  of  an  endorser  by 
such  non-presentment  is  absolute  and  complete  whether  he 
suffers  damage  or  not. 

In  Rickford  v.  Ridge  (1810),  2 Camp.  537,  Lord  Ellen- 
borough  says,  at  p.  539 ; ' ' It  is  always  to  be  considered,  whether 
under  the  circumstances  of  the  case  the  cheque  has  been  pre- 
sented with  reasonable  diligence.  This  is  what  the  law  mer- 
chant requires.  ...  It  seems  to  me  to  be  convenient  and 
reasonable  that  cheques  received  in  the  course  of  one  day  should 
be  presented  the  next.” 

In  Dawn  v.  Hailing,  4 B.  & €.  330,  at  p.  333,  Bayley,  J., 
says:  ‘'Now,  a cheque  is  intended  for  immediate  payment,  and 
not  for  circulation.  It  is  the  duty  of  the  person  who  receives  it 
to  present  it  for  payment  on  the  same  or  the  following  day.” 

In  Boddmgton  v.  Schlenker,  4 B.  & Ad.  752,  at  p.  758,  Little- 
dale,  J.,  says,  “Boddington  and  Co.,  as  holders  of  the  cheque, 
had  a right  to  present  it  any  period  of  the  day  after  that  on 
which  they  received  it.  That  has  been  held  a reasonable  time; 
and  I do  not  see  on  what  principle  it  can  be  contended  that,  un- 
der the  circumstances  of  this  case,  the  rule  so  established  ought 
not  to  prevail.”  Parke,  J.,  at  p.  760,  says:  “It  has  been  decided 
that  the  holder  of  a cheque  may  present  it  at  any  time  he  pleases 
during  banking  hours  on  the  day  after  he  receives  it;  and  it  is 
much  the  best  to  abide  by  that  general  rule  as  between  creditor 
and  debtor.” 

In  Moule  v.  Brown,  4 Bing.  N.C.  266,  at  p.  268,  Tindal,  C.J., 
says:  “The  result  of  the  cases,  from  Rickford  v.  Ridge  to  Bod- 
dington V.  Schlenker,  is,  that  the  party  receiving  a cheque  has 
till  the  following  day  to  present  it,  where  there  are  the  ordinary 
means  of  doing  so.”  Park,  J.,  at  p.  269,  says:  “The  cases  are 
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uniform  that  the  presentment  of  the  cheque  should  not  be  de- 
layed beyond  the  next  day.” 

In  Alexander  v.  Burchfield,  7 M.  & G.  1061,  it  was  decided 
that  ‘‘the  holder  of  a cheque  is,  in  general,  bound  to  present 
it  for  payment  not  later  than  the  day  following  that  on  which 
he  receives  it,  whether  the  presentment  is  made  by  himself  or 
through  his  bankers.” 

The  same  rule  has  been  adopted  and  followed  in  this  coun- 
try. See  Owens  v.  Quebec  Bank  (1870),  30  U.C.E.  382;  Black- 
ley V.  McCabe  (1889),  16  A.E.  295;  Lord  v.  Hunter  (1883),  6 
L.N;  (Que.)  310. 

A like  rule  has  been  generally  followed  in  the  United  States, 
although  in  some  places  they  must  be  presented  the  same  day : 
Morse  on  Banking,  4th  ed.,  para.  422;  Daniel  on  Negotiable 
Instruments,  6th  ed.,  paras.  605,  1594. 

The  appellant  bank  seeks  to  justify  its  tardy  presentment  by 
rule  12  of  the  Toronto  clearing  house,  which  reads  as  follows: 
“Cheques  received  by  a bank  through  the  clearing  house  drawn 
on  its  city  branches  must  be  presented  not  later  than  the  fol- 
lowing banking  day,  and  if  dishonoured  must  be  returned  to 
the  depositing  bank  not  later  than  3 p.m.  on  the  next  legal  bank- 
ing day  following  the  presentation,  except  on  Saturdays,  when 
the  hour  shall  be  12  o’clock  noon.” 

It  is  unnecessary  to  consider  how  far  this  rule  may  be  bind- 
ing upon  the  banks  concerned  in  this  matter.  It  is  sufficient 
now  to  say  that  the  evidence  in  this  case  falls  far  short  of  prov- 
ing that  this  rule  had  become  a usage  of  trade  within  the  mean- 
ing of  sec.  86,  and  one  with  reference  to  which  the  appellant 
and  respondents  in  these  appeals  would  be  presumed  to  have 
contracted.  I do  not  think  the  evidence  in  this  case  would 
justify  its  being  called  even  a usage  of  the  banks  of  this  city. 
The  appellant  bank  itself  had  changed  its  practice  on  the  point 
a little  more  than  a year  before  the  transaction  in  question,  and, 
under  the  practice  of  two  of  the  leading  banks  of  the  city,  the 
cheques  in  question  would  have  been  presented  a day  earlier 
than  they  were  and  when  there  were  funds  to  meet  them.  The 
clearing  house  is  a purely  voluntary  institution,  from  which  any 
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bank  may  withdraw  at  pleasure.  There  is  no  evidence  that 
either  of  the  respondents  was  aware  of  the  existence  of  the 
clearing  house,  or  of  the  appellant  being  a member  of  it,  much 
less  is  there  a presumption  that  they  contracted  with  reference 
to  the  rule  in  question.  The  rule  itself  is  not  a rule  of  the  Can- 
adian Bankers’  Association,  or  one  approved  by  the  Treasury 
Board,  but  simply  a local  regulation,  and,  in  my  opinion,  is  not 
binding  upon  those  who  are  not  members  of  the  clearing  house, 
unless  they  have  agreed  to  it  or  contracted  with  reference  to  it. 
It  is  in  no  sense  a usage  of  trade  within  the  meaning  of  sec.  86, 
which  must  be  known,  certain,  uniform,  reasonable,  and  not 
contrary  to  law.  ’ ’ Indeed  it  may  fairly  be  said  to  be  lacking  in 
each  of  these  essential  elements  or  qualities. 


It  is  in  evidence  that,  if  these  cheques  had  been  drawn  upon 
any  of  the  branches  of  the  Bank  of  Toronto  within  the  city,  and 
had  been  delivered  at  the  clearing  house  to  the  representative 
of  that  bank  at  the  time  they  were  delivered  to  the  Standard 
Bank  on  the  morning  of  the  2nd  October,  they  would  have  been 
presented  at  such  branch  about  noon  of  that  day,  even  if  drawn 
upon  the  West  Toronto  branch,  which  is  some  three  or  four  miles 
distant  from  the  head  office.  It  is  also  said  that  another  leading 
bank,  with  many  branches  throughout  the  city,  follows  the  same 
practice — clear  evidence  that  there  is  no  insuperable  difficulty, 
in  the  circumstances  of  modern  Toronto,  in  carrying  out  what 
has  been  the  law  in  this  country  for  over  a hundred  years,  and 
which  appears  to  be  still  the  law  and  the  practice  in  modern 
London,  where  the  volume  of  business  must  be  many  times 
greater  than  here. 

Clearing  houses  are  established  in  Canada  by  the  Canadian 
Bankers’  Association,  which  is  incorporated  by  63  & 64  Viet, 
ch.  93  (D.),  and  they  are  governed  by  rules  and  regulations 
made  by  the  members  of  the  association  and  the  other  chartered 
banks  of  Canada;  but  they  have  no  force  or  effect  until  ap- 
proved ])y  the  Treasury  Board  of  the  Dominion  Government. 
Kule  17  (not  one  of  those  so  approved)  provides  that  every 
clearing  house  may  make  rules  for  the  government  of  its  mem- 
bers and  its  internal  management,  such  as  its  name,  the  num- 
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ber  of  members  of  its  board,  the  date  of  the  annual  meeting,  the 
hours  of  making  exchanges,  the  mode  of  the  payment  of  bal- 
ances, and  the  like. 

The  rules  of  the  association,  however,  do  not  purport  to  con- 
fer upon  the  clearing  house  any  power  to  determine  anything 
regarding  the  time  for  the  presentment  of  cheques  to  the  banks 
upon  which  they  are  drawn,  nor  does  the  Act  incorporating  the 
association  confer  upon  it  any  such  power,  nor  has  it  been  proved 
that  either  the  association  or  the  Treasury  Board  ever  sanctioned 
or  even  was  aware  of  rule  12  of  the  Toronto  clearing  house, 
above  quoted. 

It  does  not  clearly  appear  what  was  the  intention  of  the  Tor- 
onto clearing  house  in  adopting  the  rule  in  question.  It  may 
be  that  it  was  merely  intended  to  fix  a maximum  definite  time- 
limit for  the  presentment  of  cheques  by  the  receiving  banks 
and  their  return  when  dishonoured  to  the  depositing  banks,  in 
order  to  entitle  the  former  to  obtain  re-payment  through  the 
clearing  house.  At  all  events,  it  had  no  power  to  change  the 
general  law  as  laid  down  in  sec.  86,  and  in  the  cases  above  cited. 
Nothing  short  of  an  Act  of  Parliament  could  accomplish  this. 
I do  not  find  anything  in  the  present  rules  of  either  the  Town 
Clearing  House  or  the  Metropolitan  Clearing  House  of  London, 
as  given  in  the  5th  ed.  of  Grant  on  Banking,  pp.  68  to  71,  that 
would  be  a precedent  for  or  would  justify  rule  12  of  the  Tor- 
onto Clearing  House,  especially  if  it  be  given  the  meaning  con- 
tended for  by  the  appellant. 

There  does  not  appear  to  have  been  much  discussion  in  any 
of  the  above  cases  as  to  the  meaning  of  the  words  ^fin  the  same 
place,”  in  speaking  of  the  delivery  of  a cheque  and  the  bank 
upon  which  it  is  drawn.  They  appear  to  have  been  used  in 
their  ordinary  sense  as  meaning  the  same  town  or  city,  especi- 
ally where  it  is  a distinct  business  or  financial  entity.  This 
is  the  meaning  given  to  them  by  Crompton,  J.,  in  the  case  of 
Firth  V.  Brooks,  4 L.T.N.S.  467 ; and  is  particularly  appropri- 
ate to  the  city  of  Toronto,  within  the  limits  of  which  all  the  offi- 
ces and  places  of  business  affected  are  situate. 

By  presenting  these  cheques  at  the  market  branch,  through 
their  notary,  on  the  4th  October,  and  sending  out  the  notices 
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of  dishonour,  the  appellant  has  treated  them  as  having  been 
dishonoured  only  on  that  day.  If  this  assumption  be  correct, 
then  all  that  has  been  said  will  apply  with  even  greater  force,  as 
I have  throughout  assumed  that  they  were  presented  on  the 
3rd.  There  is  some  evidence  of  their  having  been  presented  and 
dishonoured  on  that  day,  and  very  little  evidence  of  presentment 
will  suffice  when  a cheque  is  lying  at  the  bank  on  which  it  is 
drawn,  and  there  are  no  funds  to  meet  it.  I do  not  think  the 
subsequent  futile  presentment  by  the  notary  would  be  an 
abandonment  of  the  benefit  of  any  previous  presentment  that 
had  been  made.  Protest  of  the  cheque  was  unnecessary:  sec. 
114  (2)  ; proper  notice  of  dishonour  was  sufficient;  and  the  re- 
turning of  the  bill  to  the  appellant  bank  within  proper  time 
might  avail  to  hold  the  latter  liable. 

On  the  whole,  I am  clearly  of  opinion  that  these  cheques 
were  not  presented  within  a reasonable  time  after  their  endorse- 
ment and  delivery  by  the  respondents  to  the  appellant  bank, 
having  due  regard  to  their  nature  as  cheques,  and  to  the  usage 
of  trade  with  regard  to  cheques,  and  the  facts  of  the  particular 
case.  Especially  am  I of  opinion  that  it  was  not  reasonable 
that  the  cheques  should  be  allowed  to  lie  at  the  head  office  of 
the  Standard  Bank  for  nearly  twenty-four  hours,  allowing  the 
proper  time  for  their  presentment  at  the  market  branch  to  pass 
by,  when  this  branch  was  only  three  or  four  blocks  and  some 
five  minutes’  walk  from  the  head  office,  and  there  was  nothing 
to  prevent  the  presentment  being  made  at  the  proper  time.  In 
consequence  of  such  dday,  I am  of  opinion  that  the  respondents 
as  endorsers  were  absolutely  released. 

Having  come  to  this  conclusion,  it  is  unnecessary  to  consider 
whether  the  mistakes  and  irregularities  in  connection  with  the 
notices  of  protest  and  dishonour  would  have  operated  as  a re- 
lease of  the  respondents  if  the  presentment  had  been  made 
within  the  proper  time. 

In  my  opinion,  the  appeals  should  be  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Harris  Abattoir  Co.  v.  Maybee  & Wilson  and  Boyd. 

Bills  and  Notes — Cheque  Drawn  on  Bank — Presentment — Dishonour — Not- 
ice— Time — Discharge  of  Endorser — Bills  of  Exchange  Act,  secs.  86, 

101,  121,  126 — Protest — Notice  of  Dishonour — Custom  of  Banks  and 

Clearing  House. 

The  cheque  in  question  in  this  action — the  facts  being  similar  to  those  in 
Bank  of  British  North  America  v.  Haslip  and  Bank  of  British  North 
America  V.  Elliott,  ante — was  drawn  and  delivered  to  the  plaintiff  com- 
pany, to  whom  it  was  negotiated  by  the  endorser,  on  the  29th  September, 
and  was  not  presented  until  the  3rd  October:  — 

Held,  affirming  the  judgment  of  Middleton,  J.,  that  the  endorser  was  re- 
leased by  reason  of  the  cheque  not  having  been  presented  “within  a rea- 
sonable time”  (sec.  86  of  the  Bills  of  Exchange  Act)  after  its  endorse- 
ment and  negotiation  by  him. 

Per  Middleton,  J.  (upon  a point  not  considered  by  the  appellate  Court)  : — 
The  cheque  was  dishonoured  on  the  3rd  or  4th  October,  and  was  not  pro- 
tested until  the  6th,  whereas  sec.  121  of  the  Act  requires  that  protest 
shall  be  made  upon  the  day  of  dishonour;  and  notice  of  protest  may  be 
given  on  the  following  day  (sec.  126).  Section  101,  relating  to  notice 
of  dishonour,  does  not  operate  to  extend  the  time  for  protesting. 

Per  Maclaren,  J.A.  : — It  was  not  to  be  presumed  that  the  endorser  had 
contracted  with  reference  to  the  custom  of  presenting  cheques  through 
the  banks  and  the  clearing  house  in  the  city  of  Toronto. 

Firth  V.  Brooks  ( 1861 ) , 4 L.T.N.S.  467,  distinguished. 

Action  to  recover  the  amount  of  a cheque  dated  the  29th 
September,  1913,  for  $1,245.77,  drawn  by  the  defendants  May- 
bee  & Wilson  upon  the  market  branch  of  the  Standard  Bank  of 
Canada  in  favour  of  the  defendant  Boyd  and  by  him  endorsed 
and  negotiated  to  the  plaintiff  company  on  the  afternoon  of  the 
same  day. 

February  12.  The  action  was  tried  by  Middleton,  J.,  without 
a jury,  at  Toronto. 

R.  J.  McLaughlin,  K.C.,  for  the  plaintiff  company. 

J.  W.  McCullough,  for  the  defendant  Boyd. 

Judgment  had  previously  been  signed  by  default  against 
the  defendants  Maybee  & Wilson. 

February  16.  Middleton,  J. : — Maybee  & Wilson  were  com- 
mission dealers  upon  the  Western  cattle  market,  Toronto,  Boyd, 
a drover,  sold  through  them  thirteen  cattle,  receiving  in  settle- 
ment the  cheque  of  Maybee  & Wilson,  dated  the  29th  September, 
1913,  in  his  favour,  for  $1,245.77.  This  cheque  was  drawn  upon 
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the  market  branch  of  the  Standard  Bank,  corner  of  King  and 
West  Market  streets,  Toronto.  On  the  afternoon  of  the  same  day, 
about  two  o’clock,  Boyd,  having  closed  some  trilling  transaction 
in  the  office  of  the  Harris  Abattoir  Company,  in  the  St.  Lawrence 
market,  and  desiring  to  pay  that  company  a small  balance, 
offered  to  give  the  company  Maybee  & Wilson ’s  cheque,  receiving 
the  company’s  cheque  for  the  difference.  Both  parties  regarded 
Maybee  & Wilson  as  in  good  credit,  so  this  was  done,  and  Boyd 
endorsed  the  cheque  in  question  to  the  abattoir  company.  The 
same  afternoon  the  abattoir  company  deposited  this  cheque, 
with  others,  to  its  own  credit  in  the  market  branch  of  the  Bank 
of  Commerce.  Neither  Boyd  nor  the  abattoir  company  heard 
anything  more  concerning  the  cheque  until  the  6th  October,  when 
they  learned  that  the  cheque  had  been  dishonoured. 

In  the  meantime  the  cheque  had  many  adventure^.  On  the 
morning  after  the  deposit,  the  30th  September,  the  cheque  was 
taken  by  the  main  office  of  the  Bank  of  Commerce,  who  had  in  the 
meantime  received  it  from  the  branch,  and  in  the  process  of 
clearing  it  was  handed  to  the  main  office  of  the  Standard  Bank. 
The  clerk  of  this  main  office  took  exception  to  the  endorsement 
of  the  cheque,  and  immediately  returned  it  to  the  Bank  of  Com- 
merce, claiming  that  the  endorsement  was  irregular.  The  Bank  of 
Commerce,  as  usual  in  cases  of  this  kind,  gave  the  messenger  its 
cheque  and  returned  the  cheque  in  question  to  its  market  branch. 
The  cheque  reached  the  market  branch  the  following  day,  the 
1st  October.  On  that  day,  the  market  branch  stamped  the 
cheque,  ‘‘Prior  endorsements  guaranteed  by  the  Canadian  Bank 
of  Commerce,  market  branch,  Toronto.  T.  A.  Chisholm,  man- 
ager. ’ ’ ( The  cheque  had  already  been  endorsed  in  the  ordinary 

way  on  passing  through  the  clearing  house.)  The  cheque  was 
then  returned  to  the  head  office,  and  on  the  2nd  October  it  was 
again  put  through  the  clearing  house.  Thus,  owing  to  the  sup- 
posed irregularity  in  the  endorsement,  two  days  had  been  lost, 
as  the  cheque  was  on  the  morning  of  the  2nd  in  precisely  the 
same  position  as  it  had  been  on  the  morning  of  the  30th. 

The  main  office  of  the  Standard  Bank  apparently  took  a day 
to  transmit  it  to  the  branch,  as  it  is  said  that  it  did  not  reach 
the  bank  until  the  morning  of  the  3rd.  On  the  3rd,  the  teller  of 
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the  Standard  Bank,  market  branch,  found  that  there  were  not 
sufficient  funds  to  pay  the  cheque,  but  he  retained  it  until  the 
4th  (a  Saturday),  when  he  returned  it  to  the  main  office  of  the 
Bank  of  Commence.  The  main  office  of  the  Bank  of  Commerce 
then  mailed  the  cheque  to  its  market  branch,  where  it  was  re- 
ceived on  Monday  the  6th.  The  market  branch  on  that  day, 
early  in  the  morning,  telephoned  the  abattoir  company  advising 
of  the  dishonour,  and  the  abattoir  company  wrote  to  Boyd  advis- 
ing of  the  fate  of  the  cheque.  The  cheque  was  also  on  that  day 
protested  at  the  instance  of  the  abattoir  company,  notice  of  pro- 
test being  mailed  to  Boyd  at  Toronto,  and  on  the  following  day 
to  him  at  Markham,  although  the  protest  erroneously  states  that 
both  notices  were  mailed  on  the  6th. 

There  was  no  foundation  for  the  supposition  that  the  cheque 
was  improperly  endorsed.  It  was  made  payable  to  ‘‘Mr.  Alex. 
Boyd,”  the  endorsement  being  “Alex.  Boyd.”  The  supposed 
irregularity  arose  from  the  fact  that  the  clerk  in  the  main  office 
of  the  Standard  Bank  thought  that  “Mr”  was  “Wm. ” He  also 
took  exception  to  the  appearance  of  the  word  “Boyd”  in  the 
body  of  the  cheque,  although  it  is  by  no  means  badly  written.  If 
it  is  material,  I find  as  a fact  that  there  was  no  justification  for 
the  supposition  of  an  irregularity  in  the  endorsement  of  the 
cheque. 

Under  the  Bills  of  Exchange  Act,  the  obligation  of  the  holder 
of  a cheque  to  the  endorser  is  to  present  it  for  payment  “within  a 
reasonable  time  after  its  endorsement;”  the  reasonable  time 
being  a fact  to  be  determined  having  regard  to  the  nature  and 
usages  of  trade  with  reference  to  similar  bills,  and  the  facts  of 
the  particular  case. 

The  facts  of  this  case  are  that  the  cheque  was  endorsed  in 
the  office  of  the  abattoir  company,  a few  yards  from  the  office  of 
the  Standard  Bank,  market  branch,  upon  which  it  was  drawn. 
It  was  deposited  in  the  market  branch  of  the  Bank  of  Commerce, 
which  is  within  a few  yards  of  the  other  two  offices.  There  was  no 
physical  difficulty  in  the  way  of  the  cheque  being  presented  for 
payment  at  once.  The  abattoir  company  was  guilty  of  no  kind 
of  delay,  as  it  had  the  cheque  deposited  in  the  Bank  of  Commerce 
before  the  closing  of  banking  hours  on  the  day  it  received  it. 
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The  market  branch  of  the  Bank  of  Commerce  was  guilty  of  no 
delay,  because  it  had  the  cheque  at  the  main  office  of  the  Bank 
of  Commerce  before  ten  o’clock  on  the  30th  September.  The 
main  office  of  the  Bank  of  Commerce  was  guilty  of  no  delay,  as  it 
had  the  cheque  in  the  clearing  house  on  the  morning  of  the  30th, 
so  that  it  would  reach  the  main  office  of  the  Standard  Bank  by 
half  past  ten  or  at  the  latest  eleven  o’clock  on  that  day.  There 
was  no  reason  why  the  cheque  should  not  have  been  presented  to 
the  market  branch  of  the  Standard  Bank  on  that  day ; 

instead  of  which  it  did  not  reach  the  market  branch  of 
the  Standard  Bank  until  the  3rd  October,  three  days 

later.  I do  not  think  that  this  was  ‘‘presentation  within 

a reasonable  time,”  nor  do  I think  it  was  reasonable  to  take 

a day  to  send  the  cheque  from  the  main  office  of  the  Stand- 
ard Bank  to  its  market  branch.  This,  however,  is  beside  the  real 
question,  which  is,  whether,  having  regard  to  the  matters  that 
have  to  be  considered  under  the  statute,  the  cheque  was  in  fact 
presented  within  a reasonable  time  after  its  endorsement:  to 
which  I have  already  given  a negative  answer. 

There  is  also,  I think,  another  defence  to  the  action.  The 
cheque  was  in  fact  dishonoured  on  the  3rd  October ; certainly  it 
was  dishonoured  on  the  4th;  and  yet  it  was  not  protested  until 
the  6th.  The  statute  requires  that  protest  shall  be  made  upon 
the  day  of  dishonour  (sec.  121).  Notice  of  protest  may  be  given 
the  following  day  (sec.  126).  Section  101,  relating  to  notice  of 
dishonour,  does  not  operate  to  extend  the  time  for  protesting, 
although  the  contrary  was  assumed  by  counsel  in  the  argument. 

Nothing  would  be  gained  by  any  extensive  review  of  the  auth- 
orities, as,  in  my  view,  the  case  depends  entirely  upon  the  statute, 
and  the  question  to  be  determined  under  it  is  one  of  fact. 

It  is  not  perhaps  entirely  idle  to  refer  to  Boddington  v. 
Sclilencker  (1833),  4 B.  & Ad.  752,  where  Parke,  J.,  says  (pp. 
759,  760)  : “There  is  no  doubt  that  the  receiver  of  a cheque  has 
till  the  close  of  the  banking  hours  on  the  following  day  to  pre- 
sent it.  . . . It  has  been  decided  that  the  holder  of  a cheque 
may  present  it  at  any  time  he  pleases  during  banking  hours  on 
the  (lay  after  he  receives  it;  and  it  is  much  the  best  to  abide  by 
that  general  rule  as  between  creditor  and  debtor.” 
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American  cases  bearing  upon  the  matter  are  found  well  col- 
lected in  Lawyer’s  Reports  Annotated,  vol.  13,  p.  43;  vol.  22, 
p.  785;  vol.  59,  p.  934;  vol.  4,  new  series,  p.  132;  vol.  10,  new 
series,  p.  1153. 

From  these  authorities  it  appears  that,  because  a cheque 
is  intended  for  payment  and  not  for  general  circulation,  the  time 
allowed  for  presentation  will  not  be  enlarged  by  transfer  or  by 
successive  transfers;  and,  although  the  usage  of  trade  fully 
sanctioned  the  deposit  by  the  endorsee  of  the  cheque  in  his  own 
bank,  and  the  use  of  the  machinery  of  the  clearing  house  for  the 
presentation  of  the  cheque,  this  does  not  justify  an  extension  of 
time  which  is  in  fact  unreasonable.  There  was  no  reason  in  this 
case  why  the  cheque  in  question  should  not  have  been  at  the 
market  branch  of  the  Standard  Bank  on  the  30th.  I am  not 
called  upon  to  say  that  a delay  to  the  1st  October  would  have 
been  unreasonable.  What  I determine  is  that  a failure  to  pre- 
sent until  the  3rd  was  unreasonable. 

The  action  fails,  and  must  be  dismissed  with  costs. 
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The  plaintiff  company  appealed  from  the  judgment  of 
Middleton,  J. 


May  14  and  15.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

R.  J.  McLaughlin,  K.C.,  for  the  appellant  company,  on  the 
question  of  the  custom  of  trade  with  reference  to  the  clearing 
house,  referred  to  by-law  16  (12)  of  the  Canadian  Bankers’ 
Association  (Maclaren  on  Banks  and  Banking,  4th  ed.,  p.  452)  ; 
Falconbridge  on  Banking  and  Bills  of  Exchange,  2nd  ed.,  p. 
381;  Hare  v.  Henty  (1861),  10  C.B.N.S.  65,  9 W.R.  738.  As 
to  what  is  reasonable  time,  see  the  Bills  of  Exchange  Act,  R.S.C. 
1906,  ch.  119,  sec.  86.  The  paying  bank,  in  the  dual  capacity  of 
payee  and  holder  for  presentment,  was  guilty  of  improper  con- 
duct : Bills  of  Exchange  Act,  sec.  91.  What  the  paying  bank  did 
as  payee,  the  appellant  company  is  not  responsible  for ; but  what 
it  did  as  agent,  i.e.,  holder  for  presentment,  the  company  may  be 
responsible  for:  Prince  v.  Oriental  Bank  Corporation  (1878),  3 
App.  Cas.  325;  Reynolds  v.  Cliettle  (1811),  2 Camp.  596.  The 
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reasonable  course  of  business  governs : Prideaux  v.  Criddle 
(1869),  L.R.  4 Q.B.  455.  In  the  special  circumstances  of  this 
case,  the  respondent  must  be  considered  to  have  contracted  with 
reference  to  the  Avell-known  custom  of  the  banks  and  clearing 
house  in  Toronto:  Firth  v.  Brooks  (1861),  4 L.T.N.S.  467 ; Romf 
V.  Warden  (1845)  1 Coll.  583. 

J.  W.  McCidlough,  for  the  defendant  Boyd,  the  respondent, 
argued  that  neither  presentment  nor  notice  of  dishonour  was  in 
time,  and  distinguished  Prince  v.  Oriental  Bank  Corporation, 
supra,  referring  to  the  Bills  of  Exchange  Act,  sec.  97.  As  to  the 
time  allowed  for  making  protest,  he  referred  to  sec.  119  of  the . 
Bills  of  Exchange  Act. 

McLaughlin,  in  reply,  referred  to  sec.  101  of  the  Bills  of 
Exchange  Act. 


June  8.  The  judgment  of  the  Court  was  delivered  by  Mac- 
LAREN,  J.A. : — This  action  was  brought  upon  a cheque  dated  the 
29th  September,  1913,  for  $1,245.77,  drawn  by  the  defendants 
Maybee  & Wilson  upon  the  market  branch  of  the  Standard  Bank 
in  favour  of  the  defendant  Boyd,  and  by  him  endorsed  and  nego- 
tiated to  the  plaintiff  company  on  the  afternoon  of  the  same  day. 
It  was  given  by  him  in  payment  of  a small  purchase  of  about  $5, 
he  receiving  the  plaintiff  company’s  cheque  for  the  difference. 
The  plaintiff  company  endorsed  and  deposited  the  cheque  in  ques- 
tion, on  the  same  day,  in  the  market  branch  of  the  Canadian 
Bank  of  Commerce,  where  it  kept  its  account. 

Maybee  & Wilson  are  the  same  firm  who  gave  the  cheques  in 
question  in  the  actions  of  Bank  of  British  North  America  v. 
Haslip  and  Bank  of  British  North  America  v.  Elliott,  already 
disposed  of  by  this  Court  {ante),  and  the  defence  is  the  same, 
namely,  want  of  presentment  within  a reasonable  time,  and  want 
of  proper  notice  of  dishonour  to  the  defendant  Boyd,  the  re- 
spondent. 

The  cheque  was  endorsed  by  the  market  branch  of  the 
Bank  of  Commerce,  and  sent  by  it  to  the  head  office  of  that 
bank,  which  delivered  it  to  the  Standard  Bank  at  the  clearing 
house  on  the  morning  of  the  30th  September.  It  was  then  taken 
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to  the  head  office  of  the  Standard  Bank,  and  by  it  returned  the 
same  day  to  the  head  office  of  the  Bank  of  Commerce  to  have 
Boyd’s  endorsement  guaranteed,  on  the  ground  of  its  being 
irregular;  and  the  above  amount  was  refunded  to  the  Standard 
Bank.  The  objection  was,  that  the  name  of  the  payee,  ‘‘Mr. 
Alex.  Boyd,”  on  the  face  of  the  cheque,  was  not  clearly  enough 
written,  that  the  “Mr.”  might  be  intended  for  “Wm. ” and  that 
the  “Boyd”  was  not  sufficiently  legible.  The  trial  Judge  has 
found  as  a fact  that  the  objection  was  frivolous  and  hyper- 
critical, and  I quite  agree  with  him.  There  was  no  need  to  ask 
for  the  guarantee  of  Boyd’s  endorsement  by  the  Bank  of  Com- 
merce, as  the  endorsement  of  the  cheque  by  that  bank,  before 
sending  it  to  the  clearing  house,  was  a guarantee  of  the  genuine- 
ness and  regularity  of  the  previous  endorsement  by  Boyd:  Bills 
of  Exchange  Act,  sec.  133  (6). 

The  Bank  of  Commerce  sent  the  cheque  back  to  its  market 
branch,  which  guaranteed  the  endorsement  of  Boyd  and  returned 
it  to  the  head  office,  which  took  it  to  the  clearing  house  again  on 
the  morning  of  the  2nd  October,  and  re-delivered  it  to  the 
Standard  Bank.  It  lay  at  the  head  office  of  that  bank  until  the 
morning  of  the  3rd  October,  when  it  was  taken  to  its  market 
branch;  but,  before  it  was  presented,  the  account  of  Maybee  & 
Wilson  had  been  exhausted  by  cheques  which  had  come  in  by  the 
morning  mail  or  from  other  branches. 

The  accountant  endeavoured  to  get  Maybee  & Wilson  to  send 
in  funds,  but  failed,  and,  shortly  before  noon  on  Saturday  the 
4th  October,  the  cheque  was  returned  to  the  Bank  of  Commerce 
as  dishonoured  and  a refund  of  the  amount  received.  The  Bank 
of  Commerce  immediately  mailed  the  cheque  to  its  market  branch, 
which  it  reached  on  Monday  morning  the  6th  October.  Notice 
was  given  at  once  by  telephone  to  the  plaintiff  company,  who, 
the  same  day,  mailed  a letter  to  the  defendant  Boyd  at  Markham, 
his  proper  address,  asking  him  to  make  it  good.  The  plaintiff 
company  also  had  the  cheque  presented  and  protested  by  a not- 
ary on  the  6th  October,  notice  being  given  to  the  defendant 
Boyd. 

The  law  on  the  subject  is  discussed  in  the  case  of  Bank  of 
British  North  America  v.  Jlaslip  {ante),  and  I need  not  repeat 
what  is  there  said. 
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The  first  question  is,  was  this  cheque  presented  within  a rea- 
sonable time  after  its  endorsement  by  the  defendant  Boyd  so  as 
to  hold  him  liable  ? There  are  no  special  circumstances  to  take  it 
out  of  the  general  rule  laid  down  in  the  Haslip  case.  Having 
been  endorsed  by  Boyd  and  delivered  by  him  to  the  plaintiff 
company  on  the  29th  September,  it  should  have  been  presented 
to  the  market  branch  of  the  Standard  Bank  on  the  30th  Septem- 
ber. It  was  not  presented  until  the  3rd  October,  at  the  earliest, 
and  possibly  not  until  the  4th.  No  valid  reason  is  given  for  this 
delay.  The  result  is  that,  in  my  opinion,  the  defendant  Boyd  is 
released  from  liability.  As  pointed  out  in  the  Haslip  case,  he 
need  not  shew  that,  if  the  cheque  had  been  presented  sooner,  it 
would  have  been  paid.  He  is  released  by  the  mere  lapse  of  time, 
if  the  delay  is  unreasonable. 

It  was  strongly  argued  by  Mr.  McLaughlin  that  the  custom  of 
presenting  cheques  through  the  banks  and  the  clearing  house  has 
become  so  general  in  Toronto  that  the  defendant  Boyd  should  be 
presumed  to  have  contracted  with  reference  to  it.  He  cited  the 
case  of  Firth  v.  Brooks,  4 L.T.N.S.  467,  in  support  of  this  pro- 
position, and  contended  that  the  propriety  of  presenting  a cheque 
on  a banker  in  an  outside  town  through  the  London  Country 
Clearing  House  was  recognised  and  upheld,  although  the  clearing 
house  had  been  in  operation  only  eighteen  months.  It  is  quite 
true  that  the  propriety  of  such  a presentment  was  upheld  in  that 
case,  but  it  was  upon  the  express  ground  that  the  cheque  was 
presented  as  soon  as  if  it  had  been  sent  through  the  mail  after  the 
old  method. 

Here  the  bank  on  which  the  cheque  was  drawn  was  not  more 
than  one  hundred  yards  from  the  office  of  the  plaintiff  company, 
where  it  was  negotiated;  and  it  is  not  reasonable  that  it  should 
have  taken  from  the  29th  September  to  the  3rd  October  to  reach 
its  destination. 

Such  being  the  view  I take  of  the  case,  it  becomes  unnecessary 
to  consider  the  question  of  the  protest,  which  would  appear  to  be 
superfluous  and  useless,  or  the  question  of  the  sufficiency  of  the 
notices  of  dishonour. 

We  are  not  called  upon  in  this  case  to  consider  where  the  re- 
sponsibility for  the  undue  delay  may  lie,  and  no  opinion  is  ex- 
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pressed  on  that  point.  All  that  we  decide  is  that  we  see  no  rea- 
son for  disturbing  the  decision  of  the  trial  Judge  that  the  defend- 
ant Boyd  is  released  by  the  cheque  not  having  been  presented  for 
payment  within  a reasonable  time  after  its  endorsement  and 
negotiation  by  him. 

The  appeal  should  be  dismissed. 


[MEREDITH,  C.J.C.P.] 

Grainger  v.  Order  op  Canadian  Home  Circles. 


JAfe  Insurance — Benevolent  Society — Beneficiary  Certificate — Contract  of 
Insurance — Corporate  Powers — Life  Expectancy  Benefit  Fund — Pay- 
ment to  Member  on  Attaining  Certain  Age — Change  in  By-laws — Vali- 
dation by  3 Edw.  VII.  ch.  15,  sec.  8 (0.) — Death  Benefit — Increased 
Assessment  Premiums — Agreement  of  Member  to  be  Bound  by  Amend- 
ments— Bona  Fides — Reasonableness — Deelaratory  Judgment — Recovery 
of  Small  Sum — Costs. 

The  defendants,  incorporated  under  the  Act  respecting  Benevolent,  Provident 
and  other  Societies,  carried  on  a life  insurance  business,  issuing  their 
polices  under  the  designation  of  “beneficiary  certificates.”  By  the  laws 
of  the  defendants,  all  the  members  were  obliged  to  be  insured.  The  plain- 
tiff became  a member  and  obtained  his  beneficiary  certificate  in  1888; 
under  it,  his  beneficiary  was  to  be  entitled  at  his  death  to  the  sum  of 
one  assessment  on  each  member,  but  not  exceeding  altogether  $2,000, 
less  all  sums  received  by  him  under  the  defendants’  by-law  relating  to 
total  disability,  or  so  received  upon  his  attaining  seventy  years  of  age. 
Under  the  by-laws  in  force  in  1888,  he  was  to  become  entitled  to  one-half 
of  the  $2,000  on  attaining  seventy;  and,  under  the  certificate,  all  rights 
by  virtue  of  it  were,  among  other  things,  to  be  subject  to  his  continuing 
a member  of  the  society,  in  “good  order,”  and  faithfully  complying  with 
its  laws,  rules,  and  regulations.  The  plaintiff  did  all  this,  and  reached 
the  age  of  seventy  in  1909.  In  1898,  however,  the  defendants  amended 
their  by-laws  so  as  to  make  the  $1,000  payable  in  ten  consecutive  annual 
instalments  of  $100  each,  commencing  at  that  age;  and  in  1914,  after  the 
plaintiff  had  received  $500,  the  defendants  made  another  amendment  by 
which  the  plaintifl’  was  deprived  of  all  right  to  any  further  present  pay- 
ment of  that  kind,  and  was  required  to  pay  an  increased  assessment.  The 
plaintiff,  in  his  application  for  membership  and  for  tlie  beneficiary  certi- 
ficate, had  expressly  agreed  to  abide  by  tlie  laws  of  the  defendants  “which 
are  now  in  force  or  may  hereafter  be  enacted:” — 

Held,  that  the  beneficiary  certificate  was  a contract. 

2.  As  to  the  $1,000  to  be  paid  at  tlie  age  of  seventy,  that  the  by-laws  of  1898. 
in  so  far  as  they  purported  to  postpone  or  otherwise  hamper  the  payment 
of  that  sum  at  the  specified  age,  were  invalid,  because  not  warranted  by, 
but  in  direct  conflict  with,  the  defendants’  corporate  powers — sec.  5 of 
the  declaration  of  incorporation  providing  for  the  establishment  of  a 
“Life  Expectancy  Benefit  Fund”  from  which  all  the  members  who  had 
joined  the  society  at  a certain  age,  and  had  attained  the  expectancy  age, 
and  had  complied  with  all  the  lawful  requirements  of  the  society,  should 
be  entitled  to  one-half  the  amount  of  their  beneficiary  certificate,  the 
remaining  half  to  be  payable  at  death. 
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3.  That,  although  the  by-laws  of  1898  were  validated  by  the  Ontario  statute 
3 Edw.  VII.  ch.  15,  sec.  8,  they  were  validated  only  so  far  as  they  con- 
verted the  one  payment  of  $1,000  at  the  age  of  seventy  into  ten  equal 
annual  payments  beginning  at  that  time. 

4.  That  the  statute  could  not  be  interpreted  as  a warrant  for  the  direct 
wiping  out  of  all  that  remained  unpaid  of  the  $1,000  payable  at  seventy; 
nor  as  a warrant  for  indirectly  effecting  the  same  purpose  in  increased 
assessments  greater  than  or  equalling  the  annual  payments  not  yet  made. 

5.  As  to  the  $1,000  payable  at  death,  that  the  contract  of  insurance  did  not 
directly  provide  for  the  assessment  premiums;  that  they  were  provided 
for  in  the  defendants’  by-laAvs,  subject  to  which  the  contract  of  insurance 
was  made;  that  the  plaintiff  expressly  agreed,  in  effect,  that  such  by-laws 
might  be  changed;  and  that  the  changes  in  the  by-laws  were  made  regu- 
larly and  in  good  faith,  were  not  unreasonable,  and  were  binding  upon 
the  plaintiff. 

6.  That  the  plaintiff  was  entitled  to  a judgment  declaring  his  rights  and  for 
the  recovery  of  $100  with  costs  on  the  scale  of  the  Supreme  Court  of 
Ontario. 

The  plaintiff,  George  Grainger,  alleged  that  on  or  abont  the 
31st  October,  1888,  he  became  a member  of  the  defendant  Order, 
and  a beneficiary  certificate  was  issued  to  him  for  $2,000 ; that, 
by  the  Constitution  and  Laws  of  the  Order  then  in  force,  the 
plaintiff',  on  attaining  the  age  of  seventy  years,  would  have  been 
entitled  to  receive  in  cash  one-half  of  the  amount  of  the  said 
beneficiary  certificate,  namely,  $1,000 ; but  in  or  about  the  year 
1898,  by  amendment  to  the  said  Constitution  and  Laws  of  the 
Order,  and  by  virtue  of  the  statute  3 Edw.  YII.  ch.  15,  sec.  8, 
it  was  provided  that  any  member  of  the  class  to  which  the  plain- 
tiff belonged  should  be  entitled  to  receive  only  one-tenth  of  one- 
half  of  the  amount  of  his  beneficiary  certificate  annually  until 
one-half  of  the  amount  of  his  beneficiary  certificate  had  been  paid 
to  such  member ; and,  by  virtue  of  the  said  amendment,  the 
plaintiff  then  became  entitled,  on  reaching  the  age  of  seventy 
years,  to  receive  $1,000,  payable  in  ten  annual  instalments  of 
$100  each ; that  the  plaintiff  attained  the  age  of  seventy  years 
prior  to  July,  1909,  and  received  from  the  defendant  Order  the 
sum  of  $100  during  the  years  1909,  1910,  1911,  1912,  and 
1913;  that  in  or  al)Out  the  month  of  Marcli,  1914,  the  defen- 
dant Order  purported  to  amend  the  Constitution  and  Laws  in 
such  a manner  that  the  yearly  payments  of  $100  to  the  jilaintiff 
were  cut  off,  and  it  was  provided  that,  in  order  tliat  the  jilain- 
tiff  might  receive  any  l)enefit  under  his  certificate  from  the  de- 
Fendant  ()i*der,  it  was  necessary  that  lie  should  pay  a very 
greatly  increased  assessment  and  to  re-join  the  Order  as  of  his 
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present  age;  that  the  plaintiff  was  at  the  time  the  action  was 
brought  (May,  1914),  and  always  had  been,  a member  in  good 
standing  in  the  Order,  and  had  paid  all  assessments  made  upon 
him;  and  the  result  of  the  alterations  and  amendments  to  the 
Constitution  and  Laws  of  the  defendant  Order  purported  to 
have  been  made  in  the  month  of  March,  1914,  was  that  the  plain- 
tiff would  be  forced  either  to  abandon  his  membership  in  the 
Order  and  to  suffer  the  loss  of  all  payments  made  by  him  and 
of  the  benefits  to  which  he  would  otherwise  be  entitled,  or  to 
pay  an  amount  to  the  said  Order  out  of  all  proportion  to  any 
possible  benefits  to  which  the  plaintiff  would  otherwise  be  en- 
titled ; that  the  proposed  alterations  and  amendments  to  the  said 
Constitution  and  Laws  were  illegal  and  ultra  vires  of  the  defen- 
dant Order  and  were  contrary  to  natural  justice,  and  that  all 
steps  which  the  defendant  Order  had  taken  to  put  into  force  the 
said  amendments  had  been  improperly  taken ; and  that,  even 
if  the  defendant  Order  had  the  power  to  make  the  said  amend- 
ments, the  amendments  had  not  been  properly  made. 

The  plaintiff’s  claim  was  for  an  injunction  restraining  the 
defendant  Order  from  acting  upon  or  taking  any  steps  to  en- 
force against  him  numbers  1,  2,  4,  5,  and  9 of  the  Constitution 
and  Laws  of  the  defendant  Order  as  purported  to  be  amended 
at  the  annual  meeting  of  the  Supreme  Circle  of  the  defendant 
Order  held  in  March,  1914;  for  a declaration  that  the  Laws  as 
amended  were  invalid  and  ultra  vires;  and  for  a declaration 
that  the  plaintiff’s  rights  under  the  beneficiary  certificate  is- 
sued to  him  could  not  be  taken  away  or  impaired. 

The  defendants  alleged  that  the  amendments  were  within 
their  powers,  and  that  the  plaintiff,  in  his  application  for  ad- 
mission to  the  Order  and  for  the  l)eneficiary  certificate  issued 
to  him,  had  agreed  to  'Cibide  by  the  Constitution,  Laws,  Lules, 
and  Regulations  of  the  Order  which  are  now  in  force  or  may 
liereafter  be  enacted.” 

June  3.  Tlie  action  was  tried  b(d‘or(‘  i\[Ku'Ei>rm,  C.J.C.Ik, 
without  a jur}^,  at  Toronto. 

7.  F.  Ilellmuth,  K.C.,  ami  J.  h\  Mrrediih,  foi*  tlie  plaintiff. 

J.  F.  Jones  and  N.  Sommer villc,  for  the  defendants. 


1014 

Grainger 

V. 

Order  of 
Canadian 
Home 
Circles. 


464 


ONTARIO  LAW  REPORTS. 


[VOL. 


Meredith, 

C.J.C.P. 

1914 

Grainger 

V. 

Order  of 
Canadian 
Home 
Circles. 


June  10.  Meredith,  C.J.C.P. : — Though  incorporated  under 
an  Act  of  the  Provincial  Legislature  bearing  the  somewhat  clumsy, 
and  anything  but  most  appropriate,  to  these  defendants,  title, 
‘‘An  Act  respecting  Benevolent,  Provident  and  other  Societies,’’ 
the  defendants  really  are,  and  always  have  been,  an  insurance 
company,  the  most  substantial  purpose  of  which  is,  and  always 
has  been,  mutual  life  and  endowment  and  other  insurance;  is- 
suing their  policies,  in  all  cases,  under  the  also  somewhat  clumsy 
designation  of  ‘ ‘ beneficiary  certificates : ’ ’ their  methods  hitherto 
seem  to  have  proved  rather  improvident  and  distressful  than 
provident  and  benevolent.  Though  one  of  their  declared  pur- 
poses was,  and  is,  fraternal  union  of  all  their  members,  it  seems, 
that  not  only  were  all  of  their  members  insured  by  the  society, 
but  that  they  were  obliged  to  be : sec.  2,  Laws. 

The  plaintiff  became  a member,  and  obtained  his  “benefi- 
ciary certificate,”  in  the  year  1888.  Under  it,  he  was  to  be  en- 
titled, at  his  death,  to  the  sum  of  one  assessment  on  each  mem- 
ber, but  not  exceeding  altogether  $2,000,  less  all  sums  received 
by  him  under  the  society’s  by-laws  relating  to  total  disability, 
or  so  received  upon  his  attaining  seventy  years  of  age. 

Under  such  by-laws,  in  force  when  the  contract  was  made,  he 
was  to  become  entitled  to  one-half  of  the  $2,000  on  attaining 
the  age  of  seventy  years;  and,  under  the  certificate,  all  rights 
by  virtue  of  it  were,  among  other  things,  to  be  subject  to  his 
continuing  a member  of  the  society,  in  ‘ ‘ good  order,  ’ ’ and  faith- 
fully complying  with  its  laws,  rules,  and  regulations;  all  of 
which  has  been  done  by  him ; as  well  as  having  attained  the  age 
of  seventy  years,  five  years  ago.  Why  then  should  he  not  be 
paid  that  $1,000,  of  which  so  far  he  has  been  paid  only  $500? 

It  is  said,  by  the  defendants,  for  two  reasons:  first,  that, 
long  after  the  making  of  the  contract,  the  society  made  a new 
by-law  depriving  him  of  his  right  to  payment  of  the  $1,000  in 
one  sum  at  seventy  years  of  age  and  making  it  payable  in  ten 
consecutive-  annual  payments,  of  $100  ^ach,  commencing  at 
that  age ; and  that,  subsequently,  and  after  making  the  first  five 
payments,  the  society  made  another  new  by-law  depriving  him 
of  all  right  to  any  further  present  payment  of  that  kind;  and 
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that  they  had  the  right  so  to  alter  their  laws ; that,  in  his  appli- 
cation for  the  beneficiary  certificate,  the  plaintiff  expressly  con- 
tracted that  they  might  so  alter  them ; that  is,  that  he  expressly 
brought  himself  under  all  laws  of  the  society  then  in  force  or 
that  might  be  enacted  thereafter:  see  his  application  for  the 
beneficiary  certificate,  dated  the  24th  April,  1888. 

The  plaintiff’s  reply  is,  that  the  earlier  of  the  new  by-laws, 
varying  the  time  of  payment  of  the  endowment  insurance 
amount  of  $1,000,  is  ultra  vires,  except  in  so  far  as  it  is  con- 
firmed by  legislation ; and  the  later  one  altogether  ultra  vires. 

In  the  defendants’  declaration  of  incorporation,  made  under 
the  enactment  I have  mentioned,  provision  is  made  for  endow- 
ment insurance,  under  the  name  of  ‘‘expectancy”  insurance,  in 
these  words:  “5.  Establishing  a ‘Life  Expectancy  Benefit  Fund’ 
from  which  all  of  its  members  who,  having  joined  the  Order  at 
a certain  age,  as  specified  by  classes  in  the  Life  Expectancy 
Law,  and  having  attained  the  expectancy  age,  as  specified  in 
such  class,  and  having  complied  with  all  the  lawful  requir- 
ments  of  the  Order,  such  members  shall  be  entitled  to  one-half 
the  amount  of  their  Beneficiary  Certificate,  the  remaining  half 
of  their  Beneficiary  Certificate  to  be  payable  at  death  only.” 

There  is  no  other  provision  on  the  subject  contained  in  the 
declaration.  So  that,  that  which  the  defendants  sought  power 
to  do,  in  this  respect,  was  to  create  a fund  out  of  which  those 
members  coming  under  its  benefit  should  be  paid  one-half  of  the 
amount  of  their  insurance  on  reaching  the  specified — in  the  by- 
laws— age  of  their  class  of  members.  No  power  to  postpone  the 
time  of  payment,  or  to  alter  the  amount,  was  sought  or  obtained ; 
yet  the  defendants,  as  I have  said,  made  a by-law  purporting 
to  do  so.  In  the  absence  of  legislation  authorising  such  a change, 
and  in  the  absence  of  a change  in  the  declaration  of  the  purposes 
of  incorporation,  authorising  it,  that  could  but  be  ultra  vires. 
It  is  not  as  if  the  society  had  not  in  any  way  tied  their  hands  re- 
garding the  character  of  the  “Life  Expectancy  Benefit  Fund;’’ 
not  as  if  they  had  merely  created  a vague  fund  of  that  char- 
acter, leaving  all  its  features  to  be  the  creation  of  the  society 
in  their  by-laws;  and  it  is  admitted  that  there  was  no  legisla- 
tion existing  at  the  time  of  the  first  change  of  the  by-law  which 
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expressly  authorised  it;  though  it  is  admitted,  also,  that  legis- 
lative power  to  make  such  a change  was  subsequently  conferred ; 
but  it  is  not  suggested  that  there  was  any  alteration  of,  or  at- 
tempt to  alter,  the  declaration  of  incorporation ; although  there 
was  power,  contained  in  the  enactment  under  which  the  defend- 
ants are  incorporated,  by  which  a change  could  be  obtained  in 
a proper  case,  but  only  subject  to  this;  that  it  shall  not  alfect 
the  rights  or  obligations  of  the  society. 

Many  cases  were  referred  to  dealing  with  the  question  of  the 
power  of  friendly  clubs  and  societies  to  pass  by-laws  affecting 
their  members’  rights;  some  of  them  supporting  the  power  of 
a club  or  society  to  take  away  rights  which  had  already  ma- 
tured; but  none  of  such  cases  is  like  this  case;  they  were  cases 
in  which  there  was  no  ^^beneficiary  certificate,”  no  right  ac- 
quired under  a contract  other  than  that  involved  in  their  mem- 
bership ; they  were  cases  relating  more  to  the  club  feature  of  the 
institution  than  to  any  ordinary  insurance  transaction,  or  any 
ordinary  contract.  And  in  the  case  of  most  moment,  perhaps. 
— Smith  V.  Galloway,  [1898]  1 Q.B.  71 — the  difference  is  very 
pointedly  referred  to  by  Wright,  J.,  in  these  words:  ‘‘Where 
indeed  there  is  superadded  a secondary  contract,  as  in  the  case 
of  a building  society  where  a member  gives  a mortgage  to  the 
society,  it  has  been  held,  as  in  Smith’s  Case  (1875),  1 Ch.D. 
481,  that  it  was  not  competent  for  the  society  by  alteration  of 
The  rules  without  the  member’s  assent  to  alter  the  effect  of  that 
secondary  contract.  ’ ’ 

And  Smith’s  Case,  1 Ch.D.  481,  as  well  as  many  other  cases, 
sliews  how  plain  all  such  retroactive  laws  must  be  before  thej^ 
will  lie  held  to  take  away  vested  rights. 

But  it  is  said  that  the  “beneficiary  certificate”  is  not  a con- 
tract. It  is  true  that  it  does  not  contain  the  word  “covenant” 
or  the  word  “promise;”  but  no  particular  form  of  words  is 
necessary  to  create  a covenant,  or  a simple  contract;  it  is 
enough  if  tlie  words  evidence  any  enforceable  obligation.  Here 
they  plainly  evidence  an  obligation  to  pay  $2,000,  if  one  assess- 
ment would  exceed  that  sum;  and,  that  admittedly  being  the 
case,  the  ceiditicate,  being  under  seal,  contains  a covenant  to 
pay  that  sum. 
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This  case,  therefore,  seems  to  me  to  be  more  in  line  with 
Smith’s  Case,  and  cases  of  that  class,  than  it  is  with  such  cases 
as  Smith  v.  Galloway,  Baker  v.  Forest  City  Lodge  Independent 
Order  of  Oddfellows  (1897),  28  O.R.  238,  24  A.R.  585,  and  cases 
of  that  class,  even  if,  as  to  the  English  cases,  friendly  societies 
in  England  were  quite  like  such  societies  as  the  defendants’: 
and,  I may  add,  the  inclination  of  my  mind  upon  the  subject 
of  retroactive  legislation,  by  such  societies  as  the  defendants,’ 
is  quite  in  accord  with  that  of  the  learned  Judge  who  .de- 
livered the  judgment  of  the  Ontario  Court  of  Appeal  in  the  case 
of  Yelland  v.  Yelland  (1898),  25  A.R.  91,  in  so  far  as  the  in- 
clination of  his  mind  is  revealed  in  these  words  (p.  95)  : 
should,  however,  hesitate  long  before  coming  to  the  conclusion 
that  by  force  of  such  rules  a formal  contract  between  the  society 
and  the  deceased  could  be  affected  so  as  to  change  the  person 
or  class  which  had  already  been  nominated  as  beneficiaries  under 
rules  then  existing.”  The  formal  contract  in  that  case  wms,  as 
it  is  in  this,  a ‘‘beneficiary  certificate”  only. 

But  this  interesting  subject  need  not  be  pursued  further, 
on  this  branch  of  the  case,  because,  by  the  terms  of  their  incor- 
poration, the  defendants  are  limited,  in  this  respect,  to  the  es- 
tablishment of  a fund  out  of  which  a member  shall  be  entitled  to 
one-half  the  amount  of  his  beneficiary  certificate  upon  attaining 
the  “expectancy  age”  specified;  which,  in  this  case,  is  seventy 
years.  There  must  be  an  “expectancy  age,”  and  there  must  be 
payment  of  one-half  when  it  is  reached. 

In  the  year  1898,  the  defendants  passed  a by-law  which  had 
the  effect  of  changing  the  one  payment  of  $1,000,  at  seventy 
years  of  age,  into  ten  annual  payments,  of  $100  each,  beginning 
at  the  age  of  seventy,  as  I have  mentioned ; and,  as  I have  also 
mentioned,  tliat  law,  in  so  far  as  it  had  that  effect,  was  invalid ; 
but,  in  the  year  1903,  l)y  3 Edw.  YII.  cli.  15,  sec.  8,  before  the 
plaintiff  had  readied  the  age  of  seventy,  the  Legislature  ex- 
pressly made  “valid  and  binding”  such  invalid  domestic  legis- 
lation, in  so  far  as  it  was  in  conformity  with  such  provincial 
legislation,  notwithstanding  anything  to  the  contrary  contained 
in  the  defendants’  declaration  of  incorjioration : and  five  of  such 
payments  have  already  been  made,  but  tlu'  sixth  tlie  defendants 
refuse  to  pay,  though  the  time  for  payment  has  elapsed. 
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The  ground  for  refusal  is  another  new  domestic  law  on  the 
subject,  which  deprives  the  plaintiff  of  his  right  to  that  pay- 
ment and  the  following  yearly  payments;  but  that  law,  for  the 
reasons  I have  already  given,  I consider  ultra  vires,  being  con- 
trary to  the  declaration  of  incorporation,  and  unwarranted  by 
any  provincial  legislation. 

The  plaintiff  is,  therefore,  entitled  to  judgment,  and  $100 
damages,  with  interest  from  the  day  when  that  payment  ma- 
tured. 


The  other  branch  of  this  action  stands  upon  quite  a different 
footing;  it  is  not  to  recover  any  part  of  the  ‘‘expectancy”  fund, 
but  concerns  the  amount  payable  at  the  plaintiff’s  death;  and 
the  question  is:  had  the  society  power  to  change  their  laws  as 
they  have  done  in  regard  to  the  plaintiff’s  rights  in  that  re- 
spect, turning  a good  life  insurance  policy  into  one  not  worth, 
to  the  plaintiff,  “the  paper  it  is  written  on?” 

The  true  rule  in  such  a case  must  be  this : that  whatever  the 
parties  really  agreed  to  they  are  bound  by ; but  that,  if  the  con- 
tract between  them  is  capable  of  any  other  reasonable  con- 
struction, it  will  not  be  held  to  justify  a one-sided  destruction, 
or  deprivation,  of  rights  acquired  under  it,  and  that  any  act 
having  such  effect  must  be  plainly  shewn  to  come  within  the 
power  so  conferred. 

The  plaintiff’s  contract  was  to  “faithfully  comply  with  all 
the  society ’s  laws,  rules,  and  regulations : ’ ’ and  the  defendants  ’ 
contract  was  to  pay  the  amount  insured,  less  ‘ ‘ all  payments  made 
under  the  by-law  relating  to  disability  or  upon  his  attaining 
the  age  of  seventy  years  under  the  hy-law  in  respect  to  old  age.  ’ ’ 
Therefore,  if  the  contract  stood  alone,  it  should  be  held  that  the 
by-laws,  rules,  and  regulations  referred  to  are  only  those  that 
were  in  force  when  the  contract  was  made.  But  it  does  not 
stand  alone.  In  the  plaintiff’s  application,  upon  which  the 
“beneficiary  certificate”  was  obtained,  and  which  is  referred  to 
in  it,  he  “covenants  and  agrees,”  among  many  other  things,  to 
“a})ide  hy  the  Constitution,  Laws,  Rules,  and  Regulations  of 
the  Order,  which  may  now  be  in  force  or  may  hereafter  be 
enacted.”  So  I must  hold  the  plaintiff  to  be  bound  by  any  by- 
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law  subsequently  passed,  increasing  his  assessments.  He  must 
stand  by  his  bargain,  whether  a wise  or  a foolish  one. 

But  the  subsequent  by-laws  must  be  real  ones : duly  made, 
and  made  in  good  faith. 

It  is  not  contended  that  they  were  not  in  all  matters  of  form 
duly  passed;  there  is  no  evidence  of  a creation  of  them  in  bad 
faith  of  any  kind,  nor  are  they,  in  the  peculiarly  distressful 
circumstances  of  the  society,  so  unreasonable  as  to  afford,  in 
themselves,  evidence  of  any  kind  of  want  of  good  faith,  or  that 
they  were  passed  for  any  ulterior  purpose.  The  system  origin- 
ally adopted,  and  substantially  carried  on  until  the  passing  of 
the  by-laws  objected  to,  was  a crude,  indeed  a stupid,  one, 
which,  if  persisted  in,  could  but  bring  disaster  to  the  society.  A 
reasonable  way  out  of  the  difficulty — ^and  it  is  not  even  said 
that  it  is  not  the  fairest,  all  things  and  all  persons  considered — 
seems  to  have  been  adopted  in  the  recent  by-laws ; at  all  events, 
there  is  no  evidence  to  the  contrary. 

According  to  the  defendants’  pleadings,  by  which  they 
should  be  bound,  the  only  effect  of  these  new  by-laws  upon  the 
plaintiff’s  rights — apart  from  the  other  branch  of  the  case — 
is  that,  whereas,  under  the  former  by-laws,  he  was  assessed  at 
his  age  when  he  first  insured,  he  is  now  to  be  assessed  as  of  his 
age  when  these  by-laws  were  passed.  That  being  so — and  if  it 
be  desired  it  may  be  so  declared — this  branch  of  the  action  fails 
and  must  be  dismissed.  It  may  also  be  declared,  if  that  be  de- 
sired, or  it  may  be  put  in  some  other  form,  that  to  entitle  the 
plaintiff  to  payment  of  the  balance  of  the  $1,000  it  is  not  neces- 
sary that  he  should  pay  the  increased  assessment.  I cannot 
consider  that  that  was  the  effect  of  the  legislation  permitting 
the  postponement  of  it.  The  plaintiff’s  vested  right  was  not 
taken  away ; realisation  of  it  was  merely  postponed.  The  whole 
of  the  invalid  earlier  new  by-laws  were  not  made  valid  by  the 
legislation  of  1903,  but  only  to  the  extent  of  postponement  of 
the  time  in  which  the  $1,000  should  be  paid;  legislation  which 
is  not  to  be  extended  in  the  destruction  or  reduction  of  vested 
rights  beyond  that  which  it  plainly  sanctions. 

An  injunction  is  sought;  but  obviously  the  case  is  not  one 
for  an  injunction.  If  the  plaintiff  sought  payment  of  the  $500, 
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liis  action  should  have  been  in  the  County  Court  to  recover  that 
sum.  Being  entitled  to  $100  only,  now,  his  action  should  have 
been  in  the  Division  Court  to  recover  that  sum. 

Upon  the  other  branch  of  the  case  the  plaintiff  fails;  and, 
anyway,  he  might  have  maintained  any  right  he  had  by  tender- 
ing the  amount  of  the  old  assessments,  if  that  were  the  measure 
of  his  obligation,  or  the  defendants  might  have  sued  in  the  Divi- 
sion Court  for  the  amount  of  any  new  assessment.  But,  as 
there  seem  to  be  many  cases  depending,  more  or  less,  upon  a de- 
termination of  the  question  in  issue  in  this  case,  it  is  improbable 
that  the  defendants  would  have  been  content  without  a judg- 
ment of  this  Court,  appealable  to  the  Supreme  Court  of  Can- 
ada— whether  with  or  without  leave.  Therefore,  although  the 
plaintiff  can  now  recover  no  more  than  $100,  he  should  also,  I 
think,  have  his  general  costs  of  the  action  upon  the  Supreme 
Court  of  Ontario  scale,  and  there  should  be  no  order  as  to  any 
other  costs  of  it. 

Too  many  words  may,  indeed  must,  I fear,  obscure  my  mean- 
ing : let  me  try  again ; — 

As  to  the  $1,000  to  be  paid  at  the  age  of  seventy,  the  by- 
laws of  1898,  in  so  far  as  they  purport  to  postpone  or  otherwise 
hamper  the  payment  of  that  sum  at  the  specified  age,  were  in- 
valid, because  not  warranted  by,  but  indeed  in  direct  conflict 
with,  the  defendants’  corporate  powers:  sec.  5 of  the  declara- 
tion of  incorporation : and,  although  those  by-laws  were  vali- 
dated by  the  provincial  legislation  of  1903,  they  were  validated 
only  in  so  far  as  they  converted  the  one  payment  of  $1,000  at 
the  age  of  seventy  into  ten  equal  annual  payments  beginning  at 
that  time.  That  legislation  cannot  be  interpreted  as  a warrant  for 
the  direct  wiping  out  of  all  that  remains  unpaid  of  that  $1,000, 
as  the  defendants’  by-law  of  1914  purports  to  do:  nor  for  in- 
directly effecting  the  same  purpose  in  increased  assessments 
greater  than,  or  equalling,  the  annual  payments  not  yet  made. 
The  legislation  treats  the  $1,000,  as  it  in  fact  was,  as  an  exist- 
ing debt,  payable  at  the  specified  time,  the  payment  of  which, 
in  ea.se  of  the  defendants,  was  postponed,  but  not  otherwise 
hampered. 

As  to  the  $1,000  payable  at  death,  the  contract  of  insurance 
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did  not  directly  provide  for  the  assessment  premiums;  they 
were  provided  for  in  the  by-laws  of  the  society,  subject  to  which 
the  contract  of  insurance  was  made;  and  the  plaintiff  expressly 
and  plainly  agreed,  in  effect,  that  such  by-laws  might  be  changed. 
And  it  is  admitted — or  not  otherwise  contended — that  these 
changes  in  the  by-laws  were  regularly  made,  and  made  in  good 
faith ; and  indeed  it  cannot  be  said  that,  under  all  the  un- 
fortunate circumstances  of  the  society  and  its  members,  they 
are  unreasonable. 

This  judgment  will  not,  of  course,  affect  any  right  the  plain- 
tiff’s daughter,  Clara  R.  Grainger,  may  have — if  any — under 
the  beneficiary  certificate  in  question,  as  she  is  not  a party  to 
the  action. 


[APPELLATE  DIVISION.] 

Willson  v.  Thomson. 

Mortgage — Construction  of  Mortgage-deed — Instalment  of  Mortgage-moneys 
Payable  Conditionally — Default — Bight  to  Foreclosure. 

Held  ( affirming  the  judgment  of  Meredith,  C.J.C.P.,  30  O.L.P.  502 ) , that 
the  plaintiff,  the  mortgagee,  was  entitled  to  foreclosure,  on  default  of  pav- 
nient  of  an  instalment  of  the  mortgage-monej^s,  notwithstanding  that,  by 
a proviso  in  the  mortgage-deed,  the  mortgagor  had  the  right  to  retain 
$1,000  of  the  mortgage-moneys  until  the  mortgagee  should  have  performed 
the  terms  and  conditions  of  a certain  agreement. 

Per  ]\IULOCK,  C.J.Ex. : — The  proviso  that  the  mortgagor  might  retain  the 
$1,000  until  a certain  time  was  qualified  by  the  proviso  that,  on  default 
of  payment  of  interest,  the  whole  and  every  part  of  the  principal  sbould 
become  due;  the  right  of  retainer  of  the  $1,000  was  not  absolute,  but 
conditional  on  there  being  no  default  in  payment  of  interest;  and,  on  that 
condition  being  broken,  the  right  to  retain  it  ceased. 

Burroiues  v.  Molloy  (1845),  2 Jo.  & Lat.  521,  distinguished. 

Appeal  by  the  defendants  from  the  judgment  of  Meredith. 

C.J.C.P.,  30  O.L.R.  502. 

March  24.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Clute, 
Sutherland,  and  Leitch,  JJ. 

S.  H.  Bradford,  K.C.,  and  T.  Hislop,  for  the  appellants. 
This  is  not  an  ordinary  mortgage,  because  there  is  a covenant  by 
the  mortgagee  that  $1,000  of  the  mortgage-moneys  shall  not  be 
called  in  until  title  to  the  land  is  settled.  In  other  words,  matur- 
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ity  is  postponed  until  the  title  is  made  good.  Therefore,  on  the 
authority  of  Burrowes  v.  Molloy  (1845),  2 Jo.  & Lat.  521,  fore- 
closure cannot  be  had  at  the  present  time.  See  also  Cameron  v. 
McRae  (1852),  3 Or.  311;  Parker  v.  Vinegrowers^  Association 
(1876),  23  Or.  179,  at  p.  184;  Farmers  Loan  and  Trust  Co.  v. 
Nova  Scotia  Central  R.W.  Co.  (1892),  24  N.S.R.  542;  Seton’s 
Forms  of  Judgments  and  Orders,  5th  ed.,  p.  1575;  Williams  v. 
Morgan,  [1906]  1 Ch.  804;  Coote  on  Mortgages,  8th  ed.,  p.  1035; 
Fisher  on  Mortgages,  6th  ed.,  pp.  672,  713.  The  mortgagee  must 
be  able  to  call  in  the  whole  of  the  mortgage-moneys  in  order  to 
foreclose : Ashburner  on  Mortgages,  2nd  ed.,  p.  416 ; Ramshot- 
tom  V.  Wallis  (1835),  5 L.J.N.S.  Ch.  92;  In  re  Turner  (1894),  43 
W.R.  153. 

H.  E.  Clioppin,  for  the  respondent.  The  judgment  appealed 
from  is  correct  for  the  reasons  stated  by  the  learned  Chief  Justice 
of  the  Common  Pleas.  There  is  no  reason  why  foreclosure  should 
not  be  decreed.  The  agreement  simply  gave  the  mortgagor  the 
right  to  retain  a part  of  the  purchase-money  until  the  infant 
should  attain  majority.  This  cannot  preclude  the  mortgagee 
from  exercising  his  ordinary  rights  under  the  mortgage  upon 
default  before  maturity.  Burrowes  v.  Molloy  was  a different 
case,  as  pointed  out  by  the  learned  Chief  Justice,  and  does  not 
apply.  The  agreement  not  to  call  in  the  $1,000  is  made  subject 
to  the  acceleration  clause  in  the  mortgage.  See  the  Short  Forms 
of  Mortgages  Act,  10  Edw.  VII.  ch.  55,  sec.  3. 

Bradford,  in  reply. 

June  15.  The  judgment  of  the  Court  was  delivered  by 
Mulock,  C.J.Ex.  : — This  is  an  action  by  a mortgagee  for  fore- 
closure of  a mortgage  because  of  default  by  the  mortgagor  in 
payment  of  interest  and  part  of  the  principal  moneys  secured  by 
the  mortgage.  By  order  of  Chief  Justice  R.  M.  Meredith,  the 
usual  mortgage  judgment  was  entered,  and  from  that  judgment 
the  defendants  appeal. 

The  ground  of  appeal  is  that,  by  the  terms  of  the  mortgage, 
$1,000,  being  part  of  the  principal  money  secured  by  the  mort- 
gage, is  not  payable  until  after  the  mortgagor  shall  have  received 
from  one  U.  E.  Willson  a deed  of  his  interest  in  the  mortgaged 
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lands ; that  such  deed  the  mortgagor  has  not  yet  received ; and  he 
contends  that,  because  the  mortgagee  is  not  now  entitled  to  pay- 
ment of  the  $1,000  in  question,  she  is  not  entitled  to  foreclosure, 
although  default  has  been  made  by  the  mortgagor  in  payment 
of  interest  and  of  an  instalment  of  principal. 

When  the  action  was  begun,  there  was  owing  to  the  plaintiff 
for  overdue  interest  $460.95,  and  for  overdue  principal  money 
$1,500.  These  amounts  are  still  unpaid.  The  history  of  the 
mortgage  transaction  is  as  follows: — 

By  agreement  in  writing,  bearing  date  the  27th  June,  1912, 
the  plaintiff  agreed  to  sell  to  the  defendant  and  he  agreed 
to  purchase  from  her  the  lands  therein  mentioned  for  the  sum  of 
$10,000,  payable  as  follows:  $500  on  execution  of  the  contract, 
$2,000  on  the  1st  October,  1912,  and  the  balance,  namely,  $7,500, 
in  three  equal  annual  instalments  of  $2,500  each,  on  the  1st  days 
of  October  in  the  years  1913,  1914,  and  1915,  with  interest  at  6 
per  cent,  payable  annually,  “the  last  three  payments  to  be  se- 
cured by  mortgage  of  the  said  lands  dated  1st  of  October,  1912, 
from  which  the  interest  is  to  be  computed.  ’ ’ 

In  the  investigation  of  the  title  it  appeared  that  one  U.  E. 
Willson  had  some  interest  in  the  property,  that  he  was  then 
under  age,  and  would  not  attain  his  majority  until  the  17th 
September,  1915.  Questions  of  title,  including  U.  E.  Willson’s 
interest,  doubtless  delayed  the  completion  of  the  sale,  but  the 
parties  ultimately  arrived  at  a basis  for  its  being  carried  out,  and 
set  forth  the  same  in  a written  agreement,  bearing  date  the  30th 
January,  1913,  under  the  hands  and  seals  of  the  plaintiff,  her 
husband,  and  the  defendant.  This  agreement  recites  that  it  has 
been  agreed  that  the  defendant  ''shall  be  entitled  to  retain  out 
of  the  last-mentioned  instalment”  (namely,  the  $2,500  due  on 
the  1st  October,  1915)  "the  sum  of  $1,000  until  such  time  as  the 
party  of  the  first  part”  (the  plaintiff)  "shall  obtain  a proper 
and  sufficient  deed  of  confirmation,  duly  executed  by  the  party 
thereto  of  the  third  part”  (U.  E.  Willson)  "and  conveying  to 
the  defendant  all  the  estate,  etc.,  of  him”  (U.  E.  Willson)  “in 
the  said  lands,  as  evidenced  by  a clause  to  that  effect  inserted  in 
the  said  mortgage.” 
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This  agreement  also  provided  for  the  plaintiff  and  her  hus- 
band giving  the  defendant  their  bond,  and  it  also  provided  that, 
on  execution  of  the  agreement  and  delivery  of  the  bond,  the  de- 
fendant would  accept  a conveyance,  and,  upon  receipt  of  the 
confirmation  deed  by  U.  E.  Willson,  would  pay  to  the  plaintiff 
the  $1,000. 

This  arrangement  in  regard  to  the  $1,000  was  incorporated 
in  the  mortgage  in  question  immediately  after  the  proviso  setting 
forth  the  terms  of  payment  of  the  mortgage-moneys,  and  is  as 
follows:  ‘‘Provided  always,  and  it  is  hereby  agreed  by  and  be- 
tween the  parties  that,  notwithstanding  the  time,  dates,  and 
manners  herein  fixed  for  payment  of  the  principal  money  hereby 
secured,  the  mortgagor,  his  heirs,  etc.,  may  retain  to  his  or  their 
use  the  sum  of  $1,000  out  of  the  last  instalment  of  $2,500  payable 
on  the  1st  day  of  October,  1915,  until  such  time  as  the  said  mort- 
gagee, her  heirs,  etc.,  shall  have  performed  the  terms  and  con- 
ditions of  a certain  agreement  between  the  parties  hereto,  which 
agreement  bears  date  the  30th  day  of  January,  1913,  entitling 
her  or  them  to  the  due  payment  of  said  $1,000  under  such 
agreement.  ’ ’ 

Then  follow  the  usual  statutory  conditions  and  provisoes,  in- 
cluding the  proviso  “that  in  default  of  the  payment  of  the  in- 
terest hereby  secured  the  principal  hereby  secured  shall  become 
payable.”  The  mortgage  is  made  in  pursuance  of  the  Short 
Forms  of  Mortgages  Act,  and  in  accordance  with  a term  contained 
in  the  agreement  of  the  27th  June,  1912,  it  bears  date  as  of  the 
1st  October,  1912 ; but,  as  it  speaks  of  the  agreement  of  the  30th 
January,  1913,  as  then  having  been  entered  into,  it  is  clear  that 
up  to  the  30th  January,  1913,  the  mortgage  had  not  been  made, 
and  that,  as  between  the  parties,  it  is  to  be  treated  as  entered 
into  after  the  making  of  the  agreement. 

By  sec.  3 of  the  Short  Forms  of  Mortgages  Act,  10  Edw.  VII. 
ch.  55,  the  proviso  is  to  be  construed  as  if  worded  as  follows: 
‘ ‘ Provided  that  ...  if  any  default  shall  at  any  time  happen 
to  be  made  of  or  in  the  payment  of  interest  money  hereby  secured 
or  mentioned  or  intended  so  to  be  or  in  part  thereof,  then  and  in 
such  case  the  principal  money  hereby  secured  or  mentioned  or 
intended  so  to  be  and  every  part  thereof  shall  forthwith  become 
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due  and  payable  in  like  manner,  and  with  the  like  consequences 
and  effects  to  all  intents  and  purposes  whatsoever  as  if  the 
time  herein  mentioned  for  payment  of  such  principal  money 
had  fully  come  and  expired,”  etc. 

Reading  together  the  two  provisoes,  one  that  the  defendant 
may  retain  the  $1,000  until  a certain  time,  namely,  until  after 
he  shall  have  received  a conveyance  from  U.  E.  Willson,  and 
the  other  that,  on  default  of  payment  of  interest,  the  whole  and 
every  part  of  the  principal  shall  become  due,  it  is  clear  that  the 
latter  proviso  qualifies  the  former;  that  the  right  of  retainer  of 
the  $1,000  is  not  absolute,  but  conditional  on  there  being  no  de- 
fault in  payment  of  interest;  and  that,  on  that  condition  being 
broken,  the  right  to  retain  it  ceased. 

The  defendants’  counsel  relies  on  Burrowes  v.  Molloify  2 Jo. 
& Lat.  521.  In  that  case  the  mortgage  provided  that  the  mort- 
gage-debt should  be  paid  on  the  1st  May,  1842.  This  was  a 
mistake,  as  the  parties  to  the  mortgage  had  intended  that  the 
principal  money  should  not  be  payable  until  after  the  mort- 
gagor’s death.  The  mistake  was  corrected  by  a deed  of  coven- 
ant between  the  mortgagor  and  the  mortgagee,  which  recited  the 
mistake  in  the  mortgage,  and  in  which  deed  of  covenant  the  mort- 
gagee covenanted  with  the  mortgagor  that  the  principal  or  any 
part  thereof  should  not  be  called  in  until  after  the  death  of  the 
mortgagor,  ^ ‘ anything  in  the  deed  of  mortgage  or  bond  collateral 
therewith  to  the  contrary  in  anywise  notwithstanding.”  Thus 
in  that  case  all  the  terms  in  the  mortgage  were  made  subject  to 
the  covenant  that  the  mortgagee  would  not  call  in  the  principal 
during  the  mortgagor’s  life.  This  unqualified  covenant  formed 
no  part  of  the  mortgage,  but  was  subsequent  thereto  and  con- 
trolled its  terms.  In  effect  it  says  that,  even  if  the  mortgagor 
shall  make  default  in  payment  of  interest  or  in  observing  any  of 
the  other  terms  of  the  mortgage,  nevertheless  the  mortgagee 
will  not  call  in  the  principal  money,  and  Lord  Chancellor  Sugden 
held  that  the  mortgagee  was  bound  by  his  covenant. 

In  the  present  case,  however,  the  facts  arc  different.  Here 
the  agreement  not  to  call  in  the  $1,000  does  not  override  the 
terms  of  the  mortgage,  but  is  made  subject  to  the  proviso  in  the 
mortgage  that,  if  the  mortgagor  makes  default  in  payment  of 
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interest,  then  the  whole  principal  money  and  every  part  thereof 
shall  forthwith  be  due  and  payable.  Default  having  been  made 
in  payment  of  interest,  the  mortgagee  is  thus,  by  the  express 
agreement  between  the  parties,  entitled  to  call  in  the  whole  prin- 
cipal, which  includes  the  $1,000  in  question. 

I,  therefore,  think  that  the  learned  Judge  rightly  disposed  of 
the  case,  and  that  this  appeal  should  be  dismissed  with  costs. 


1014 


[APPELLATE  DIVISION.] 


Feb.  28. 
June  15. 


Re  Lloyd. 


Infants — Moneys  of,  in  Hands  of  Administrators — Application  for  Payment 
to  Foreign  Guardian — Welfare  of  Infants — Past  and  Future  Mainten- 
ance. 

An  application  by  the  mother  and  guardian  of  infants  for  payment  to  her, 
as  guardian,  by  the  administrators  with  the  will  annexed  of  the  estate 
of  a deceased  person,  of  moneys  to  which  the  infants  were  entitled  under 
the  will,  where  the  applicant  and  the  infants  were  resident  in  a foreign 
country,  and  her  appointment  as  guardian  was  made  by  a foreign  Court, 
the  testator  having  been  domiciled  in  Ontario  and  the  moneys  invested 
in  Ontario  by  the  adi^iinistrators,  was  refused  without  prejudice  to  an 
application  for  an  allowance  for  future  maintenance. 

Upon  such  an  application  the  welfare  of  the  infants  is  the  paramount  con- 
sideration. The  Court  will  not  direct  the  payment  over  of  the  money  of 
infants  unless  satisfied  that  it  will  be  applied  for  the  benefit  of  the  infants. 
Hanrahan  v.  Hanrahan  (1890),  19  O.R.  396,  considered  and  distinguished. 
Semhle,  that  the  application  was  in  reality  for  the  benefit  of  the  appli- 
cant to  reimburse  her  for  past  maintenance. 

Order  of  Latchford,  J.,  affirmed. 

Application  by  Hattie  E.  Lloyd,  of  Norton,  Runnels  County, 
Texas,  widow,  the  guardian  of  her  four  infant  children,  aged 
respectively  11,  15,  17,  and  19,  appointed  by  the  County  Court 
of  Runnels  County,  for  an  order  that  the  London  and  Western 
Trusts  Company,  the  administrators  with  the  will  annexed  of 
the  estate  of  one  Robert  E.  Lloyd,  deceased,  should  pay  over  to 
the  applicant,  as  such  guardian,  all  moneys  in  the  hands  of  the 
said  company  to  which  such  infant  children  v/ere  entitled  under 
the  will  of  Robert  E.  Lloyd ; or  for  an  allowance  for  maintenance. 


The  application  was  heard  by  Latchford,  J.,  in  the  Weekly 
Court  at  London. 


XXXI.] 


ONTAEIO  LAW  EEPOETS. 


477 


E.  W.  Scatcherd,  for  the  applicant. 

T.  Coleridge,  for  the  Official  Guardian. 

C.  G.  Jarvis,  for  the  London  and  Western  Trusts  Company. 

February  28.  Latchford,  J.  : — Eobert  E.  Lloyd  was  an 
uncle  of  the  infants.  He  was  a resident  of  and  domiciled  in 
Ontario  at  the  time  of  his  death,  and  all  his  estate  administered 
by  the  trust  company  was  derived  from  property  situate  in  this 
Province.  The  amount  to  which  the  applicant’s  children  are 
entitled  is  about  $5,500.  The  money  is  invested  on  mortgage, 
and  realises,  it  is  said,  five  and  a half  per  cent,  per  annum. 

Mrs.  Lloyd  deposes  that,  since  the  death  of  her  husband, 
William  Lloyd,  in  1904,  leaving  property  not  worth  more  than 
$350,  she  has  supported  her  children  by  her  own  labour.  There 
were  five  children,  but  one  died  in  May,  1910.  The  mother  esti- 
mates that  it  cost  her  $10  a month  for  each  of  the  five  children 
up  to  the  time  of  the  death  mentioned,  and  a like  amount  monthly 
since  for  each  of  the  four  children.  She  thus  builds  up  a claim 
for  past  maintenance  amounting  to  $6,400. 

Her  affidavit  is  unsupported,  except  by  copies  of  the  pro- 
ceedings in  the  County  Court  of  Eunnels  County  connected  with 
the  appointment  of  the  applicant  as  guardian.  For  the  effect  of 
such  appointment  and  as  to  the  right  of  the  guardian  to  receive 
the  moneys  of  her  wards,  I am  referred  to  the  statutes  of  Texas. 

In  Hanralian  v.  Hanrahan  (1890),  19  O.E.  396,  Mr.  Justice 
Eose,  speaking  for  a Divisional  Court,  in  a considered  judgment, 
in  which  many  cases  were  reviewed,  held  that  the  duly  appointed 
tutors  in  the  Province  of  Quebec  of  an  infant  domiciled  and 
residing  there — Quebec  having  also  been  the  domicile  of  the 
infant’s  father  at  his  death — were  entitled  to  have  paid  over  to 
them  by  the  administrators  in  Ontario  of  the  father’s  estate 
moneys  coming  to  the  infant  from  such  estate  collected  in  this 
Province. 

A guardian  appointed  under  the  laws  of  Texas  has,  doubtless, 
the  same  powers  as  a tuteur  under  the  laws  of  the  Province  of 
Quebec.  The  material  filed  on  the  point  is  defective,  but  I 
should  allow  it  to  be  properly  supplemented  if  I were  satisfied 
that  the  claim  of  the  guardian  was  made  for  the  benefit  of  her 
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wards.  But  it  is  quite  clear  that  the  claim  is  not  for  their  benefit. 

1914 

but  for  her  own.  It  exceeds  for  past  maintenance — by  $900 — 

Re 

Lloyd. 

the  whole  fund  in  the  hands  of  the  trust  company.  If  the  fund 
were  transferred  to  her  upon  this  application,  and  the  children 
afterwards  claimed  an  account,  they  would  undoubtedly  be  met 
by  the  contention  that  this  Court  had  recognised  that  she  was  en- 
titled to  their  shares  for  past  maintenance.  Her  good  faith  is 
open  to  question  by  reason  of  the  exaggerated  amount  of  her 
claim.  The  security  which  she  is  said  to  have  given  may,  for 
anything  that  appears,  be  worthless.  Her  sureties  made  no 
affidavits  of  justification.  In  the  words  of  Kekewich,  J.,  in 
In  re  CJiatard’s  Settlement,  [1899]  1 Ch.  712,  717,  ‘‘1  ought  to 
consider  whether  when  the  fund  is  handed  over  to  the  guardian 
it  will  be  properly  applied  for  the  benefit  of  the  infants,  and 
whether  it  is  not  better  that  it  should  remain  here  and  be  paid  to 
them  when  they  attain  their  majorities.” 

I am  asked  to  direct  the  payment  over  as  a matter  of  right 
to  a foreign  guardian  of  moneys  derived  from  the  estate  of  a 
person  not  domiciled  in  the  foreign  state,  but  domiciled  here. 
No  such  case  is  made  as  in  Hanralian  v.  Hanrahan.  The  ordinary 
rule  and  practice  of  the  Court  is,  that  the  Court  will  not  direct 
the  payment  over  of  the  money  of  infants  unless  satisfied  that 
it  will  be  applied  for  the  benefit  of  the  infants.  Their  welfare 
and  interests  are  the  paramount  consideration. 

In  the  circumstances,  the  order  must  be  refused.  Costs  of  the 
trust  company  and  Official  Guardian  out  of  the  fund. 

On  a proper  case  made,  it  will,  of  course,  be  open  to  Mrs. 
Lloyd  to  apply  for  an  order  for  future  maintenance. 

The  applicant  appealed  from  the  order  of  Latchford,  J. 

May  8.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Hod- 
gins,  J.A.,  Rii)dp:ll  and  Leitch,  JJ. 

R.  II.  McPhersoyi,  for  the  appellant,  referred  to  Hanrahan 
V.  Hanralian,  19  O.R.  396;  In  re  Crichton’s  Trust  (1855),  24 
L.T.R.  (O.S.)  267;  In  re  Ferguson’s  Trusts  A),  22  W.R. 

762;  Re  Brown’s  Trust  (1865),  12  L.T.R.N.S.  488;  Re  Berryman 
(1898),  17  P.R.  573;  Re  Parsons,  Jones  v.  Kelland  (1891),  14 
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P.R.  144;  Re  Slosson  (1893),  15  P.R.  156;  the  Ontario  Insurance 
Act,  R.S.O.  1914,  ch.  183,  sec.  177,  sub-sec.  1 ; Re  Rennie  Infants 
(1913),  30  O.L.R.  Q;Re  Mathers  (1899),  18  P.R.  13;  Huggins  v. 
Law  (1887),  14  A.R.  383. 

J.  R.  Meredith,  for  the  Official  Guardian,  argued  that  the 
application  was  clearly  one  for  past  maintenance.  He  referred 
to  Simpson  on  Infants,  2nd  ed.,  p.  254. 

June  15.  The  judgment  of  the  Court  was  delivered  by 
Leitch,  J.  : — This  is  an  appeal  from  the  order  of  Latchford,  J., 
made  in  this  matter  on  the  28th  February,  1914.  The  facts  suffi- 
ciently appear  in  the  learned  Judge’s  judgment.  The  fund  to 
which  the  four  infant  children  of  Hattie  E.  Lloyd,  of  Norton, 
Runnels  County,  Texas,  are  entitled,  amounts  to  about  $5,500, 
and  is  invested  in  mortgages  in  Ontario,  and  realises  about  five 
and  a half  per  cent,  per  annum.  William  Lloyd,  the  husband 
of  Hattie  E.  Lloyd,  and  father  of  the  infant  children,  died  in 
1904,  leaving  property  in  Texas  worth  not  more  than  $350.  Hat- 
tie E.  Lloyd,  since  her  husband’s  death,  has  supported  the  chil- 
dren by  her  own  labour  at  a cost  of  about  $10  a month  each,  up  to 
the  death  of  one  who  died  in  May,  1910,  and  at  a like  monthly 
amount  since  for  the  four  surviving  children. 

Mr.  J ustice  Latchford  was  asked  to  direct  as  a matter  of  right 
the  payment  over  to  a guardian,  domiciled  in  the  State  of  Texas, 
of  money  not  derived  from  the  foreign  state,  but  realised  and 
invested  and  held  by  a trust  company  in  Ontario  in  trust  for 
the  infants  entitled.  The  learned  Judge  declined  to  do  so ; hence 
this  appeal. 

There  was  no  question  raised  as  to  the  safety  of  the  fund  in 
the  hands  of  the  trust  company  in  Ontario,  and  that  it  would 
be  forthcoming  for  the  infants  when  they  attained  their  major- 
ity. Mr.  Meredith,  who  appeared  for  the  Official  Guardian,  re- 
presenting the  infants,  opposed  the  application.  It  appeared  to 
the  Court  that  the  application  was  not  so  much  for  the  benefit 
of  the  infants  as  for  that  of  tlie  motliei-.  Her  claim  for  past 
maintenance  exceeds  by  $900  the  whole  fund  in  the  hands  of  the 
trust  company.  The  learned  Judge  held  that  the  good  faith  of 
the  applicant  was  open  to  question  by  reason  of  the  exaggerated 
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amount  of  her  claim.  Her  sureties  in  the  State  of  Texas  made 
no  affidavits  of  justification.  I think  the  language  of  Kekewieh, 
J.,  in  In  re  CJiatard’s  Settlement,  [1899]  1 Ch.  712,  is  applicable: 
ought  to  consider  whether  when  the  fund  is  handed  over  to 
the  guardian  it  will  be  properly  applied  for  the  benefit  of  the 
infants,  and  whether  it  is  not  better  that  it  should  remain  here 
and  be  paid  to  them  when  they  attain  their  majorities.” 

The  welfare  and  interest  of  the  infants  is  the  paramount 
consideration  which  weighs  with  the  Court.  . 

In  Mitchell  v.  Richey  (1867),  13  Gr.  445,  the  Court  refused  to 
make  an  order  for  the  payment  of  the  infant ’s  money.  The  rule 
is,  that  money  belonging  to  an  infant  is  not  in  equity  ordered  to 
be  paid  to  the  guardian,  whether  appointed  by  the  Surrogate 
Court  or  otherwise,  but  is  secured  for  the  benefit  of  the  infant 
under  the  authority  of  the  Court. 

Mowat,  V.-C.,  in  Stileman  v.  Campbell  (1867),  13  Gr.  454, 
following  Mitchell  v.  Richey,  said  that  where  the  infants,  as  here, 
were  out  of  the  jurisdiction,  the  money  ought  to  be  secured  in 
Court. 

In  Flanders  v.  Evelyn  (1883),  4 O.R.  704,  the  plaintiff 
was  the  foreign  guardian  of  infants  residing  in  Minnesota,  and 
the  action  was  against  the  executors  under  a will  containing  a 
bequest  in  favour  of  the  infants.  The  learned  Judge  ordered  the 
money  to  be  paid  into  Court  and  not  to  the  foreign  guardian. 

In  Mitchell  v.  Richey  it  is  said  (13  Gr.  at  p.  453)  that  the 
rule  may  be  subject  to  modification  “where  the  fund  is  small, 
and  the  whole  or  nearly  the  whole  may  be  required  for  the  in- 
fants ’ education  and  maintenance  or  other  immediate  use.  ’ ’ 

In  Re  Mathers,  18  P.R.  13,  Meredith,  J.,  said  that  Huggins  v. 
Law,  14  A.R.  383,  “goes  a long  way  towards  supporting  the 
guardian ’s  claim ; but  there  are  these  differences : this  case  is  one 
of  an  express  trust  created  by  the  testatrix,  and  in  this  case  the 
infant  is  opposing  the  application ; and  that  case  was  one  where 
the  money  had  been  paid  over  to  the  guardian;  and  it  does  not 
seem  to  overrule  such  cases  as  Mitchell  v.  Richey  ...  in 
which  it  is  said  that  the  rule  is  not  to  direct  payment  over  to  the 
guardian,  but  into  Court:  see  Campbell  v.  Dunn  (1892),  22  O.R. 

*98,  at  p.  106.” 
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The  applicant  relied  upon  and  cited  Hanrahan  v.  Hanrahan, 
19  O.R.  396.  In  that  case  tutors  were  duly  appointed  in  the 
Province  of  Quebec  of  an  infant  domiciled  and  residing  in  Que- 
bec. Quebec  had  also  been,  in  his  lifetime  and  at  the  time  of  his 
death,  the  domicile  of  the  father.  The  Ontario  administrator 
had  collected  money  in  Ontario  belonging  to  the  infant.  There 
were  no  creditors.  The  law  of  Quebec  empowered  the  tutor  to 
receive  and  give  valid  receipts.  It  was  held  that  the  Court  would 
be  justified  in  transferring  the  fund  in  Court  belonging  to  the  in- 
fant, and  that  any  one  in  Quebec  having  moneys  belonging  to  the 
infant  might  safely  pay  over  such  money  to  the  tutor  and  re- 
ceive a valid  discharge  therefor. 

I do  not  think  that  Hanrahan  v.  Hanrahan  is  an  authority 
that  supports  the  applicant ’s  contention  that  the  money  in  Court 
should  be  handed  over  to  the  applicant. 

I do  not  think  a case  has  been  made  which  will  justify  this 
Court  in  handing  over  the  funds  that  are  now  safe,  and  per- 
mitting them  to  be  administered  beyond  the  jurisdiction  of  this 
Court,  without  security  or  any  guarantee  that  they  will  be  wisely 
and  well  expended.  It  is  open  to  Mrs.  Lloyd  to  make  an  applica- 
tion for  an  order  for  future  maintenance,  and  she  can  supple- 
ment her  case  by  such  further  and  other  evidence  as  she  may  be 
able  to  adduce. 

The  order  is  refused  and  the  appeal  dismissed.  The  costs  of 
the  trust  company  and  the  Official  Guardian  should  be  paid 
out  of  the  fund. 


[APPELLATE  DIVISION.] 

Watson  v.  Jackson. 

Water  and  Watercourses — Riparian  Owner — Erection  of  Dam — Interfer- 
ence 'loith  Flow  of  Stream — Diminution  by  Evaporation  and  Percolation 
— Prescription — Easement — Lost  Grant — Registry  Laws — Notice — In- 
junction Quia  Timet. 

The  judgment  of  Middleton,  J.,  30  O.L.R.  517,  was  affirmed,  with  a varia- 
tion saving  the  right  of  the  defendants  to  the  ordinary  and  reasonable 
use  of  the  stream  as  riparian  proprietors. 

Review  of  the  authorities;  discussion  of  the  defendants’  claim  to  a right, 
by  prescription,  by  virtue  of  a lost  grant,  or  as  riparian  proprietors,  to 
arrest  the  flow  of  the  waters  of  the  stream;  and  remarks  upon  the  effect 
of  evaporation  and  seepage. 
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Appeal  by  the  defendants  from  the  judgment  of  Middleton, 
J.,  30  O.L.R.  517. 

April  2,  3,  and  14.  The  appeal  was  heard  by  Clute,  Riddell, 
Sutherland,  and  Leitch,  JJ. 

H.  H.  Dewarty  K.C.,  for  the  appellants,  argued  that  on  the 
evidence  the  dam  had  been  in  existence  in  the  year  1837.  It  is 
admitted  that  it  was  there  in  1878'.  It  went  out  in  1887 — 
another  attempt  was  made  in  1897,  but  that  dam  went  out  too. 
It  is  submitted  that  there  is  a presumption  of  a lost  grant,  and 
that  there  has  been  no  sufficient  interruption  to  justify  the 
plaintiff’s  claim.  We  establish  a continuous  user  for  milling 
purposes  from  1837  to  1878.  The  paper  title  shews  a deed  to 
Thorne  and  Parsons  in  1829,  which  contains  a reference  to  the 
dam.  That  deed  begins  the  chain  of  title,  which  contains  through- 
out a continuous  reference  to  the  dam.  The  plaintiff  got  his 
deed  in  April,  1912,  from  Langstaff,  and  the  existence  of  the 
water  right  and  privilege  is  therein  referred  to.  We  are  suc- 
cessors of  Langstaff  and  entitled  to  his  rights.  In  1887,  and 
1897,  the  dam  held  the  water  until  the  freshet,  and  it  is  sub- 
mitted that  we  have  acquired  the  easement  contended  for,  and 
that  easement  was  used  in  April,  1897.  The  plaintiff  claims  the 
protection  of  sec.  70  of  the  Registry  Act,  10  Edw.  VII.  ch.  60; 
and  we  contend  that  the  same  section  is  our  protection,  as  the 
plaintiff  is  put  upon  notice.  It  is  a question  of  water-power, 
and  we  do  not  interfere  with  his  enjoyment  of  his  land.'  The 
Registry  Act  cannot  affect  water,  and  it  is  not  necessary  that 
the  easement  should  be  registered  acaingst  the  lower  property. 
[Clute,  J.,  doubted  if  that  section  of  the  Registry  Act  had 
any  bearing  on  the  question.]  I refer  to  Armour  on  Real  Pro- 
perty Law,  pp.  469-473.  [Riddell,  J.,  referred  to  Hunter  v. 
Richards  (1913),  28  O.L.R.  267,  in  which  the  doctrine  of  “lost 
grant”  seemed  to  have  received  its  quietus.]  Mr.  Armour 
thinks  that  the  doctrine  still  prevails.  I ask  you  to  presume  a 
lost  grant,  if  our  paper  title  is  not  sufficient.  I refci*  to  Gray  v. 
Bond  (1821),  2 Brod.  & Bing.  667;  Bealey  v.  Shaiv  (1805),  6 
East  208;  Cross  v.  Lewis  (1824),  6 B.  & C.  686;  Crossley  Sons 
Limited  v.  Lightowler  (1866),  L.R.  3 Eq.  279,  affirmed,  with 
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variations,  in  (1867),  L.R.  2 Ch.  478.  There  was  here  no  in- 
tention to  abandon  the  right — rather  there  was  an  intention  not 
to  abandon  it,  as  shewn  by  Langstaff ’s  evidence.  Reference  was 
also  made  to  Lord  Norhury  v.  Kitcliin  (1862),  3 F.  & F.  292 ; Orr 
Ewing  v.  Colqulioun  (1877),  2 App.  Cas.  839;  In  re  Burnham 
(1895),  22  A.R.  40,  especially  per  Maclennan,  J.A.,  at  p.  48, 
where  he  cites  Miner  v.  Gilmour  (1858),  12  Moo.  P.C.  131,  156; 
Emhrey  v.  Owen  (1851),  6 Ex.  353,  20  L.J.  Ex.  212,  216;  Baily 
(&  Co.  V.  Clark  Son  cO  Morland,  [1902]  1 Ch.  649,  especially  per 
Cozens-Hardy,  L.J.,  at  p.  673;  Kensit  v.  Great  Eastern  R.W. 
Co.  (1883),  23  Ch.  D.  566,  569;  Swindon  Waterworks  Co.  v. 
Wilts  and  Berks  Canal  Navigation  Co.  (1875),  L.R.  7 H.L.  697, 
especially  per  Cairns,  L.C.,  at  p.  704.  There  is  no  sufficient  evi- 
dence on  which  to  base  the  view  that  there  is  any  sensible  loss 
of  water  by  reason  of  seepage  or  percolation.  There  is  an  abso- 
lute clay  basin,  impermeable  to  water,  and  any  water  supposed 
to  be  lost  in  this  way  would  get  back  to  the  stream  before  it 
passed  Yonge  street.  Any  evidence  to  the  contrary  was  given 
by  experts  who  were  not  recalled  to  rebut  the  defendants’  evi- 
dence, and  was  based  mainly  on  text-books.  As  to  the  alleged  loss 
by  evaporation,  that  would  not  amount  to  much,  if  seepage  is  ex- 
cluded, and  no  unreasonable  diminution  of  the  flow  can  be 
shewn  under  this  head.  Even  if  the  defendants  should  be  con- 
sidered not  to  have  a right  to  use  the  whole  pond,  thej^  should  be 
held  to  have  at  all  events  a right  to  a pond  big  enough  to  allow 
the  retention  of  the  average  summer  flow,  5 cubic  feet  per  second. 

J.  W.  McCullough,  on  the  same  side,  argued  that  the  rights 
contended  for  by  the  defendants  had  been  enjoyed  for  a century 
prior  to  1878,  when  an  extraordinary  flood  occurred  which  swept 
away  the  dams  on  the  river  Don,  as  stated  in  County  of  York  v. 
Rolls  (1900),  27  A.R.  72.  The  easement  which  had  been  ac(|uii*ed 
in  1878,  as  admitted  by  the  plaintiff,  Avas  never  lost.  ]\Iere  non- 
user for  loss  than  20  years  would  not  lose  it.  Tliere  must  be 
abandonment,  Avhich  is  not  shoAvn : James  v.  Stevenson,  [1893] 
A.C.  162,  at  p.  167,  where  the  Crosslcy  case,  supra,  is  i*efei’red  to. 
We  rely  on  the  doctrine  of  'dost  grant,”  and  say  that  the  Court 
should  presume  a grant  from  the  ])arties  below  us  on  the 
stream,  entitling  us  to  this  easement,  whicli  was  in  use  as  far  back 
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as  1804.  I refer  to  Re  Cockhurn  (1896),  27  O.R.  450,  467.  The 
Registry  Act  has  no  application  here,  as  it  applies  only  to  equit- 
able rights,  and  our  right  is  a legal  one:  Israel  v.  LeitJi  (1890), 
20  O.R.  361 ; Goddard  on  Easements,  6th  ed.,  pp.  122,  123,  164. 
[Riddell,  J.,  referred  to  Cain  v.  Pearce  Co.  (1910-11),  1 O.W.N. 
1133,  2 O.W.N.  887.]  The  plaintiff’s  case  is  founded  on  theory 
and  text-books,  and  general  conclusions  derived  therefrom,  which 
are  of  no  validity  as  against  those  derived  from  the  examination 
of  this  particular  locality.  Reference  was  made  to  Nagle  v.  Miller 
(1904),  29  V.L.R.  765. 

I.  F.  HellmutJi,  K.C.,  and  N.  Sinclair,  for  the  plaintiff,  the 
respondent.  The  real  issue  is  whether  or  not  the  defendants 
have  the  right  sensibly  to  diminish  the  volume  of  the  stream  as  it 
passed  the  plaintiff’s  property.  The  plaintiff  would  have  no  right 
to  complain  so  long  as  a sufficiency  of  water  came  down  to  satisfy 
at  all  times  his  just  requirements:  Ellis  v.  Clemens  (1891),  21 
O.R.  227,  per  Street,  J.,  at  p.  231.  The  grievance  might  arise* 
subsequently.  It  might  be  the  case  that  streams  that  could  be 
used  for  milling  purposes,  in  the  “fifties”  and  “sixties,”  can- 
not be  so  used  now.  No  lost  grant  can  be  presumed  in  this  case. 
The  evidence  shews  that  in  1848  or  1849  the  Don  was  getting 
‘ ‘ smaller  all  the  time.  ’ ’ The  defendants  have  to  shew  a prescrip- 
tive right  to  injure  us,  and  they  do  not  shew  that  any  such  right 
existed  at  that  time.  Reference  was  made  to  Ball  v.  Bay  (1873), 
L.R.  8 Ch.  467 ; also  to  Kerr  on  Injunctions,  4th  ed.,  p.  13,  and 
cases  there  cited  as  to  the  right  of  a party  to  move  before 
actual  damage,  if  there  is  good  ground  for  fearing  damage.  The 
plaintiff  was  entitled  to  the  relief  he  asked  for,  even  if  the  de- 
fendants should  be  considered  to  be  entitled  to  “some  sort  of  a 
dam:”  Alex.  Pirie  & Sons  Limited  v.  Earl  of  Kintore,  [1906] 
A.C.  478,  482.  [Riddell,  J.,  referred  to  Dickson  v.  Carnegie 
(1882),  1 O.R.  110.]  Reference  was  also  made  to  Wood  v.  Waud 
(1849),  3 Ex.  748;  Sampson  v.  Hoddinott  (1857),  1 C.B.  N.S. 
590. 

Dewart,  in  reply,  referred  to  McCartney  v.  Londonderry  and 
Lough  Swilly  R.W.  Co.,  [1904]  A.C.  301 ; Earl  of  Dysart  v.  Ham- 
merton  and  Co.  (1914),  30  Times  L.R.  379,  381. 
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June  15.  Clute,  J.  : — This  is  an  action  between  lower  and 
upper  riparian  owners,  the  defendants,  the  upper  owners,  also 
claiming  prescriptive  rights  to  dam  the  water  and  create  a mill- 
pond for  power  and  other  purposes. 

In  February,  1911,  the  plaintiff  purchased  a part  of  lot  31  in 
the  township  of  Markham,  in  the  county  of  York,  fronting  on  the 
east  side  of  Yonge  street.  As  described  in  the  plaintiff’s  state- 
ment of  claim:  ‘^A  branch  of  the  Don  river,  which  is  a strong, 
live  stream,  crosses  Yonge  street  opposite  the  property  and  the 
residence  thereon  of  the  plaintiff,  and  runs  in  a winding  way 
through  the  front  of  the  property  and  to  the  front  of  and  to 
the  west  and  south  of  the  residence  and  grounds  surrounding 
the  same  and  through  the  flats  to  the  east  thereof  owned  by  the 
plaintiff.  ’ ’ 

It  is  further  alleged  that  the  front  35  acres  of  the  property 
are  used  by  the  plaintiff  with  the  residence,  a general  feature  of 
which  is  the  flowing  stream  of  water,  ‘^without  which  the  pro- 
perty would  not  have  been  purchased  by  the  plaintiff ; ’ ’ that  the 
banks  of  the  Don  are  well  marked,  with  an  average  height  of  4 
or  5 feet,  with  an  average  width  of  12  feet,  ^ ^ and  there  has  always 
been  a strong,  live,  continuous  flow  of  water  at  all  times,  even 
during  the  summer.” 

Prior  to  the  10th  October,  1910,  one  L.  G.  Langstaff  was  the 
owner  of  part  of  lots  31,  32,  and  33  in  the  1st  concession  of 
Vaughan,  on  the  west  side  of  Yonge  street,  opposite  the  plain- 
tiff’s premises,  and  on  that  date  he  gave  an  option  to  one  David 
James  “to  sell  and  dispose  of  my  water  power  site  in  and  upon” 
said  lots  31,  32,  and  33,  for  $2,000;  “I  am  to  have  the  option  of 
taking  all  or  part  in  fully  paid-up  shares  in  a limited  company 
to  be  formed  to  work  the  said  site,  to  supply  water,  etc.,  to  the 
village  of  Thornhill  and  surrounding  country.”  On  the  30th 
December,  1910,  James  assigned  this  option  to  the  defendant 
W.  H.  Jackson. 

Differences  having  arisen  between  the  parties  under  this 
option,  W.  H.  Jackson  brought  an  action  against  L.  G.  Lang- 
staff, in  which  a consent  judgment  was  obtained  on  the  16th  De- 
cember, 1911,  directing  that  “upon  the  plaintiff  undertaking 
to  construct  the  dam”  thereinafter  mentioned,  “and  paying 
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$2,000  before  the  1st  of  April  next,”  the  defendant  forthwith 
to  convey  the  33  acres  forming  the  mill-site,  the  conveyance  to 
contain  a covenant  by  the  said  Jackson  huild  a dam  on  the 
site  of  the  old  dam  of  the  same  height  within  21  months  from 
that  date/^  with  a covenant  permitting  the  defendant  to  enter 
and  examine  the  condition  of  the  dam  at  all  times  and  further 
provisions  for  the  repair  of  the  dam,  the  covenants  to  run  with 
the  land.  The  plaintiff  to  grant  to  the  defendant,  etc.,  his 
heirs  and  assigns,  ‘‘and  other  people  living  or  residing  on”  Lang- 
staff ’s  ^^land,  the  right  to  boat  on  the  pond  created  by  the  dam  and 
to  build  and  maintain  a landing  stage  for  the  boats,  etc.,”  with 
a right  to  the  defendant,  his  heirs  and  assigns,  to  draw  Water 
from  the  said  pond  for  the  supply  of  the  defendant’s  sanitarium 
on  the  adjoining  land  to  the  north,  with  other  provisions. 

In  pursuance  of  this  judgment,  the  conveyance  was  made  in 
April,  1912,  by  L.  G.  Langstaff  to  the  defendant  W.  H.  Jackson, 
conveying  by  metes  and  bounds  the  mill-site  in  question.  The 
conveyance  embodies  the  terms  of  the  decree  made  in  Jackson  v. 
Langstaff  on  the  6th  December,  1911,  to  build  the  dam  within  21 
months  from  the  6th  December,  1911,  as  provided  in  the  decree. 

The  defendants  proceeded  to  construct  the  dam  pursuant  to 
the  covenants  contained  in  the  said  deed,  and  the  present  action 
is  brought  to  obtain  a declaration  that  the  plaintiff  is  entitled 
^‘to  have  and  enjoy  the  continuous  free  and  full  and  natural 
flow  of  the  waters  of  the  river  or  stream  upon,  in,  and  through 
his  lands,  the  same  as  it  enters  and  runs  upon  and  through  the 
lands  of  the  defendants,  without  interference  or  obstruction  by 
them,”  and  for  an  injunction  to  restrain  the  defendants  from 
interfering  with  such  rights,  and  to  restrain  them  ‘ ‘ from  holding 
back  on  their  lands,  for  any  purpose  whatever,  any  of  the  waters 
of  the  river  Don  as  it  enters  upon  and  flows  through  the  lands  of 
the  defendants,  and  from  maintaining  upon  their  land  any  ob- 
structions to  the  continuous  full  and  free  and  natural  flow  of 
the  said  waters,  ’ ’ and  for  a mandatory  order  to  remove  any  and 
all  dams,  obstructions,  or  impediments  placed  upon  their  lands 
“whereby  or  by  means  of  which  the  full,  free,  and  natural  and 
continuous  flow  of  the  waters  of  the  river  . . . is  at  any  time 
or  times  interfered  with,  impeded,  or  lessened.” 
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The  defendants  allege  that  ^‘the  ^old  dam’  referred  to  in  the 
said  judgment  and  in  the  said  conveyance  was  constructed  by 
the  predecessors  in  title  of  the  defendants,  more  than  40  years 
prior  to  the  year  A.D.  1878,  upon  the  site  where  the  present  dam 
is  situate.  ’ ’ In  that  year  it  was  ‘ ‘ broken  away  for  a distance  of 
about  50  feet  where  the  branch  of  the  river  Don  in  question 
flowed  through,  the  total  length  of  the  dam  being  about  400  feet, 
and  the  balance  of  the  dam  remaining  intact,  and  the  work  which 
is  now  complained  of  is  the  repairing  of  the  said  breach  of  about 
50  feet.  The  other  portions  of  the  said  dam  remaining  there  now 
are  the  same  as  they  were  when  the  said  dam  was  first  built 
more  than  40  years  prior  to  the  year  A.D.  1878.  The  defendants 
further  say  that  their  predecessors  in  title,  at  a time  prior  to  the 
year  1838,  built  the  said  dam  for  the  purpose  of  collecting  suffi- 
cient water  in  a pond  to  enable  them  to  operate  a grist  mill,  a 
saw  mill,  a tannery,  or  some  or  one  of  them;  that  their  prede- 
cessors in  title  maintained  the  said  dam  and  pond  and  used  it,  as 
of  right,  for  the  said  purposes,  or  some  of  the  said  purposes,  for  a 
period  of  upwards  of  40  years  prior  to  the  year  A.D.  1878,  and 
thence  (with  certain  exceptions.)  until  the  present  time.” 

The  defendants  further  claim  that  the  act  complained  of  by 
the  plaintiff  is  a repair  of  the  portion  of  the  old  dam  carried 
away,  placed  upon  the  old  site.  They  deny  seriatim  the  alleged 
wrongful  acts,  and  claim  the  right  to  do  what  they  have  done: 
(1)  by  prescriptive  right;  (2)  by  lost  grant,  in  case  such  pres- 
criptive right  cannot  be  supported;  (3)  as  riparian  proprietors. 

The  judgment  declares:  (1)  that  the  plaintiff  is  entitled  ‘‘to 
the  continuous,  full,  free,  and  natural  flow  of  the  waters  of  the 
river  or  stream  known  as  the  Don  upon,  in,  and  through  his 
lands,  without  sensible  diminution  or  alteration  thereof  by  the 
defendants.  ’ ’ The  defendants  are  restrained  from  doing  or  com- 
mitting any  act  whereby  “the  actual,  continuous,  free,  full, 
and  natural  flow  from  time  to  time  of  the  waters  of  the  stream 
known  as  the  Don  through  the  plaintiff’s  lands  shall  be  sensibly 
diminished  or  altered.” 

The  principal  fac];s  in  the  case  are  not  in  dispute.  I think  it 
clearly  established  that  the  defendants’  predecessors  in  title  had 
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constructed  a dam  on  the  site  of  what  is  called  the  old  dam,  and 
by  such  dam  had  formed  a mill-pond,  the  water  from  which  was 
used  for  the  purposes  of  a flour  mill,  saw  mill,  and  tannery,  and 
that  such  user  continued  for  over  40  years  prior  to  1878,  and  pro- 
bably longer.  In  that  year  a part  of  the  dam  was  carried  away. 
It  was  reconstructed  about  1887 ; but,  before  it  had  been  used 
to  any  considerable  extent,  it  was  again  carried  away,  and  was  a 
third  time  constructed  in  1897,  when,  before  much  use  of  it  was 
made,  it  was  again  carried  away,  and  no  attempt  appears  to  have 
been  made  to  reconstruct  it  until  the  acts  complained  of. 

It  is  convenient  to  notice  here  that  in  the  line  of  title  through 
which  the  defendants  claim  there  is  a deed  dated  the  31st  Janu- 
ary, 1829,  and  registered  on  the  10th  March,  1829,  which  con- 
veyed a certain  portion  of  lot  number  31  in  the  first  concession  of 
Markham,  on  the  east  side  of  Yonge  street,  and  also  parts  of 
lots  31  and  32  on  the  west  side  of  Yonge  street.  The  description 
of  the  mill-site  is  as  follows:  ‘‘Commencing  where  a post  is 
planted  a little  westerly  from  the  saw  mill  in  the  limit  between 
lots  numbers  31  and  32,  then  along  the  limit  south  74  degrees 
west  more  or  less  to  the  allowance  for  road  in  the  rear  of  the 
said  concession,  then  north  9 degrees  west  20  chains,  then  north 
74  degrees  east  to  the  edge  of  the'  pond  made  by  the  dam  on  Lyons 
creek  so-called,  then  along  the  edge  of  the  pond  where  the  water 
is  raised  to  the  highest  that  is  necessary  for  any  water  privileges 
or  hydraulic  purposes,  to  where  a post  is  planted  near  the  edge 
of  the  water  westerly  of  the  saw  mill,  then  on  a straight  course  or 
line  to  the  place  of  beginning  to  a post  on  lots  numbers  31  and 
32;”  and  reciting  that  it  was  the  true  intent  and  meaning  of 
the  parties  to  the  said  deed  that  the  said  Benjamin  Thorne  and 
William  Parsons  (the  defendants’  predecessors  in  title),  their 
heirs  and  assigns,  should  possess  and  enjoy  the  mill-site  together 
with  the  mill-pond  formed  by  the  dam  as  then  constructed  or  as 
it  might  thereafter  be  constructed  in  as  fully  ample,  and  beneficial 
a manner  as  he,  the  said  William  Purdy  (the  grantor),  his  heirs 
or  assigns,  might,  could,  or  of  right  ought  to  enjoy  the  same  for 
any  hydraulic  or  other  purposes  whatsoever  on  the  therein  above- 
described  premises. 

The  (juestion  arising  out  of  this  conveyance  is,  whether  upon 
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its  face  it  purports  to  convey  more  than  the  rights  which  per- 
tain to  a riparian  proprietor,  and,  if  it  does  so,  whether  the  user 
of  the  waters  under  colour  of  such  deed  would,  as  against  a 
riparian  proprietor  lower  down  on  the  stream,  create  a substan- 
tive right  as  by  way  of  grant.  It  might  do  so  as  against  a lower 
riparian  proprietor  if  at  the  time  of  the  grant  he  was  the  common 
owner  of  what  is  now  both  the  upper  and  lower  tenement.  But, 
as  this  point  was  not  taken  by  the  defendants’  counsel,  I assume 
that  the  grantor  was  not  the  plaintiff ’s  predecessor  in  tkle.  If  I 
am  wrong  in  this  (the  evidence  not  being  clear) , this  point  should 
be  spoken  to. 

The  further  question  is,  would  the  mere  user  under  colour  of 
the  grant,  where  no  right  existed  in  the  grantor  to  convey  the 
mill-site,  except  as  riparian  owner,  ripen  into  a right  by  40 
years’  user,  or,  as  in  this  case,  nearly  50  years,  down  to  1887, 
which  the  defendants,  claiming  through  such  title,  could  avail 
themselves  of?  No  authority  was  referred  to  by  counsel,  nor 
have  I been  able  to  find  any  covering  the  point.  I am  inclined  to 
think  that  the  deed  conveys  no  more  than  the  rights  which  the 
grantor  had  as  riparian  proprietor.  If  it  conveys  more,  it  might 
affect  the  question  of  lost  grant — as  to  date  and  as  to  what  was 
impliedly  granted  thereby. 

The  evidence  shews  that  there  are  now  four  ponds  used  for 
power,  and  two  ponds  not  so  used,  on  this  stream  above  the  dam 
in  question,  and  a pond  below  the  plaintiff’s  property  used  for 
running  a mill,  and  at  one  time  there  was  a mill-pond  and  mill 
on  the  defendants’  property. 

The  defendants  cannot  avail  themselves  of  the  statute 
(Limitations  Act)  R.S.O.  1914,  ch.  75,  secs.  35  and  36, 
as  the  foundation  for  a prescriptive  right ; for  the  period 
therein  mentioned  refers  to  the  period  next  before  some 
action  wherein  the  claim  or  matter  to  which  such  period 
relates  was  or  is  brought  into  question.  It  is  plain  here 
that  the  water  was  not  in  fact  penned  back  since  1878  except 
for  a few  days  on  the  occasions  of  the  rebuilding  of  the  dam  in 
1887  and  1897,  so  that  the  defendants  are  not  able  to  say  that 
their  user  was  brought  down  within  the  period  required  by  the 
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statute  before  action  brought : Colls  v.  Ilo^ne  and  Colonial  Stores 
Limited,  [1904]  A.C.  179;  Knock  v.  Knock  (1897),  27  S.C.R. 
664;  Hyman  v.  Van  den  Bergli,  [1908]  1 Ch.  167,  173. 

The  construction  of  this  statute  and  the  cases  bearing  upon  it 
are  referred  to  in  Halsbuiy’s  Laws  of  England,  vol.  11,  p.  272, 
para.  542.  Although  the  Act  apparently  renders  the  right  inde- 
feasible after  20  years’  user,  the  combined  operation  of  these  two 
provisions  renders  it  necessary  for  a person  seeking  to  establish 
a presci§ptive  claim  under  the  statute  to  prove  uninterrupted 
enjoyment  for  a period  of  20  years  immediately  previous  to  and 
terminating  in  some  action  or  suit  in  which  the  right  is  called  into 
question:  Parker  v.  Mitchell  (1840),  11  A.  & E.  788,  and  other 
cases  referred  to. 

The  period  is  not  necessarily  the  period  before  the  pending 
action ; it  may  be  the  period  before  any  action  in  which  the  right 
was  brought  into  question:  Cooper  v.  Hubhuck  (1862),  12  C.B. 
N.S.  456. 

No  actual  user  would  seem  to  be  sufficient  to  satisfy  the  statute, 
unless  during  the  whole  statutory  period  the  user  is  enough  to 
carry  to  the  mind  of  a reasonable  person  in  possession  of  the 
servient  tenement  the  fact  that  a continuous  right  to  enjoyment 
is  being  asserted  and  ought  to  be  resisted:  Hollins  v.  Verney 
(1884),  13  Q.B.D.  304,  315  (C.A.)  ; Halsbury,  loc.  cit.,  para.  541. 

Where  the  doctrine  of  lost  grant  applies,  non-user  not  amount- 
ing to  abandonment  does  not  destroy  it:  Re  Cockhurn,  27  O.R. 
450,  at  p.  467.  See  Gale’s  Law  of  Easements,  8th  ed.,  pp.  556, 
557.  Lord  Coke  appears  to  have  been  of  opinion  that,  when  a 
title  by  prescription  was  once  acquired,  it  could  only  be  lost  by 
non-user  during  a period  equal  to  that  required  for  its  acquisi- 
tion : Coke’s  Littleton,  114  b ; and  Mr.  Justice  Littlcdale  in  Moore 
V.  Rawson  (1824),  3 B.  & C.  332.  Speaking  generally,  there 
must  be  an  intention  to  relinquish  the  right. 

In  Hall  V.  Swift  (1838),  6 Scott  167,  where  it  appeared  that, 
about  40  years  since,  a stream  of  water  from  natural  causes  ceased 
to  flow  in  its  original  channel  and  did  not  return  to  it  until  19 
years  before  the  action  was  brought,  the  Court  held  that  the 
right  to  the  flow  of  the  water  was  not  lost.  Tindal,  C.J.,  said  that 
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the  interruption  might  have  been  occasioned  by  an  extra  dry  sea- 
son or  from  some  other  cause  over  which  the  plaintiff  had  no 
control. 

The  law  upon  this  point  is  summed  up  by  the  learned  writer 
at  p.  562  of  Gale’s  Law  of  Easements:  ‘‘Where,  however,  there 
has  not  been  a mere  cessation  to  enjoy,  but  it  has  been  accom- 
panied by  indications  of  an  intention  to  abandon  the  right,  as 
by  a disclaimer,  there  is  authority  for  saying  that  a shorter 
period  will  be  sufficient  to  extinguish  the  right.  Such  direct 
evidence  of  intention  appears  to  have  been  treated  in  the  same 
manner  as  the  similar  indications  afforded  by  a change  in  the 
status  of  the  dominant  tenement.  ’ ’ 

In  Lovell  v.  Smith  (1857),  3 C.B.N.S.  120,  127,  Mr.  Justice 
Willes  said : “I  do  not  think  that  this  Court  means  to  lay  it  down 
that  there  can  be  no  abandonment  of  a prescriptive  easement  like 
this  without  a deed,  or  evidence  from  which  the  jury  can  pre- 
sume a release  of  it.”  And  in  The  Queen  v.  Chorley  (1848),  12 
Q.B.  515,  518,  the  Court  said  that  the  “cesser  of  use,  coupled 
with  any  act  clearly  indicative  of  an  intention  to  abandon  the 
right,  would  have  the  same  effect”  as  a release  “without  any 
reference  to  time.”  See  Goddard  on  Easements,  7th  ed.,  pp. 
562,  563. 

In  the  present  case  I do  not  think  from  the  evidence  that 
there  was  any  intention  to  abandon  the  rights  (if  any)  which  the 
defendants’  predecessor  in  title  could  claim,  from  the  mere  non- 
user on  account  of  the  dams  being  carried  away  by  flood.  On 
the  contrary,  the  rebuilding  of  the  dams  from  time  to  time  evi- 
dences a contrary  intention. 

As  to  the  defendants’  claim  by  lost  grant.  The  evidence 
of  user  sufficient  to  raise  the  presumption  of  a lost  modern 
grant  depends  upon  the  circumstances  of  each  particular  case: 
Halsbury,  vol.  11,  para.  531;  Tilbury  v.  Silva  (1890),  45  Ch.  D. 
98.  The  general  doctrine  is  stated  in  Goddard’s  Law  of  Ease- 
ments, 7th  ed.,  p.  167,  that  “if  a right  which  is  capable  of  having 
had  a legal  origin  is  proved  to  have  existed  and  been  exercised 
for  a number  of  years,  the  law  ought  to  presume  that  it  had  such 
an  origin.  The  only  legal  origin  for  an  incorporeal  right  is  a 
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grant;  therefore  if  a grant  cannot  be  produced  it  must  be  pre- 
sumed that  there  was  a grant  once,  which,  in  years  gone  by,  has 
been  lost.  ’ ’ 

The  doctrine  of  lost  grant  was  not  superseded  by  the  Pre- 
scription Act,  although  it  received  ‘ ‘ a severe  shock  ’ ’ in  Angus  v. 
Dalton  (1877-8),  3 Q.B.D.  85,  4 Q.B.D.  162;  Dalton  v.  Angus 
(1881),  6 App.  Gas.  740. 

It  was  said  in  Blewett  v.  Tregonning  (1835),  3 A.  & E.  554. 
per  Patteson,  J.,  at  p.  585,  that  to  sustain  such  a claim  it  should 
be  proved  that  the  user  commenced  about  the  time  that  the  grant 
is  presumed  to  have  been  made,  for  where  no  proof  of  this  is 
given  the  evidence  goes  to  prove  a prescriptive  right  and  not  a 
grant ; but  this  seems  questionable : Goddard,  p.  173 ; Bass  v.  Gre- 
gory (1890),  25  Q.B.D.  481. 

In  Hunter  v.  Richards  (1912),  26  O.L.R.  458,  affirmed  28 
O.L.R.  267,  it  was  held  that,  under  the  circumstances  of  that 
case,  there  could  be  no  presumption  of  an  implied  grant,  and 
a number  of  cases  are  reviewed  in  26  O.L.R.  at  p.  470  et  seq. 
The  circumstances  sufficient  to  prevent  the  operation  of  the  doc- 
trine in  that  case  were:  (1)  that  payments  were  made  for  the 
right  to  do  the  very  thing  complained  of  during  the  period  that 
was  covered  by  the  lost  grant;  (2)  that  a grant  could  not  be 
presumed,  for  the  reason  that  an  actual  grant  would  have  been 
void  in  that  case,  being  in  contravention  of  an  Act  of  Parliament : 
Halsbury’s  Laws  of  England,  vol.  11,  para.  533,  and  Goodman 
V.  Saltash  Corporation  (1882),  7 App.  Gas.  633,  648. 

The  Gourts,  following  their  usual  rule  in  favour  of  the  pre- 
sumption that  an  alleged  right  had  a legal  origin,  when  long  en- 
joyment can  be  shewn,  have  readily  adopted  this  convenient  fic- 
tion. At  first  juries  were  told  that  from  user  during  living 
memory  or  even  during  20  years  they  could  presume  a lost  grant, 
and  subsequently  that  they  not  only  might  but  were  bound  to 
presume  the  existence  of  a lost  grant:  Bryant  v.  Foot  (1867), 
L.R.  2 Q.B.  161,  181;  Mounsey  v.  Ismay  (1865),  3 II.  & G.  486, 
496.  The  doctrine  only  applies  where  the  enjoyment  cannot  be 
otherwise  reasonably  accounted  for:  per  Lord  Lindley  in  Gard- 
ner V.  IlodgsoiCs  Kingston  Brewery  Co.y  [1903]  A.G.  229,  240. 
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The  user  must,  as  in  the  case  of  prescription  at  common  law, 
be  as  of  right:  Solomon  v.  Vintners^  Co.  (1859),  4 H.  & N.  585, 
602 ; this,  with  other  cases,  is  referred  to  in  Halsbury ’s  Laws  of 
England,  vol.  11,  para.  531. 

It  was  said  by  Farwell,  J.,  in  Attorney-General  v.  Simpson, 
[1901]  2 Ch.  671,  at  p.  698,  that  ‘dt  cannot  be  the  duty  of  a 
Judge  to  presume  a grant  of  the  non-existence  of  which  he  is 
convinced.”  The  decisions  of  Farwell,  J.,  and  the  Court  of  Ap- 
peal were  reversed  {Simpson  v.  Attorney-General,  [1904]  A.C. 
476),  without  special  reference  to  that  part  of  Mr.  Justice  Far- 
welFs  decision  above  quoted,  but  it  is  contrary  to  Lord  Black- 
burn ’s  judgment  in  Dalton  v.  Angus,  quoted  below. 

‘Mt  was  practically  settled  by  Dalton  v.  Angus,  6 App.  Cas. 
740,  that  where  20  years’  open  and  uninterrupted  user  is  proved, 
a jury  may  and  ought  to  presume  the  existence  of  a lost  grant, 
if,  as  said  by  Mr.  Justice  Field,  at  p.  762,  there  be  no  evidence  in 
denial,  explanation,  or  modification  of  the  actual  enjoyment, 
and  that  this  presumption  cannot  be  displaced  by  merely  shewing 
that  no  grant  was  in  fact  made,  though  it  is  rebutted  if  there  be 
an  incapacity  to  grant  the  easement,  extending  over  the  whole 
period  in  the  course  of  which  the  right  (if  granted  at  all)  must 
have  been  granted:”  Gale  on  Easements,  6th  ed.,  p.  174.  An 
early  instance  of  the  application  of  this  doctrine  is  to  be  found 
in  the  case  of  Camphell  v.  Wilson,  3 East  294  (1803). 

‘‘The  earliest  reported  decision  is  that  of  Lewis  v.  Price  in 
1761,  referred  to  in  Serjeant  Williams’s  note  to  Yard  v.  Ford 
(1671),  2 Wms.  Saund.  500,  504:”  per  Lord  Blackburn  in  Dalton 
V.  Angus,  supra,  at  p.  812.  Lord  Blackburn  continues:  “I  quite 
agree  with  what  is  said  by  the  late  Chief  Justice  Cockburn,  that 
where  the  evidence  proved  an  adverse  enjoyment  as  of  right  for 
twenty  years,  or  a little  more,  and  nothing  else,  ‘no  one  had 
the  faintest  belief  that  any  grant  had  ever  existed,  and  the 
presumption  was  known  to  be  a mere  fiction.’  He  thinks  that 
thus  to  shorten  the  period  of  prescription  without  the  authority 
of  the  Legislature  was  a great  judicial  usurpation.  Perhaps  it 
was.  The  same  thing  may  be  said  of  all  legal  fictions,  and  was 
often  said  (with,  I think,  more  reason)  of  recoveries.  But  I take 
it  that  when  a long  series  of  cases  have  settled  the  law,  it  would 
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produce  intolerable  confusion  if  it  were  to  be  reversed  because 
the  mode  in  which  it  was  introduced  was  not  approved  of : even 
where  it  was  originally  a blunder,  and  inconvenient,  communis 
error  facit  jus.  But  to  refuse  to  administer  a long-established 
law  because  it  was  based  on  a fiction  of  law,  admitted  to  be  for  a 
purpose  and  producing  a result  very  beneficial,  is,  as  it  seems  to 
me,  at  least  as  great  a usurpation  of  what  is  properly  the  func- 
tion of  the  Legislature  as  it  was  at  first  to  introduce  that  fiction.  ’ ^ 
An  easement  being  the  right  enjoyed  over  and  above  the 
natural  right,  the  burden  involves  a diminution  or  retraction 
from  the  natural  right.  It  exists  for  the  benefit  of  the  dominant 
tenement  only : per  Cockburn,  C. J.,  in  Mason  v.  Shrewsbury  and 
Hereford  R.W.  Co.  (1871),  L.R.  6 Q.B.  578;  and  Simpson  v. 
Godmanchester  Corporation,  [1897]  A.C.  696,  per  Lord  Watson, 
at  p.  703,  who  says:  ‘‘It  is  no  doubt  one  of  the  essential  char- 
acteristics of  a legal  easement  that  its  exercise  shall  be  for  the 
use  and  benefit  of  the  dominant  estate.  ’ ’ 

Before  the  doctrine  of  lost  grant  can  be  applied,  it  must  be 
afbrmatively  established  by  the  party  claiming  it  that  a burden 
was  imposed  on  the  servient  tenement  of  the  right  claimed.  For 
all  that  appears  in  the  present  case,  and  having  regard  to  the 
greater  supply  of  water  in  the  early  settlement  of  the  township, 
there  may  have  been  sufficient  water  for  the  use  of  the  mills  on 
the  defendants’  property  during  the  40  years  prior  to  1878,  using 
it  strictly  within  the  rights  of  a riparian  proprietor  and  impos- 
ing no  extra  burden  on  the  riparian  proprietor  below,  and  so 
raising  no  presumption  of  user  under  a lost  grant. 

The  result  is  that  all  claim  to  prescriptive  right,  whether 
under  the  statute  or  by  lost  grant,  must  be  excluded  in  this  case. 
It  i^  unnecessary  to  consider  whether  the  Registry  Act  applies 
to  a lost  grant.  See  llaigli  v.  West,  [1893]  2 Q.B.  19  (C.A.),  as 
to  enrolment. 

It  remains  to  consider  the  natural  right  Avhich  the  defendants 
have  as  riparian  proprietors  to  use  the  stream  in  question,  as 
distinguished  from  that  of  an  easement. 

In  McCartney  v.  Londonderry  and  Lough  Sivilly  R.W.  Co., 
[1904]  A.C.  301,  304,  the  Earl  of  Ilalsbury,  L.C.,  referring  to 
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Swindon  Waterworks  Co.  v.  Wilts  and  Berks  Canal  Navigation 
Co.,  L.E.  7 H.L.  697,  704,  said:  '‘In  that  case  Lord  Cairns,  with 
the  complete  assent  of  Lord  Hatherley  and  Lord  Seiborne,  gave 
an  elaborate  exposition  of  riparian  rights,  which,  though  not  a 
new  decision,  was  nevertheless  supposed  to  have  settled  and 
almost  codified  the  law  upon  the  subject.” 

The  passage  from  the  judgment  of  Lord  Cairns  referred  to 
reads : ' ' Undoubtedly  the  lower  riparian  owner  is  entitled  to  the 
accustomed  flow  of  the  water  for  the  ordinary  purposes  for  which 
he  can  use  the  water,  that  is  quite  consistent  with  the  right  of 
the  upper  owner  also  to  use  the  water  for  all  ordinary  purposes, 
namely,  as  has  been  said  ad  lavandum  et  ad  potandum,  whatever 
portion  of  the  water  may  be  thereby  exhausted  and  may  cease  to 
come  down  by  reason  of  that  use.  But  farther,  there  are  uses 
no  doubt  to  which  the  water  may  be  put  by  the  upper  owner, 
namely,  uses  connected  with  the  tenement  of  that  upper  owner. 
Under  certain  circumstances,  and  provided  no  material  injury 
is  done,  the  water  may  be  used  and  may  be  diverted  for  a time 
by  the  upper  owner  for  the  purpose  of  irrigation.  That  may  well 
be  done;  the  exhaustion  of  the  water  which  may  thereby  take 
place  may  be  so  inconsiderable  as  not  to  form  a subject  of  com- 
plaint by  the  lower  owner,  and  the  water  may  be  restored  after 
the  object  of  irrigation  is  answered,  in  a volume  substantially 
equal  to  that  in  which  it  passed  before.  Again,  it  may  well  be  that 
there  may  be  a use  of  the  water  by  the  upper  owner  for,  1 will 
say,  manufacturing  purposes,  so  reasonable  that  no  just  com- 
plaint can  be  made  upon  the  subject  by  the  lower  owner.  Whe- 
ther such  a use  in  any  particular  case  could  be  made  for  manu- 
facturing purposes  connected  with  the  upper  tenement  would,  I 
apprehend,  depend  upon  whether  the  use  was  a reasonable  use. 
Whether  it  was  a reasonable  use  would  depend,  at  all  events  in 
some  degree,  on  the  magnitude  of  the  stream  from  which  the  de- 
duction was  made  for  this  purpose  over  and  above  the  ordinary 
use  of  the  water.  ’ ’ 

In  the  McCartney  case  it  was  held  that  a railway  company 
wei’e  not  entitled  to  insert  a pipe  into  a stream  at  the  crossing, 
which  was  the  only  place  where  the  land  adjoined  the  stream,  and 
to  carry  the  water  along  the  line  to  a distant  tank  and  thei’e  con- 
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sume  it  in  working  their  locomotive  engines  on  the  whole  line  of 
their  railway.  Lord  Macnaghten  ([1904]  A.C.  at  p.  307)  says; 
‘‘The  purposes  for  which  the  water  is  taken  must  be  connected 
with  his  tenement,  and  he  is  bound  to  restore  the  water  which  he 
takes  and  uses  for  those  purposes  substantially  undiminished  in 
volume  and  unaltered  in  character.’’ 

Referring  to  these  two  eases,  the  law  is  summed  up  in  Hals- 
bury,  vol.  11,  para.  608,  as  follows:  “A  riparian  owner  may  use 
the  water  for  ordinary  or  primary  purposes  for  his  domestic 
wants  and  the  general  and  usual  requirements  of  his  tenement, 
and  he  may  also,  subject  to  compliance  with  certain  condition's, 
use  it  for  other  purposes — sometimes  called  extraordinary  or 
secondary  purposes — provided  they  are  connected  with  or  inci- 
dent to  his  land.  The  dividing  line  between  primary  and  second- 
ary purposes  has  never  been  accurately  fixed,  and  is  probably  in- 
capable of  accurate  demarcation.” 

In  Roberts  v.  Gwyrfai  District  Councily  [1899]  1 Ch.  583, 
affirmed  in  [1899]  2 Ch.  608,  it  was  held  that  where  a riparian 
owner  has  a common  law  right  to  the  uninterrupted  fiow  of  a 
stream  past  his  tenement,  the  local  authorities  -have  no  right,  for 
the  purpose  of  supplying  water  to  their  district,  to  alter  the  fiow 
of  water  in  a stream  without  the  consent  of  the  riparian  pro- 
prietor lower  down  the  stream,  and  by  doing  so  they  were  “in- 
juriously affecting”  the  natural  right  of  such  riparian  proprie- 
tor, and  they  were  restrained  from  so  doing  without  any  proof  of 
sensible  damage  caused  to  him. 

The  application  of  the  law  as  above  indicated  clearly  pre- 
cludes the  defendants  from  supplying  water  to  be  used  other- 
where than  on  the  defendants’  property,  whether  it  be  for  supply- 
ing Thornhill,  the  sanitarium  on  Langstaff’s  property,  or  other- 
wise consuming  the  water  off  the  premises  of  the  defendants. 

The  head-note  in  the  McCartney  case  sums  up  what  appears 
to  be  the  law  upon  this  question : ‘ ‘ The  owner  of  a tenement  ad- 
joining a natural  stream  has  no  right  to  divert  the  water  to  a 
place  outside  the  tenement,  and  there  consume  it  for  purposes 
unconnected  with  the  tenement.”  To  attempt  to  do  so  would 
])e,  not  only  an  unreasonable  use  of  the  water,  but  would  be  a 
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use  altogether  outside  and  beyond  the  right  of  the  riparian  pro- 
prietor to  use  the  water. 

Having  regard  to  the  original  option  and  to  the  claim  of  the 
plaintiff  under  his  deed,  I think  the  plaintiff,  respondent,  is 
entitled  to  a declaration  that  the  defendants  are  not  entitled  to 
use  the  water  of  the  stream  for  the  purpose  of  supplying  either 
Thornhill  and  the  surrounding  country  or  the  Langstaff  sani- 
tarium with  water,  and  to  an  injunction  restraining  the  defend- 
ants from  so  doing. 

With  this  restriction,  there  remains  to  be  considered  what  is  a 
reasonable  use  of  the  water  by  the  defendants,  having  regard 
to  their  rights.  In  Dickson  v.  Carnegie y 1 O.R.  110,  it  was  held 
that  a riparian  proprietor  has  not  the  absolute  right  to  the 
natural  and  unobstructed  flow  of  the  water,  but  that  the  right  is 
a qualifled  one,  and  subject  to  the  lawful  and  reasonable  use  of 
the  waters  by  a mill-owner  above  him  on  the  same  stream,  and 
this  although  the  user  above  him  may  be  at  times  for  an  extra- 
ordinary purpose ; and  it  was  there  held  that  where  a mill-owner 
higher  up  the  stream  had  held  back  the  waters  by  a dam  for  the 
purpose  of  driving  a mill,  and  where  such  user  was  found  to  be 
reasonable,  the  owner  lower  down  the  stream  could  not  complain. 

In  Ellis  V.  Clemens,  21  O.R.  227,  the  question  of  reasonable 
use  is  considered.  It  was  there  held  that  riparian  proprietors  are 
entitled  to  make  a reasonable  use  of  the  water  of  the  stream,  to 
detain  and  retard  it  within  reasonable  limits,  but  that  any  user 
which  inflicts  an  injury  upon  a proprietor  above  or  below  is  not 
to  be  considered  reasonable. 

I am  not  prepared  to  say  that  there  may  not  be  in  certain 
seasons  of  the  year  such  a flow  of  water  as  would  entitle  the  de- 
fendants to  enclose  the  water  in  a pond  and  use  the  same  for 
power  or  mill  purposes  upon  the  premises.  No  doubt,  the  condi- 
tions have  changed,  as  is  shewn  by  the  evidence.  The  lands  have 
been  cleared,  thus  causing  a rapid  and  heavy  flow  of  water  at 
certain  seasons,  causing  freshets,  and  creating  a scarcity  at  other 
times,  and  the  rights  of  .the  defendants  are  affected  by  such 
changes  and  must  be  exercised  having  regard  thereto. 

One  mode  of  enjoying  land  covered  with  water  is  to  row 
boats  upon  it,  and  the  owner  has  the  exclusive  right:  Nuftall  v. 
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Bracewell  (1866),  L.R.  2 Ex.  1,  at  p.  11.  In  Hill  v.  Tupper 
(1863),  2 H.  & C.  121,  it  was  held  competent  for  the  grantors  in 
that  case  to  grant  to  the  plaintiff  a right  of  rowing  boats  in  the 
canal.  Of  course,  this  implies  that  a party  must  first  have  the 
right  to  have  the  land  covered  with  water. 

A great  deal  of  evidence,  expert  and  otherwise,  was  given  on 
the  question  of  evaporation  and  seepage,  and  the  learned  trial 
Judge  found  that  ‘‘the  loss  due  to  evaporation  can  be  ascertained 
with  some  certainty,  and,  standing  alone,  would  not  amount  to 
any  very  serious  diminution  of  the  fiow  in  the  stream.”  AVith 
this  I agree. 

The  seepage  from  the  pond,  if  any,  would  be  chiefly  through 
the  dam,  and  from  the  nature  of  the  soil  and  the  lay  of  the  land 
would,  I think,  find  its  way  to  the  stream  before  it  reaches  the 
plaintiff’s  land.  Nor  am  I able  to  say  in  advance  that  the  com- 
bined loss  attributable  to  evaporation  and  seepage  is  such  as  to 
preclude  the  defendants  from  creating  a pond  on  their  own  land. 
See  Emhrey  v.  Owen,  6 Ex.  353 ; Baily  <&  Co.  v.  Clark  Son  dr 
Norland,  [1902]  1 Ch.  649,  664;  Kensit  v.  Great  Eastern  R.W. 
Co.,  23  Ch.  D.  566,  569. 

The  result  of  my  examination  of  the  authorities,  as  applicable 
to  the  facts  in  this  case,  is,  that  the  defendants  fail  to  make  good 
their  claim  to  an  easement  either  under  the  statute  or  by  way  of 
lost  grant,  and  that  they  are  limited  in  their  claim  to  their  right 
to  use  the  water  as  riparian  proprietors;  while,  upon  the  other 
hand,  the  plaintiff’s  claim  for  relief  is  too  wide,  and  the  form  of 
the  judgment,  while  not  giving  all  that  the  plaintiff  asked,  might 
imperil  the  right  of  the  defendants  to  the  reasonable  use  of 
the  stream  as  riparian  proprietors.  The  form  of  the  judgment 
below  should  follow  as  nearly  as  may  be  the  order  made  in  Sivin- 
don  Waterworks  Co.  v.  Wilts  and  Berks  Canal  Navigation  Co., 
L.R.  7 II.L.  at  p.  715.  It  should  declare  that  the  plaintiff,  as 
owner  of  the  lower  tenement,  being  part  of  lot  31  in  the  1st  con- 
cession of  Markham,  east  of  Yonge  street,  is  entitled  to  the 
waters  of  the  stream  called  in  his  claim  the  Don  river,  to  flow 
down  to  his  tenement,  subject  to  the  ordinary  and  reasonable  use 
of  the  said  stream  and  waters  l)y  the  defendants  as  riparian 
ownei’s  highei*  u])  upon  the  said  stream,  and  that  the  threatened 
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use  of  the  said  waters  to  supply  water  to  Thornhill  and  the  sur- 
rounding country  and  to  the  sanitarium  north  of  the  defendants  ’ 
premises  is  not  within  such  ordinary  and  reasonable  use,  and 
that  the  said  defendants  be  restrained  from  so  doing. 

On  the  question  of  costs,  also,  I thing  the  Swindon  case  must 
govern.  I entertain  no  doubt  that  the  defendants’  purpose  was 
to  use  the  water  in  a manner  to  which  they  were  not  entitled,  by 
diverting  it  to  purposes  of  use  beyond  the  premises  of  the  de- 
fendants. The  defendants  have  failed  upon  the  main  issue ; and, 
while  the  above  variation  should  be  made  in  the  decree,  the 
respondent  is  entitled,  as  was  said  in  the  Sivindon  case,  in  sub- 
stance to  succeed,  and  to  have  his  costs  of  appeal. 

Sutherland  and  Leitch,  JJ.,  concurred. 

Riddell,  J.  : — It  was  fairly  proved  that  at  least  as  early  as 
1848,  and  probably  much  earlier,  the  predecessors  in  title  of  the 
defendants  had  upon  their  land  a dam  on  the  west  branch  of  the 
river  Don  above  the  lands  now  owned  by  the  plaintiff ; that, 
without  complaint  from  the  predecessors  in  title  of  the  plaintiff, 
they  maintained  this  dam  for  commercial  purposes — mills  and 
tannery — and  the  predecessors  in  title  of  the  plaintiff  received 
the  flow  of  the  stream  subject  to  the  use  thereof  in  the  dam  and 
for  these  uses. 

In  1878,  the  dam  was  carried  away,  and  the  buildings  disap- 
peared in  the  course  of  years.  In  1887,  the  dam  was  repaired, 
and  in  the  fall  again  carried  away  ^ and  this  was  repeated  in 
1897.  In  neither  of  these  years  was  the  dam  put  to  useful  pur- 
poses, though  it  would  seem  that  for  a day  or  two  on  one  occa- 
sion it  held  the  water. 

The  plaintiff  bought  land  through  which  the  stream  flowed, 
but  below  the  dam  the  defendants  have  begun  to  build  a con- 
crete dam  on  or  about  the  old  site,  fitted  for  flash-boards ; and  the 
plaintiff  brings  his  action  for  an  injunction  restraining  the  inter- 
ference with  the  stream  which,  he  contends,  the  dam  will  neces- 
sarily cause.  The  learned  trial  Judge  granted  the  injunction 
asked  for ; the  defendants  now  appeal. 
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The  defendants  claim  by  prescription.  Junior  counsel  for  the 
defendants  does  not  indeed  agree  that  such  a claim  can  be  suc- 
cessfully made,  but  senior  counsel  pressed  us  with  this  very 
earnestly.  There  is  no  objection  in  our  Courts  to  counsel  on  the 
same  side  taking  opposite  views  or  arguing  for  opposite  inter- 
terpretations  of  the  law,  statutory  or  otherwise.  When  the 
question  to  be  decided  is  only  which  of  two  or  more  alternative 
forms  of  relief  a successful  party  shall  be  awarded,  it  may  be  a 
matter  of  consequence  that  his  advisers  shall  agree ; but  where 
his  right  to  relief  at  all  is  at  stake,  counsel  may  urge  this  from 
all  points  of  view;  the  Court  does  not  decide  according  to 
opinion  or  wish  of  counsel,  but  according  to  its  own  view  of  the 
law,  and  it  welcomes  all  assistance  from  every  point  of  view. 

In  view  of  the  cases,  some  of  which  are  cited  in  the  judgment 
of  Mr.  Justice  Middleton,  it  is  impossible  to  give  effect  to  the 
contention  of  Mr.  Dewart  as  to  prescription ; and  Mr.  McCullough 
gave  away  nothing  in  his  statement  of  his  conception  of  the  law 
upon  this  point.  For  reasons  which  will  appear  later,  I do  not 
think  it  of  the  slightest  importance,  even  if  prescription  applied. 

The  next  matter  to  be  considered  is  that  of  ‘‘lost  grant.” 

The  doctrine  of  “lost  grant”  is  not  effete  in  this  Province. 
Whether  we  like  it  or  not  (and  for  myself  I do  not  like  it),  it  was 
introduced  by  the  Legislature  along  with  the  rest  of  the  law  of 
England  (with  certain  exceptions)  in  1792,  and  it  has  not  been 
abrogated  by  the  Legislature,  the  only  body  competent  to  do  so. 
It  is  not  a creation  of  the  Courts  of  this  Province,  present  or 
past,  and  we  must  take  it  as  we  find  it.  And  it  is  not  proper  for 
us  to  examine  only  the  authorities  prior  to  1792  to  determine 
what  the  doctrine  is.  The  theory  is  that  such  as  the  law  has  last 
been  authoritatively  declared  to  be,  it  always  was.  Nor  has  the 
judgment  of  the  Court  of  Appeal  in  Hunter  v.  Richards  (1913), 
28  O.L.R.  267,  at  all  shaken  the  principle;  it  has  simply  said 
that  all  the  circumstances  of  the  case  must  be  looked  at  in  order 
to  determine  whether  the  doctrine  is  to  be  invoked : Earl  of  Dy- 
sart  V.  Hammerton  and  Co.,  30  Times  L.R.  379. 

For  all  purposes  in  the  present  action,  the  doctrine  of  “lost 
grant”  may  be  thus  formulated:  If  the  owner  of  tenement  A 
for  twenty  years  exercise  an  open,  uninterrupted  and  undis- 
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puted  easement,  nec  clam  nec  vi  nec  precario,  over  tenement 
B,  which  can  only  be  justified  by  a grant  of  such  easement  from 
the  owner  of  tenement  B,  a jury  may,  and  in  some  cases  must, 
infer  a lost  grant  of  this  easement  from  the  owner  of  tenement  B 
to  the  owner  of  tenement  A.  This  is  a fiction ; and  it  would  no 
more  avail  the  owner  of  tenement  B to  prove  that  no  such  grant 
was  in  fact  made  than  it  would  a defendant  in  the  old  action  of 
ejectment  to  prove  that  Richard  Roe  did  not  ‘‘with  force  and 
arms,  that  is  to  say,  with  swords,  staves  and  knives,  ’ ’ enter  into 
the  tenement  and  eject  John  Doe  or  Matthew  Goodtitle  or  Henry 
Goodright  or  any  one  whomsoever. 

But,  like  other  fictions,  a lost  grant  should  not  be  called  in 
unless  it  is  necessary.  Where  all  that  the  owners  of  tenement  A 
do  is  wholly  justified  by  the  deeds  or  other  title  produced,  the 
fiction  of  lost  grant  has  no  place — a lost  grant  cannot  be  inferred. 
In  the  present  instance  it  is  admitted,  and  it  is  the  common  case, 
that  what  was  done  by  the  predecessors  in  title  of  the  defendants 
was  no  more  than  was  justified  by  their  legal  position  as  riparian 
proprietors.  There  is  no  evidence  of  any  undue  interference  with 
the  fiow  of  the  water  on  the  land  below.  There  is  no  need  of  a 
lost  grant  being,  and  therefore  none  can  be,  presumed. 

I do  not  think  it  at  all  necessary  to  quote  any  of  the  authori- 
ties on  this  subject;  they  are  to  be  found  cited  in  the  works  of 
Armour,  Gale,  Goddard  and  other  text-writers. 

If  a lost  grant  had  to  be  presumed,  the  somewhat  difficult 
question  would  arise  as  to  the  applicability  of  the  Registry  Act, 
10  Edw.  VII.  ch.  60,  sec.  70;  but,  as  we  can  find  no  lost  grant,  it 
is  not  necessary  to  decide  this  point,  and  we  do  not.  Haigli  v. 
West,  [1893]  2 Q.B.  19  (see  especially  p.  31),  is  a recent  case. 

Even  if  a lost  grant  were  to  be  presumed  or  a claim  by  pre- 
scription established,  it  would  not  advance  the  defendants’  case. 
All  that  the  grant  or  prescription  could  give,  on  the  evidence  in 
this  case,  is  the  use  of  the  stream  as  by  an  ordinary  riparian  pro- 
prietor. 

It  is,  moreover,  a matter  of  no  importance  that  (or  if)  the 
dam  is  to  be  on  the  same  place,  or  even  of  the  same  materials, 
and  with  the  same  effect  upon  the  flow  as  the  former;  the  grant 
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or  prescription  would  be  as  to  the  effect  on  the  land  below  only. 
The  defendants  had  a rig'ht  to  build  the  dam  on  their  own  land, 
where  and  of  what  materials  they  pleased,  without  grant  or  pre- 
scription. ‘‘The  rights  of  the  defendants  (incases  of  prescrip- 
tion) are  not  at  all  determined  by  what  they  do  upon  their  own 
land,  but  by  what  they  cause  upon  the  lands  of  others:”  Cain  v. 
Pearce  Co.,  2 O.W.N.  887,  18  O.W.R.  595,  at  p.  596 ; and  see  the 
admirable  judgment  of  Mr.  Justice  Teetzel  in  S.C.,  16  O.W.R. 
846,  1 O.W.N.  1133;  Ellis  v.  Clemens,  21  O.R.  227,  at  p.  231, 
per  Street,  J.,  is  to  the  same  effect. 

Qudcunque  via,  the  rights  of  the  defendants  then  are  sim.ply 
the  common  law  rights  which  every  riparian  proprietor  possesses. 
What  these  are  is  in  no  way  doubtful : he  may  use  the  water  in  a 
reasonable  way,  but  not  in  an  unreasonable  way  to  produce  sen- 
sible injury  to  the  riparian  proprietors  below  or  above.  This  is  a 
very  broad  statement,  but  it  should  not  be  made  narrower.  What 
is  reasonable  must  be  determined  by  all  the  circumstances  of  the 
case,  the  amount  of  water  available  and  the  effect  of  the  use 
the  defendant  makes  of  it  being  the  most  important  elements  to 
be  considered. 

The  plaintiff  says  that  one  of  the  defendants  told  him,  before 
action,  that  they  had  in  mind  the  supply  of  water  to  the  people 
of  the  adjoining  village  of  Thornhill;  that  they  were  going  to 
make  a fine  summer  resort;  a place  for  boating;  a thirty-acre 
pond.  Monds  substantially  corroborates  this  evidence,  and  the 
trial  Judge  believes  it. 

Remembering  that  the  flow  of  the  stream  is  often  not  more 
than  five  cubic  feet  per  second,  no  one  could  successfully  argue 
that  this  would  be  a reasonable  use  of  the  stream.  Even  if  the 
supply  of  water  to  the  villagers  were  abandoned,  on  the  defend- 
ants ’ own  evidence  the  evaporation  is  sometimes  three-tenths  of 
an  inch  per  day.  This  in  30  acres  is  (30  x 43,560  x Tfu=)  32,670 
cubic  feet  of  water.  The  flow  of  the  stream  is  (5  x 60  x 60  x 24) 
432,000  cubic  feet  per  day.  The  amount  of  the  evaporation  is  74 
per  cent,  of  the  whole  stream. 

In  Wood  V.  Waud,  3 Ex.  748,  an  abstraction  of  the  water  to 
the  amount  of  5 j)er  cent,  was  held  sufficient  to  support  an  action ; 
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and  there  can  be  no  doubt  that  the  formation  of  a pleasure-boat- 
ing pond,  which  would  have  the  elfect  of  diminishing  the  flow  of 
the  stream  by  7^  per  cent,  through  the  ordinary  processes  of 
nature,  should  be  held  an  unreasonable  use  of  the  stream ; a use 
that  produces  sensible  injury  to  the  plaintiff. 

The  plaintiff  is  not  bound  to  wait  for  actual  injury.  While 
‘Hhe  mere  prospect  or  apprehension  of  injury  ...  is  not 
sufficient  ...  if  a man  . . . begins  to  do,  or  threatens 

to  do,  or  gives  notice  of  his  intention  to  do  an  act  which  must, 
in  the  opinion  of  the  Court,  if  completed,  give  a ground  of 
action,  there  is  a foundation  for  the  exercise  of  this  jurisdic- 
tionKerr  on  Injunctions,  4th  ed.,  pp.  13,  14;  Bickett  v.  Morris 
(1866),  L.R.  1 Sc.  App.  47.  On  this  ground  alone  the  plaintiff 
is  entitled  to  a judgment. 

But  it  would  be  wholly  unsatisfactory  to  dispose  of  the  case 
on  that  ground ; and  we  should  deal  with  the  case  as  the  learned 
trial  Judge  has  done;  i.e.,  in  the  view  that  a smaller  pond  than 
the  30  acres  is  intended. 

There  is  much  conflicting  evidence  on  the  matter  of  seepage 
and  evaporation. 

As  to  evaporation,  it  would  appear  that  when  there  is 
no  wind,  in  warm  summer  weather,  about  3/10  or  1/3 
of  an  inch  of  evaporation  may  be  anticipated ; if  there  is  a wind, 
from  three  to  six  times  as  much — say  one  to  two  inches;  that 
would  mean  per  acre  (43,560x3/120)  1,089  cubic  feet  per  day; 
or  if  a wind  (43,560  x 1/12  or  43,560  x 2/12)  3,630  or  7,260  cubic 
feet  per  day.  We  are  told  that  a nine-acre  pond  will  be  of  some 
use  and  a nineteen-acre  pond  is  desired.  This  would  mean  ( sub- 
stantially, for  evaporation  will  not  be  strictly  proportional  to 
the  exposed  space)  9,801,  32,670  or  65,340  cubic  feet  for  the  nine- 
acre  pond,  and  20,791,  68,970,  or  137,940  cubic  feet  for  the 
nineteen-acre  pond.  The  flow  is  often  432,000  cubic  feet  per  day ; 
so  that  the  percentage  of  evaporation  is  considerable,  running  up 
to  nearly  32  per  cent.  This  would  never  do. 

Again  the  seepage  must  be  taken  into  consideration.  That  is 
much  a matter  of  opinion,  but  the  learned  trial  Judge  was  quite 
justified  in  finding,  as  he  does,  that  the  proposed  use  is  an  unrea- 
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sonable  and  improper  nse  of  the  stream — a sensible  injury  to  the 
plaintiff:  Miner  v.  Gilmour,  12  Moo.  P.C.  131;  Baily  & Co.  v. 
Clark  Son  & Morland,  [1902]  1 Ch.  649,  and  cases  cited. 

As  to  the  form  of  the  judgment,  we  were  asked  on  the  hearing 
to  give  a direction  as  to  what  the  defendants  could  and  could  not 
do.  Such  a direction  we  refused  to  give  in  Ireson  v.  Holt  Timber 
Oo.(1914),  30  O.L.R.  209.  The  rule  is  laid  down  in  Alex.  Pirie  & 
Sons  Limited  v.  Earl  of  Kintore,  [1906]  A.C.  478,  at  p.  482:  "‘In 
England  the  ordinary  course  is  to  grant  an  injunction  in  general 
terms  prohibiting  any  invasion  of  the  rights  declared  by  the 
Court.”  The  defendant  against  whom  such  an  injunction  is 
issued  may  do  anything,  make  anything,  build  anything  he 
pleases,  so  long  as  it  does  not  interfere  with  these  rights;  any- 
thing he  may  do,  make,  build,  is  at  his  peril. 

The  form  of  the  judgment  in  the  present  case  is  unexception- 
able (subject  to  what  will  be  said  later).  The  first  paragraph 
declares  the  rights  of  the  plaintiff,  the  second  forbids  the  defend- 
ants from  doing  anything  to  interfere  with  these  rights,  and  the 
third  awards  costs ; the  fourth  and  last  disposing  of  the  counter- 
claim. 

The  substance  of  the  judgment  is  objectionable,  declaring  as  it 
does  that  the  plaintiff  is  entitled  to  the  ‘ ‘ actual,  continuous,  free, 
full  and  natural  flow  of  the  waters,”  etc.  This,  taken  literally, 
would  indicate  that  the  defendants  could  not  interfere  with  the 
water  at  all.  This  is  clearly  not  law.  The  well-settled  form  in 
Seton,  5th  ed.,  vol.  1,  p.  511,  No.  3,  adds  the  clause  “subject  to 
the  ordinary  and  reasonable  use  of  the  said  stream  and  waters  by 
the  riparian  proprietors  higher  up  on  the  said  stream.”  This  in 
the  present  case,  of  course,  would  be  “subject  to  the  ordinary 
and  reasonable  use  of  the  said  stream  and  waters  by  the  defend- 
ants as  riparian  proprietors.”  The  injunction  clause  should 
contain  a similar  exception. 

I have  made  inquiry  and  find  that  there  is  no  settled  form  in 
the  office  of  the  Registrar  here  so  as  to  establish  a practice  at  all 
differing  from  that  in  England ; and  I think  the  well-established 
form  in  Seton  should  have  been  followed.  A judgment  in  the 
present  form  might  well  lead  to  difficulties;  the  plaintiff,  sub- 
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stituting  a form  of  his  own  with  such  defects,  should  not  have 
any  costs  of  taking  out  the  existing  judgment  or  the  judgment 
amending  it. 

With  this  slight  change,  the  appeal  should  be  dismissed  with 
costs. 

Judgment  varied. 


[APPELLATE  DIVISION.] 
Cornish  v.  Boles. 


Landlord  and  Tenant — Lease — Option  of  Purchase — Covenant  not  to  Assign 
without  Leave — Proviso — Leave  Wilfully  and  Arbitrarily  Withheld — 
Right  to  Assign  ivithout  Leave — Forfeiture — Receipt  of  Rent — Waiver — 
Declaratory  Judgment — Damages — Possession — Costs. 

Where  a lease  of  land,  in  writing  and  under  seal,  for  a term  exceeding  three 
years  (see  P.S.O.  1914,  ch.  102),  made  by  the  defendant  to  the  plaintiff 
M.,  contained  an  option  of  purchase,  and  a covenant  “that  the  lessee 
will  not  assign  or  sublet  without  leave,  but  such  leave  shall  not  be  wil- 
fully or  arbitrarily  withheld,”  it  was  held,  upon  the  evidence,  that  the 
defendant’s  consent  to  an  assignment  of  the  lease  and  option  by  the  plain- 
tiff M.  to  the  plaintiff  C.  was  wilfully  and  arbitrarily  withheld;  and  M. 
was  at  liberty  to  assign  without  consent.  There  was  no  forfeiture,  be- 
caiise  up  to  the  time  the  consent  was  asked  there  was  no  valid  assignment, 
but  only  an  agreement  to  assign.  And,  semhle,  if  what  was  done  before 
the  formal  assignment  under  seal  (R.S.O.  1914,  ch.  109,  sec.  9)  of  the 
lease  and  option  was  executed,  enabled  the  defendant  to  declare  the  lease 
forfeited,  the  subsequent  receipt  of  rent  by  the  defendant  from  M. 
amounted  to  a waiver. 

C.  had  made  an  agreement  to  sell  the  lease  and  option  to  a company,  and 
had  endeavoured  to  obtain  the  defendant’s  consent  to  the  assignment  to 
himself  and  the  further  assignment  to  the  company.  After  the  commence- 
ment of  this  action — in  which  the  plaintiffs  claimed  a declaration  that 
M.  was  entitled  to  assign  to  C.  and  C.  to  the  company,  and  damages  for 
the  defendant’s  refusal  to  consent — the  company  rescinded  its  agreement 
to  purchase,  M.  went  out  of  possession,  and  the  defendant  resumed  pos- 
session. By  amendment  made  at  the  trial  the  plaintiffs  claimed  posses- 
sion and  damages  arising  from  the  rescinding  of  the  company’s  agree- 
ment:— 

Held,  that,  although  the  right  to  claim  possession  did  not  arise  until  after 
action,  the  plaintiffs  were  entitled  to  the  benefit  of  it  because  the  de- 
fendant had  pleaded  his  re-entry;  but  they  were  not  entitled  to  damages; 
and  their  relief  should  be  confined  to  a declaration  that  the  plaintiff  M. 
was  justified  in  assigning  the  lease  and  option  to  the  plaintiff  C. ; that 
tlie  lease  was  a valid  and  subsisting  one;  and  that  the  plaintiffs  were 
entitled  to  possession. 

Judgment  of  Falconbridge,  C.J.K.B.,  varied  on  appeal;  but  costs  of  the 
appeal  awarded  to  the  plaintiffs. 

On  the  15th  January,  1912,  the  defendant  leased  land  to  the 
plaintiff  McNeil  for  three  years  from  the  1st  February,  at  $13 
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per  month,  with  an  option  to  purchase.  McNeil  entered  into 
possession,  and  towards  the  end  of  January  or  early  in  Febru- 
ary, 1913,  entered  into  negotiations  with  the  plaintiff  Cornish, 
which  resulted  in  an  agreement,  dated  the  3rd  February,  1913, 
to  assign  the  lease.  The  defendant,  as  the  plaintiffs  alleged, 
refused  to  give  his  consent;  and  McNeil,  on  the  8th  February, 
1913,  made  a formal  assignment  to  Cornish. 

On  the  8th  March,  1913,  Cornish  entered  into  an  agreement 
with  the  Allen  Edwards  Speirs  Realty  Company  Limited  for 
an  assignment  to  them.  The  plaintiffs  alleged  that  the  defend- 
ant was  asked  and  refused  to  consent  to  this  transfer  also. 

McNeil,  having  remained  in  possession  under  an  agreement 
with  Cornish,  vacated  the  premises  in  May,  and  then  or  shortly 
afterwards  the  defendant  took  possession  of  the  land  and  rented 
it  to  a tenant.  The  Allen  company,  in  October,  1913,  rescinded 
their  agreement  to  purchase. 

On  the  19th  April,  1913,  Cornish  and  McNeil  brought  this 
action,  claiming  an  order  that  the  defendant  should  sign  all 
proper  consents  to  the  transfers  from  McNeil  to  Cornish  and 
from  Cornish  to  the  Allen  company;  a declaration  that  McNeil 
and  Cornish  had  the  right  to  assign  without  leave;  and  dam- 
ages for  the  refusal. 

November  11,  1913.  The  action  was  tried  by  Falconbridge, 
C.J.K.B.,  without  a jury,  at  Toronto. 

B,  R.  W addelly  for  the  plaintiffs. 

TL  M.  Mowat,  K.C.,  for  the  defendant. 

January  26,  1914.  Falconbridge,  C.J.K.B.  : — By  indenture 
of  lease  dated  the  15th  January,  1912,  the  defendant  leased  to 
the  plaintiff  McNeil  for  three  years  the  lands  in  question,  and 
it  was  ^‘understood  and  agreed”  in  and  by  the  said  lease  that 
the  said  lessee,  McNeil,  his  heirs,  executors,  administrators,  and 
assigns,  should  have  the  right  to  purchase  the  same  at  any  time 
during  the  said  term  at  a price  per  foot  frontage  on  Murray 
street.  And  the  lessee,  McNeil,  covenanted  that  he  would  “not 
assign  or  sublet  without  leave,  but  such  leave  shall  not  be  wil- 
fully or  arbitrarily  withheld.” 

After  vainly  endeavouring  to  get  the  defendant's  consent  to 
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an  assignment  by  the  plaintiff  McNeil  to  the  plaintiff  Cornish, 
the  plaintiff  McNeil,  by  indenture  dated  the  8th  February,  1913, 
assigned  the  said  lease  and  the  said  option  to  his  co-plaintiff 
Cornish.  And  the  plaintiff  Cornish,  after  applying  without 
success  to  the  defendant  for  his  consent  to  an  assignment  by  him 
to  a realty  company,  signed  a memorandum  agreeing  to  sell  the 
said  lease  and  option  to  the  said  company. 

It  is  needless  to  say  that  both  these  assignments  were  at  a 
profit  to  the  vendors. 

The  plaintiffs  now  bring  this  action  claiming  an  order  direct- 
ing the  defendant  to  execute  such  instruments  as  may  be  neces- 
sary to  give  consent  to  the  above  assignments  and  agreement. 

Mr.  Mowat  announced  that  he  offered  no  evidence  to  sup- 
port para.  4 of  the  statement  of  defence  (that  the  defendant 
signed  the  lease  containing  the  option  without  competent  and 
independent  advice  and  did  not  understand  the  meaning  and 
effect  of  it,  etc.). 

Paragraph  5,  as  to  the  defendant’s  alleged  understanding 
of  the  instrument,  was  not  only  not  supported  by  evidence,  but 
it  was  shewn  to  be  utterly  false  by  the  testimony  of  an  inde- 
pendent solicitor  and  his  stenographer,  who  proved  that  it  was 
read  to  the  defendant  and  that  he  perfectly  understood  the 
same. 

Then  as  to  the  facts  in  dispute — which  are  principally  as  to 
conversations  with  the  defendant  by  different  persons  trying  to 
get  him  to  execute  a consent — I have  no  hesitation  in  giving 
credence  to  the  plaintiffs  and  their  witnesses  as  against  the  de- 
fendant. This  I do  having  regard  to  the  demeanour  of  the 
deponents  and  by  the  application  of  the  other  standards  adopted 
by  jurists  in  determining  the  relative  value  of  conflicting  state- 
ments. 

The  pretention  that  there  could  be  any  personal  element  in 
the  choice  of  a tenant,  or  that  the  tenant  should  live  on  the 
property,  is,  having  regard  to  the  nature  and  condition  of  the 
land  and  the  dilapidated  building  thereon,  utterly  untenable 
and  absurd. 

I find,  therefore,  that  the  defendant  did  wilfully  and  arbi- 
trarily withhold  his  consent  to  both  assignments.  His  true  rea- 
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son  for  so  doing  was,  of  course,  a dislike  of  seeing  any  one  else 
make  any  money  out  of  the  transaction. 

The  law  is  quite  clear.  ‘ ‘ The  proviso  is  not  construed  as  imply- 
ing a covenant  on  the  part  of  the  lessor  not  to  refuse  his  consent 
arbitrarily  or  unnecessarily;  but  if  in  fact  it  is  so  refused,  the 
result  is  that  the  lessee  is  at  liberty  to  assign  without  the  les- 
sor’s consent;  and  he  can  obtain  a declaration  by  the  Court  of 
his  right  to  do  so:”  Halsbury’s  Laws  of  England,  vol.  18, 
p.  579,  paras.  1111  et  seq.;  Woodfall’s  Landlord  and  Tenant, 
19th  ed.,  pp.  776  et  seq.;  Foa’s  Landlord  and  Tenant,  4th  ed., 
p.  270  et  seq.;  and  cases  cited  in  all  these  and  several  Canadian 
cases  which  I have  consulted. 

Owing  to  the  delay  caused  by  the  defendant’s  recalcitrance 
(I  use  the  word  advisedly,  because  he  had  been  advised  by  Mr. 
J.  E.  Jones,  barrister  and  solicitor,  that  he — Mr.  Jones — did 
not  see  any  reason  why  the  defendant  did  not  give  his  consent), 
the  realty  company  assumed  to  cancel  and  rescind  their  agree- 
ment with  Cornish;  so  that  Cornish  is  entitled  to  damages  on 
that  head. 

At  the  trial,  a paragraph  was  added  by  amendment  to  the 
statement  of  claim,  claiming  possession  of  the  premises  and 
damages  or  mesne  profits.  I find  that  the  defendant  did  enter 
and  take  possession  without  colour  of  right.  Rent  had  been  ten- 
dered, and  he  had  no  other  right  of  forfeiture. 

There  will  be  a declaration  that  the  plaintiff  McNeil  was 
entitled  to  assign  the  lease  and  option  to  the  plaintiff  Cornish, 
and  that  the  plaintiff  Cornish  is  entitled  to  assign  the  same  to 
the  Allen  Edwards  Speirs  Realty  Company  Limited,  without 
the  consent,  written  or  otherwise,  of  the  defendant. 

2.  Damages  for  the  defendant’s  refusal  and  neglect  to  give 
such  consent. 

3.  Damages  or  mesne  profits  under  the  added  count. 

Reference  to  the  Master  as  to  the  last  two  items. 

4.  Costs  of  action  and  counterclaim,  which  is  dismissed,  to 
the  plaintiff. 

5.  Further  directions  and  subsequent  costs  reserved  until 
after  the  Master’s  report. 
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The  defendant  appealed  from  the  judgment  of  Falcon- 
bridge,  C.J.K.B. 

April  16  and  17.  The  appeal  was  heard  by  Mulock,  C.J. 
Ex.,  Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

H.  M.  Mowat,  K.C.,  for  the  appellant.  The  plaintiff  McNeil, 
by  assigning  the  lease  to  Cornish  without  the  consent  of  the  de- 
fendant, committed  a breach  of  covenant  and  forfeited  his  lease. 
If  the  assignment  by  McNeil  to  Cornish  was  valid  because  of  the 
refusal  of  the  appellant  to  consent,  then  Cornish  became  lessee 
under  a lease  whose  terms  were  binding  upon  the  assigns  of  Mc- 
Neil. And  Cornish  assigned  the  lease  to  the  Allen  Edwards 
Speirs  Realty  Company  Limited,  without  the  consent  of  the  les- 
sor, which  was  not  arbitrarily  withheld,  and  therefore  for- 
feited the  lease:  Cwrry  v.  Pennock  (1913),  4 O.W.N.  712,  1065; 
Lehmann  v.  McArthur  (1868),  L.R.  3 Ch.  496;  Harrison  Ain- 
slie  and  Co.  v.  Corporation  of  Barrow-in-Furness  (1891),  63 
L.T.R.  834;  Fitzgerald  v.  Barbour  (1908),  17  O.L.R.  254,  af- 
firmed in  Loveless  v.  Fitzgerald  (1909),  42  S.C.R.  254;  Sear  v. 
Hoiise  Property  and  Investment  Society  (1880),  16  Ch.D.  387. 
There  is  no  equitable  relief  from  forfeiture  for  breach  of  the 
covenant:  Barrow  v.  Isaacs  & Sons,  [1891]  1 Q.B.  417.  If 
the  consent  of  the  lessor  was  wrongfully  withheld,  the  lessee 
could  assign  without  it.  Therefore,  damages  for  losing 
the  sale  cannot  be  claimed:  West  v.  Gwynne,  [1911]  2 Ch. 
1.  No  request  was  made  for  the  consent  to  the  assignment  be- 
fore the  assignment  was  made  on  the  8th  February,  1913 ; and, 
even  if  a request  was  proved,  the  lessor  had  the  right,  without 
being  unreasonable  or  arbitrary,  to  refuse  to  consent  because 
the  proposed  assignee  was  not  such  a tenant  as  he  chose  and 
had  the  right  to  have,  namely,  a person  who  would  live  on  the 
premises  and  maintain  them.  The  plaintiff  McNeil  abandoned 
the  premises  and  surrendered  the  lease,  and  this  justified  the 
defendant  in  re-entering. 

R.  R.  Waddell,  for  the  plaintiffs,  the  respondents.  The 
plaintiffs  are  entitled  to  damages,  because,  while  McNeil  was 
yet  in  possession.  Boles  re-entered  and  took  possession,  which 
fact  distinguishes  this  case  from  the  authorities  cited  by  the 
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other  side.  On  account  of  Boles  entering  into  possession,  Corn- 
ish was  unable  to  carry  out  his  sale  to  the  realty  company ; and 
so  is  entitled  to  damages.  There  was  no  right  to  forfeiture.  The 
document  of  the  3rd  February  was  not  under  seal,  and  there- 
fore could  not  work  a forfeiture  in  such  a lease  as  the  one  here 
in  question.  The  lease,  being  for  a term  of  more  than  three 
years,  could  not  be  by  parol,  but  must  be  in  writing,  under  the 
Statute  of  Frauds.  By  sec.  7 of  R.S.O.  1897,  ch.  119,  an  assign- 
ment of  such  a lease  must  be  by  deed : Gentle  v.  Faulkner,  [1900] 
2 Q.B.  267 ; Friary  Holroyd  and  Healey’s  Breweries  Limited  v. 
Singleton,  [1899]  2 Ch.  261.  The  formal  assignment  of  the 
lease  to  Cornish  was  executed  only  on  the  8th  February,  which 
was  after  the  unreasonable  and  arbitrary  refusal  of  the  defen- 
dant to  consent;  and,  therefore,  worked  no  forfeiture.  But, 
even  if  it  had,  I contend  that,  by  the  subsequent  acceptance  of 
rent,  the'  defendant  waived  his  rights  under  any  such  forfeit- 
ure: Halsbury’s  Laws  of  England,  vol.  18,  paras.  1044,  1045; 
Doe  d.  Gatehouse  v.  Rees  (1838),  4 Bing.  N.C.  384;  Daven- 
port V.  The  Queen  (1877),  3 App.  Cas.  115.  There  is  nothing 
in  the  evidence  to  shew  that  Cornish  did  not  intend  residing 
on  the  premises;  and  there  is  no  doubt  that  the  refusal  of  con- 
sent was  unreasonable  and  arbitrary:  Governors  of  Bridewell 
Hospital  V.  Fawkner  (1892),  8 Times  L.R.  637;  Quinion  v. 
Horne,  [1906]  1 Ch.  596;  Shanly  v.  Ward  (1913),  29  Times 
L.R.  714. 

Mowat,  in  reply.  The  breach  of  the  covenant  not  to  assign 
was  completed  by  assigning  by  deed  on  the  8th  February : Wood- 
fall’s  Landlord  and  Tenant,  19th  ed.,  p.  779.  As  to  waiver,  the 
defendant  did  not  know  of  the  assignment  made  after  his  re- 
fusal, and  so  he  could  not  waive  his  rights:  Matthews  v.  Small- 
wood, [1910]  1 Ch.  777. 


June  15.  Sutherland,  J.  : — This  action  arises  out  of  a lease, 
in  writing  and  under  seal,  dated  the  15th  January,  1912,  for  a 
term  to  run  for  three  years  from  the  1st  February,  in  that  year. 
It  contains,  among  other  covenants,  the  following:  ‘^That  the 
lessee  will  not  assign  or  sublet  without  leave,  but  such  leave 
shall  not  be  wilfully  or  arbitrarily  withheld.”  ‘‘It  is  understood 
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and  agreed  that  the  said  lessee,  his  executors,  administrators,  as- 
signs or  nominees,  shall  have  the  right  to  purchase  the  said 
lands  and  premises  hereby  demised  at  any  time  during  the  said 
term  of  three  years,  at  the  rate  of  twenty-eight  dollars  ( $28) 
per  foot  frontage  on  Murray  street,  payable  in  cash  on  closing. 
Should  the  lessee  decide  to  purchase  the  said  property,  he  shall 
give  to  the  lessor  a written  notice  of  his  intention  to  purchase, 
addressed  to  the  lessor  at  60  Garnett  avenue,  Toronto,  or  de- 
livered to  him  personally.  . . . This  agreement  shall  be  bind- 

ing upon  the  heirs,  executors,  administrators,  and  assigns  of  the 
parties  hereto.” 

The  tenant,  one  of  the  plaintiffs,  William  McNeil,  entered 
into  possession  towards  the  end  of  January,  1912,  and  regularly 
paid  the  rent  in  advance  during  that  year  and  for  January, 
1913.  A real  estate  agent,  named  White,  brought  McNeil  and 
his  co-plaintiff  Cornish  in  touch,  and  on  the  3rd  February, 
1913,  the  former  gave  to  the  latter  a written  option,  not  under 
seal,  of  ^^my  lease  of  part  of  lot  26,  plan  423,  composed  of  the 
2 south  acres  and  dwelling,  in  the  said  township  of  York,  in  the 
county  of  York”  (the  property  in  question)  ^Mor  the  sum  of 
$8,000,  the  said  option  to  expire  at  twelve  o’clock  midnight  on 
Monday  February  10th  inst.  ’ ’ 

On  or  before  the  7th  February,  Cornish  had  apparently 
agreed  with  McNeil  to  take  up  the  option,  and  the  matter  of 
closing  the  transaction  was  entrusted  to  a solicitor,  Mr.  Wad- 
dell. McNeil  testified  that  he  requested  White  to  see  the  defen- 
dant to  ask  his  consent  to  the  arangement.  Waddell  was  also 
acting  for  Cornish,  and  White  went  to  the  defendant  for  both 
parties.  McNeil  says  he  was  himself  ill  at  the  time.  There  can 
be  no  doubt,  upon  the  evidence,  that  White  saw  the  defend- 
ant on  the  7th  February,  and  asked  him  to  sign  a written  con- 
sent in  the  following  terms:  'M,  Charles  Boles,  of  the  city  of 
Toronto,  the  lessor  named  in  a certain  lease  to  one  William  Mc- 
Neil, dated  the  15th  January,  1912,  of  the  south  half  of  lot 
26,  plan  423,  on  Lauder  avenue,  in  the  county  of  York,  hereby 
consent  to  the  assignment  of  the  said  lease  to  J.  W.  Cornish, 
of  the  said  city  of  Toronto.”  The  defendant  refused  to  sign 
the  consent,  and  in  fact  denies  that  it  was  shewn  to  him  by 


App.  Div. 
1914 

Cornish 

V. 

Boles. 

Sutherland,  J, 


512 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1914- 

COBNISH 

V, 

Boles. 

Sutherland,  J. 


White.  One  can  well  understand  from  a perusal  of  his  evidence 
why  the  trial  Judge  preferred  to  credit  the  testimony  of  the 
plaintiffs  and  their  witnesses. 

The  defendant  had  heard  of  the  sale  to  Cornish.  No  satis- 
factory reason  is  disclosed  in  his  evidence  for  withholding  his 
consent.  I think  he  ''wilfully  and  arbitrarily”  withheld  it,  as 
the  trial  Judge  found.  It  appears  that,  even  when  advised  by 
a competent  solicitor  to  consent,  he  continued  obdurate. 

In  this  action  he  takes  the  position  that,  in  consequence  of 
the  plaintiff  McNeil  making  an  assignment  of  the  lease  without 
his  consent,  a forfeiture  was  created.  The  lease  is  one  required 
to  be  in  writing  and  under  seal,  as  also  any  assignment  thereof : 
R.S.O.  1897,  ch.  119,  sec.  7 ; ch.  338,  sec.  3. 

There  was,  up  to  the  time  the  consent  of  the  defendant  to  the 
assignment  from  McNeil  to  Cornish  was  sought,  no  valid  as- 
signment, but  merely  an  agreement  to  assign. 

A valid  assignment  was  necessary  to  work  a forfeiture : Fri- 
ary Holroyd  and  Healey’s  Breweries  Limited  v.  Singleton, 
[1899]  2 Ch.  261,  at  p.  263. 

The  defendant  having  on  the  7th  February  withheld  his  con- 
sent, in  violation  of  the  agreement,  McNeil  was  thereafter  at 
liberty  to  assign  his  lease  and  option  without  the  lessor’s  con- 
sent: Woodfall’s  Landlord  and  Tenant,  19th  ed.  (1912),  p. 
776;  Goodwin  v.  Saturley  (1900),  16  Times  L.R.  437. 

On  the  8th  February,  1913,  a formal  assignment  of  the  lease 
and  option  under  seal  was  executed  by  him  in  favour  of  Cornish. 
Even  if  the  result  of  what  McNeil  had  done  prior  to  the  8th 
February,  1913,  had  been  to  enable  the  defendant  to  declare 
the  lease  forfeited,  the  latter’s  subsequent  conduct  in  receiving 
rent  from  him  amounted  to  a waiver:  Woodfall,  p.  376,  and 
cases  there  cited.  His  receipt  is  in  evidence,  dated  the  1st 
March,  1913,  acknowledging  that  he  had  been  paid  by  McNeil 
$26  for  the  rent  for  the  months  of  March  and  April  of  that 
year. 

The  agreement  between  the  plaintiffs  of  the  8th  February,  by 
wliich  the  lease  and  option  were  assigned  by  McNeil  to  Cornish, 
Avas  carried  out  by  the  latter  paying  to  the  former  the  considera- 
tion therein  named.  The  plaintiffs  Cornish  and  McNeil  had  at 
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the  time  some  talk  about  the  latter  continuing  as  tenant  of  the 
former,  though  no  actual  agreement  had  been  come  to. 

McNeil  continued  in  possession  and  at  first  paid  the  rent 
to  Cornish.  When,  however,  the  latter  offered  it  to  the  defend- 
ant, he  would  not  receive  it.  Thereupon  McNeil  and  Cornish 
went  to  him  and  endeavoured  to  persuade  him  to  do  so.  On  his 
still  declining,  and  stating  that  he  would  receive  it  from  nobody 
but  McNeil,  Cornish  handed  $26  to  McNeil,  who  in  turn  paid  it 
to  the  defendant,  from  whom  he  received  the  receipt  already 
mentioned.  Cornish,  having  thus  found  that  the  defendant 
was  not  disposed  to  recognise  the  assignment  of  the  lease  from 
McNeil  to  him,  did  not  complete  any  arrangement  with  the  latter 
about  renting  the  property. 

On  the  8th  March,  1913,  an  agreement  for  sale  of  the  lease 
and  option  was  entered  into  between  the  plaintiff  Cornish  and 
the  Allen  Edwards  Speirs  Realty  Company  Limited,  and  there- 
after the  plaintiff  Cornish  and  one  Edwards,  representing  that 
company,  on  several  occasions  sought  to  induce  the  defendant 
to  recognise  the  assignment  to  Cornish  and  the  further  assign- 
ment from  Cornish  to  the  company,  but  without  effect. 

On  the  19th  April,  1913,  the  writ  herein  was  issued.  The 
plaintiffs  in  their  statement  of  claim  ^ked  for  an  order  direct- 
ing the  defendant  to  execute  such  instrument  or  instruments  in 
writing  as  were  necessary  to  give  the  proper  consents  of  the  de- 
fendant to  the  assignment  of  the  lease  and  option  from  the  plain- 
tiff McNeil  to  the  plaintiff  Cornish  and  from  the  latter  to  the 
said  realty  company,  and  also  a declaration  that,  in  the  cir- 
cumstances, the  plaintiff  McNeil  was  entitled  to  assign  to  Corn- 
ish and  Cornish  to  the  realty  company,  each  without  the  written 
consent  of  the  defendant.  They  also  asked  for  damages  for  the 
refusal  or  neglect  of  the  defendant  to  give  the  consents. 

Subsequent  to  the  commencement  of  this  action,  the  realty 
company,  owing  to  the  failure  of  the  plaintiff  Cornish  to  obtain 
the  defendant’s  consent  to  the  assignment  of  the  option  from 
him  to  it,  abandoned  its  contract  to  purchase. 

The  plaintiff  McNeil  went  out  of  possession  on  or  soon  after 
the  1st  May,  1913,  and  thereupon  the  defendant  assumed  to  re- 
take possession  of  the  property  and  to  rent  it. 
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Before  trial,  the  plaintiffs  gave  notice  of  an  application  to 
be  made  before  the  presiding  Judge  thereat  to  amend  their 
statement  of  claim  so  as  to  set  up  that  the  defendant  had, 
forcibly  and  wrongfully  and  without  having  given  any  notice 
of  forfeiture  and  without  colour  of  right,  entered  into  posses- 
sion of  the  premises,  thus  depriving  the  plaintiffs  and  each 
of  them  of  their  rightful  possession  thereof,  and  that  he  had  re- 
rented the  premises  to  other  tenants,  and  by  adding  also  a 
claim  for  damages  in  consequence  of  the  rescinding  of  the  agree- 
ment to  purchase  by  the  realty  company  and  for  possession  of 
the  premises.  The  amendment  was  allowed,  and  there  is  a find- 
ing of  the  trial  Judge  to  the  effect  that  the  defendant  did  enter 
and  take  possession  without  colour  of  right.  His  judgment  also 
declares  that  the  plaintiff  McNeil  was  entitled  to  assign  the 
lease  and  option  to  the  plaintiff  Cornish,  and  that  the  plain- 
tiff Cornish  was  entitled  to  assign  the  same  to  the  Allen  Ed- 
wards Speirs  Realty  Company  Limited,  without  the  consent, 
written  or  otherwise,  of  the  defendant.  The  note  of  judgment 
endorsed  on  the  record  includes  a declaration  that  the  plain- 
tiffs are  entitled  to  possession,  though  this  is  not  carried  into 
the  formal  judgment  as  settled. 

There  can,  I think,  be  no  doubt  that  the  plaintiffs  were  en- 
titled, as  found  by  the  trial  Judge,  to  a declaration  that  McNeil 
was  justified  in  assigning  the  lease  to  the  plaintiff  Cornish  with- 
out the  consent  of  the  defendant.  This  is  perhaps  all  he  would 
have  been  entitled  to  but  for  the  defence  set  up  by  the  latter. 
At  the  date  of  the  issue  of  the  writ,  no  question  of  possession 
was  involved,  so  far  as  the  plaintiffs  were  then  concerned.  They 
had  possession.  At  that  time,  there  was,  however,  also  in  ques- 
tion the  refusal  on  the  part  of  the  defendant  to  recognise  the 
assignment  from  McNeil  to  Cornish  and  from  Cornish  to  the 
realty  company. 

Tt  was  apparently  not  brought  to  the  attention  of  the  trial 
Judge,  when  considering  the  question  of  the  amendment  al- 
I'eady  referred  to,  that  the  abandonment  of  the  contract  by  the 
realty  company  was  subsequent  to  the  date  of  the  issue  of  the 
writ;  and,  therefore,  no  claim  for  damages  with  respect  thereto 
could  properly  be  dealt  with  in  this  action.  The  remedy,  if 
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any,  of  the  plaintiff  Cornish  must  be  sought  in  another  ac- 
tion. The  defendant  further  sets  up  in  his  statement  of  de- 
fence that  the  plaintiff  McNeil  committed  a breach  of  the  cov- 
enants contained  in  the  lease  by  not  repairing  the  premises  and 
not  leaving  the  premises  in  good  repair  and  by  abandoning 
the  premises  and  assigning  the  lease  without  the  written  con- 
sent of  the  defendant,  whereby  the  lease  became  and  was  void, 
and  the  defendant  had  re-entered  the  said  premises  as  of  his 
former  right. 

The  defendant  pretended  to  lay  much  stress  upon  a tenant 
occupying  the  premises,  but  such  evidence  as  there  was  indi- 
cates plainly  that  the  house  on  the  property  was  not  in  good 
repair  and  that  he  could  not  have  been  much  concerned  about 
this.  The  trial  Judge  says:  ‘‘The  pretention  that  there  could 
be  any  personal  element  in  the  choice  of  a tenant,  or  that  the 
tenant  should  live  on  the  property,  is,  having  regard  to  the 
nature  and  condition  of  the  land  and  the  dilapidated  building 
thereon,  utterly  untenable  and  absurd.” 

At  the  time  the  defendant  took  possession  of  the  property, 
early  in  May,  no  rent  was  in  arrear,  and  the  lease  was  still  a 
valid  and  subsisting  one.  The  defendant  was  not  justified  in 
taking  possession;  and,  having  set  up  the  claim  he  did  in  his 
statement  of  defence  as  an  answer  to  the  plaintiffs’  action,  the 
plaintiffs  are  entitled  to  a declaration  that  the  lease  is  still  a 
subsisting  one  and  to  an  order  for  the  possession  of  the  pro- 
perty. They  were,  in  any  event,  entitled  to  bring  their  action 
for  a declaration  that,  under  the  circumstances,  they  were  re- 
lieved from  obtaining  the  consent  of  the  defendant  to  the  as- 
signment of  the  lease,  and  for  costs:  West  v.  Gwynne,  [1911]  2 
Ch.  1. 

The  defendant  seeks  to  attack  the  judgment  appealed  from 
on  the  ground  that  no  request  was  made  for  his  consent  to  the 
assignment  before  it  was  made  on  the  8th  February,  1913;  and 
that,  even  if  such  request  was  proved  to  have  been  made,  he  was 
entitled,  without  being  unreasonable  or  arbitrary,  to  refuse 
such  consent,  because  the  plaintiff  Cornish  was  not  such  a per- 
son as  he  need  accept  as  a tenant,  and  indeed  had  no  intention 
to  occupy  the  house  on  the  property ; also  on  the  further  ground 
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that  the  assignment  from  Cornish  to  the  realty  company  was 
made  without  his  consent,  and  that  the  plaintiff  McNeil  aban- 
doned the  premises,  surrendering  the  lease,  and  thus  justified 
the  defendant  in  re-entering. 

I am  of  opinion  that  he  has  failed  upon  all  grounds.  The 
judgment,  however,  should  be  varied  so  as  simply  to  declare 
that  the  plaintiff  McNeil  was  justified  in  assigning  the  lease  to 
the  plaintiff  Cornish;  that  the  lease  is  a valid  and  subsisting 
one;  and  that  the  plaintiffs  are  entitled  to  the  possession  of 
the  property  in  question. 

The  plaintiffs  should  also  have  the  costs  of  this  appeal.  They 
have  succeeded  in  holding  the  judgment  on  the  matters  of  real 
importance  and  about  which  there  was  the  chief  contest  at  the 
trial. 


Mulock,  C.J.Ex.,  and  Clute  and  Leitch,  JJ.,  concurred. 


Riddell,  J.  : — The  defendant  was  the  owner  of  the  south 
half  of  lot  26  on  the  west  side  of  Murray  street,  near  Toronto, 
on  which  were  some  buildings  of  no  great  value.  McNeil,  one 
of  the  plaintiffs,  offered  him  $12  a month  without  an  option  to 
purchase,  and  $13  a month  with  an  option  to  purchase.  The 
latter  offer  was  closed  with,  and  a lease  made  on  the  15th  Janu- 
ary, 1913,  for  three  years  from  the  1st  February  at  $13  per 
month,  payable  in  advance,  with  an  option  to  purchase,  which 
will  be  set  out  later  on.  McNeil  entered  into  possession,  and  to- 
wards the  end  of  January  or  early  in  February  entered  into 
negotiations  with  the  plaintiff  Cornish,  which  resulted  in  an 
agreement  of  the  3rd  February,  1913,  to  assign  the  lease.  The 
defendant  was  seen  as  to  consenting  to  the  assignment,  and,  as 
the  plaintiffs  allege,  he  refused  to  give  his  consent.  McNeil 
thereupon,  on  the  28th  February,  made  a formal  assignment  to 
(.' Ornish. 

•*  Cornish,  on  the  8th  March,  1913,  entered  into  an  agreement 
with  the  Allen  Edwards  Speirs  Realty  Company  Limited 
for  an  assignment  to  them;  it  is  said  that  Cornish  went  to  the 
defendant  and  asked  him  to  consent  to  this  transfer  and  he 
refused. 
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McNeil,  having  remained  in  under  an  agreement  with  Corn- 
ish, vacated  the  premises  in  May,  and,  either  then  or  shortly 
thereafter,  the  defendant  took  possession  of  the  property  and 
rented  it  to  a tenant.  The  Allen  company  in  October,  not  be- 
ing able  to  get  possession,  rescinded  their  agreement  to  purchase, 
and  Cornish  took  no  means  to  compel  them  to  carry  out  their 
agreement. 

Cornish  and  McNeil  brought  this  action  on  the  19th  April, 
1913,  claiming  an  order  that  the  defendant  should  sign  all 
proper  consents  to  the  transfers  from  McNeil  to  Cornish  and 
from  Cornish  to  the  Allen  company  ; a declaration  that  McNeil 
and  Cornish  had  the  right  to  assign  without  leave;  damages 
for  the  refusal;  costs  and  general  relief.  At  the  trial,  on  the 
11th  November,  1913,  a claim  was  allowed  to  be  set  up  based 
upon  the  wrongful  entry  and  the  consequent  refusal  of  the 
Allen  company  to  carry  out  their  agreement. 

The  learned  trial  Judge,  Sir  Glenholme  Falconbridge,  found 
in  favour  of  the  plaintiffs,  and  directed  judgment  to  be  entered 
for  the  plaintiffs  declaring  that  they  had  the  right  to  assign ; 
damages  for  the  defendant’s  refusal  and  neglect  to  give  his 
consent ; damages  under  the  added  count ; and  a reference  as  to 
damages — with  costs. 

The  formal  judgment  taken  out  declares  the  right  of  McNeil 
and  Cornish  to  assign  without  consent;  orders  a reference  ‘‘to 
the  Master  in  Ordinary  of  this  Court  to  inquire  and  state  what 
damages  the  plaintiffs  or  either  of  them  have  sustained  by  rea- 
son of  the  defendant’s  refusal  to  give  his  consent  to  the  assign- 
ment of  the  said  lease  and  agreement  for  option  as  set  out  in 
the  plaintiffs’  amended  statement  of  claim,  and  also  to  inquire 
and  state  what  damages  the  plaintiffs  have  sustained  by  reason 
of  the  defendant’s  having  wrongfully  taken  possession  of  the 
said  lands  as  set  out  in  the  plaintiffs’  amended  statement  of 
claim. 

“4.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendant  do  forthwith  deliver  to  the  plaintiff'  John  W.  Corn- 
ish, or  to  whom  he  may  appoint,  povssession  of  the  above-de- 
scribed lands.” 

The  appeal  is  based  upon  the  allegations  that  McNeil,  on  the 
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3rd  February,  assigned  without  leave,  and  thereby  committed 
a breach  of  covenant  and  forfeited  his  lease;  that  no  request 
was  made  for  consent  before  actual  assignment  to  Cornish; 
that,  in  any  event,  consent  was  lawfully  withheld;  and  that 
McNeil  abandoned  the  premises  and  surrendered  the  lease. 

The  lease  is  dated  and  admittedly  was  made  on  the  15th 
January,  for  three  years  from  the  1st  February,  1912,  and 
contains  the  covenant  by  the  lessee,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  '‘that  the  lessee  will  not 
assign  or  sublet  without  leave,  but  such  leave  shall  not  be  wil- 
fully or  arbitrarily  withheld.” 

The  transaction  of  the  3rd  February  took  the  form  of  a 
document,  not  under  seal,  signed  by  McNeil,  giving  an  option  to 
Cornish  of  "my  lease  . . . for  the  sum  of  $8,000,  the  said 

option  to  expire  at  twelve  o’clock  midnight  on  Monday  Feb- 
ruary 10th  inst. ” This  was  on  Monday  the  3rd  February;  on 
Wednesday,  McNeil  saw  the  solicitor,  Mr.  Waddell,  who  was 
acting  for  both  himself  and  Mr.  Cornish,  and  put  the  matter  of 
obtaining  Boles’  consent  into  his  hands;  (p.  13)  "to  put  the 
whole  thing  through.”  On  Friday  the  7th  February,  Mr. 
Waddell  sent  White  to  the  defendant  to  get  his  consent,  giving 
him  a form  (a  duplicate  of  which  is  produced)  for  the  defend- 
ant to  sign:  "I,  Charles  Boles  . . . the  lessor  named  in  a 

certain  lease  to  one  William  McNeil  dated  the  15th  January, 
1912  . . . hereby  consent  to  the  assignment  of  the  said  lease 

to  J.  W.  Cornish.  . . .”  White  saw  the  defendant  at  his 

house;  there  was  some  argument  before  us  that  the  defendant 
did  not  know  that  White  was  acting  for  McNeil,  but  Mrs.  Boles 
herself  says  that  White  "asked  Mr.  Boles  if  he  would  sign  a 
paper,  and  Mr.  Boles  said  ‘no;’  and  he  asked  him  what  it  was 
for,  and  ...  he  said  'for  McNeil’  ” (p.  80).  It  is  quite 
plain  from  the  evidence  that  Boles  knew  perfectly  well  that 
White  was  asking  him  on  behalf  of  McNeil  to  consent  to  the  as- 
signment of  his  lease  to  Cornish,  and  it  is  equally  clear  that  the 
refusal  was  wilful,  arbitrary,  and  unreasonable.  The  defen- 
dant throughout  insisted  that  Mr.  McNeil,  and  Mr.  McNeil  only, 
should  remain  his  tenant.  No  doubt,  he  would  have  had  the 
right,  if  he  doubted  White’s  authority,  to  give  a conditional  re- 
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fusal  for  a time  sufficient  to  enable  him  to  make  certain  of 
White’s  authority;  but  there  was  nothing  of  that  kind,  the  re- 
fusal was  absolute  and  peremptory,  and  would  have  been  the 
same,  beyond  question,  had  McNeil  asked  for  it  in  person 
White  telephoned  Mr.  Waddell  and  was  instructed  to  make  an- 
other attempt,  which  he  did  with  the  same  result. 

Apparently  the  option  had  been  accepted  before  the  inter- 
view (although  this  does  not  seem  to  be  quite  clear),  the  ac- 
ceptance not  being  under  seal.  It  was  argued  that  this  was  an 
assignment  of  the  lease  without  consent,  which  voided  the  lease ; 
but  this  is  clearly  not  so. 

The  lease,  being  for  a term  more  than  three  years  beyond  the 
‘ ‘ time  of  making  thereof,  ’ ’ could  not  be  by  parol,  but  must  be  in 
writing  under  the  Statute  of  Frauds,  R.S.O.  1914,  ch.  102,  and 
is  not  protected  by  sec.  4 (R.S.O.  1897,  ch.  338,  sec.  3)  : Ua/wlins 
v.  Turner  (1699),  1 Ld.  Raym.  736;  and  cf.  Ryley  v.  Hicks 
(1723),  1 Str.  651. 

An  assignment  of  such  a lease  must  be  by  deed:  Convey- 
ancing and  Law  of  Property  Act,  R.S.O.  1897,  ch.  119,  sec. 
7;  R.S.O.  1914,  ch.  109,  sec.  9;  otherwise  it  is  ‘‘void  at  law,” 
operating  in  law  as  a mere  agreement:  Parker  v.  Taswell  (1858), 
2 DeG.  & J.  559;  Cowen  v.  Phillips  (1863),  33  Beav.  18.  Even 
had  the  transaction  been  an  assignment  not  under  seal,  the 
assignment  would  not  have  been  an  assignment  at  law\  It  is 
well  settled  that  an  assignment,  to  violate  such  a covenant  as 
we  are  now  considering,  must  be  valid  and  effective  in  point  of 
law;  there  must  be  an  assignment  at  law,  and  an  equitable 
assignment  or  document  operating  only  in  equity  is  not  enough: 
Gentle  v.  Faulkner,  [1900]  2 Q.B.  267,  especially  pp.  274,  276; 
cf.  Friary  Holroyd  and  Healey ^s  Breweries  Limited  v.  Single- 
ton,  [1899]  2 Ch.  261,  at  p.  263.  The  option  with  its  accept- 
ance, then,  cannot  effect  a forfeiture. 

On  the  8th  February,  1913,  a formal  assignment  was  executed 
of  the  lease  and  “the  said  option  therein  contained.”  This  was 
certainly  after  the  unreasonable,  wilful,  and  arbitrary  refusal 
by  the  defendant  to  consent.  But,  even  if  this  could  have  effected 
and  did  effect  a forfeiture,  such  forfeiture  was  clearly  waived 
by  the  subsequent  conduct  of  the  defendant.  On  the  27th  Feb- 
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ruary,  there  was  rent  coming  due  under  the  lease.  Cornish  of- 
fered the  defendant  two  months’  rent  in  advance,  which  he 
refused  to  accept.  Cornish  then  and  there  had  a long  discussion 
with  him  with  reference  to  the  lease  and  option  he  had  pur- 
chased from  McNeil  (p.  47).  Next  day  he  employed  White  to 
arrange  with  McNeil  to  meet  at  the  defendant’s,  and  White  did 
so;  and  Cornish  and  McNeil  met  at  the  defendant’s  on  that  day, 
the  28th  February.  ‘‘They  discussed  the  proposition  from  be- 
ginning to  end”  (p.  48)  ; and  the  defendant  persisted  in  refus- 
ing to  recognise  any  one  as  his  tenant  except  McNeil,  and  to  ac- 
cept rent  from  any  hand  but  McNeil’s;  to  put  an  end  to  the  con- 
troversy, which  lasted  past  midnight,  Cornish  handed  $26  for 
the  coming  two  months’  rent  to  McNeil,  and  McNeil  handed  it 
to  the  defendant  and  took  a receipt  for  ‘C$26,  being  two  months’ 
rent  for  the  months  of  March  and  April.”  Knowing  that  Mc- 
Neil had  “sold”  his  lease,  the  landlord  deliberately  accepted 
rent  accruing  due  after  the  forfeiture  alleged.  This  is  a waiver : 
Doe  d.  Gatehouse  v.  Bees,  4 Bing.  N.C.  384;  Doe  d.  Griffith  v. 
Pritchard  (1833),  5 B.  & Ad.  765;  Croft  v.  Lumley  (1855),  5 
E.  & B.  648,  in  Dom.  Proc.  (1858),  6 H.L.C.  672;  Davenport  v. 
The  Quee?i,  3 App.  Cas.  115. 

The  subsequent  transactions  before  the  teste  of  the  writ  are 
now  to  be  considered. 

On  the  8th  March,  1913,  Cornish  and  the  Allen  company 
entered  into  a contract  in  writing,  but  not  under  seal,  headed 
“Agreement  of  Sale  and  Option,”  the  operative  part  being  “I, 
the  vendor,  agree  to  sell  and  Allen  Edwards  Speirs  Realty  Co. 
Ltd.  agrees  to  buy  said  lease  and  option  from  the  said  vendor, 
for  the  sum  of  $3,460,  payable  within  five  days  from  the  date 
above  . . .”  This  is  signed  by  both  parties. 

Two  days  after,  i.e.,  on  the  10th  March  (p.  68),  Edwards,  of 
the  Allen  company,  went  to  see  the  defendant  and  asked  him  if 
he  were  willing  to  consent  to  the  transfer  (apparently  to  Corn- 
ish), and  he  said  he  was  not  (p.  68).  Edwards  went  over  Boles’ 
lease  with  him,  and  still  the  refusal  was  persisted  in.  “He 
seemed  quite  satisfied  that  he  did  not  need  to  give  his  consent” 
(p.  69).  Edwards  told  him  that  he  would  pay  any  lawyer  in 
the  city  that  he  would  wish  to  go  to  for  advice  on  the  matter. 
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and  the  defendant  agreed  to  go  down  town  the  next  day  with 
Edwards  and  see  a lawyer.  They  went  to  see  Mr.  Jones,  a soli- 
citor of  high  standing,  and,  on  the  facts  being  explained,  Mr. 
Jones  advised  the  defendant  that  he  should  give  his  consent. 
The  defendant  still  seemed  decided  that  he  would  not,  and  Ed- 
wards called  up  Cornish,  and  they  arranged  to  meet  that  evening 
at  the  defendant ’s.  ‘ ' We  told  him,  ’ ’ says  Cornish,  ‘ ‘ that  we  were 
there  with  the  full  purpose  of  trying  to  get  his  consent  to  the 
transfer  of  this  property,  first  from  Mr.  McNeil  to  myself  and 
then  from  myself  to  the  Allen  Edwards  Speirs  Company 
Limited,  and  Mr.  Boles  refused.”  Another  proposition  was 
then  made  which  eventually  came  to  nothing. 

The  writ  was  issued  on  the  19th  April,  1913.  It  is  as  of  that 
date  the  rights  of  the  plaintiffs  in  this  action  are  to  be  deter- 
mined ; subsequent  events  may  be  evidence  of  the  state  of  affairs 
at  the  teste  of  the  writ,  but  can  themselves  give  no  cause  of  ac- 
tion. This  was  laid  down  in  Northern  Electric  and  Manufactur- 
ing Co.  Limited  v.  Cordova  Mines  Limited,  in  this  Division,  a 
few  days  ago,"^  and  I do  not  add  anything  to  what  is  there  said. 
The  amendment  to  the  statement  of  claim  should  not  have  been 
allowed,  and  of  course  (as  I am  authorised  by  him  to  say)  would 
not  have  been  had  the  date  of  the  writ  been  brought  to  the  at- 
tention of  the  learned  Chief  Justice. 

Taking  the  state  of  affairs  as  of  the  teste  of  the  writ:  Corn- 
ish had  an  assignment  of  the  lease,  and  that,  if  valid,  made  him 
an  ‘Assign”  entitled  to  take  advantage  of  the  option:  Friary 
Holroyd  and  Healey  Breweries  Limited  v.  Singleton,  [1899]  1 
Ch.  86  (reversed  on  other  grounds  in  [1899]  2 Ch.  261) — so  far, 
however,  he  has  not  exercised  his  right  to  take  the  land  under 
the  option  nor  expressed  an  intention  so  to  do. 

The  position  of  Cornish  after  the  assignment  of  the  8th  Feb- 
ruary, 1913,  was  that  of  tenant  to  the  defendant,  if  that  assign- 
ment was  valid.  The  cases  make  it  perfectly  clear  that  the  as- 
signment was  valid  if  the  prior  refusal  was  wilful  or  arbitrary. 
The  sole  reason  expressed  by  the  defendant  was  that  McNeil 
and  no  one  else  should  be  his  tenant.  At  the  trial,  his  evidence 
was  deplorably  shifty  and  unreliable ; no  one  reading  it  can 

*Now  reported  ante  221. 
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fail  to  understand  why  the  learned  Chief  Justice  disbelieved 
him.  I have  read  it  more  than  once  to  find  precisely  what  rea- 
son he  now  desires  to  give.  He  says  he  thought  McNeil  should 
have  come  personally  and  let  him  know,  that  is,  that  he  could  not 
employ  an  agent  to  do  the  work  (p.  89).  Later,  he  v/ould  take 
no  money  as  rent  except  from  the  hand  of  McNeil  (p.  90). 
let  McNeil  have  it,  and  I did  not  let  any  one  else  have  it”  (p. 
93)  ; and  suggests  that  he  wanted  a tenant  to  be  actually  resi- 
dent on  the  premises  (p.  94).  ‘‘The  way  I understood  that 
that  the  man  could  not  sublet  nor  do  nothing  with  that  land 
without  letting  me  know  what  he  was  going  to  do  before  he  did 
it”  (p.  96).  He  thought  it  underhanded  for  McNeil  to  have 
any  dealings  with  the  land  without  consulting  him  first  (p. 
109),  etc.,  etc.  It  is  perfectly  obvious  that  he  was  determined 
not  to  consent  to  any  transfer  without  being  paid  for  it,  and  the 
reasons  given  are  only  excuses.  No  landlord  can  ask  a tenant  to 
do  all  his  transactions  in  person,  see  him  before  he  makes  any 
dealings  about  the  land,  insist  on  personal  residence,  etc.  It  re- 
quires no  authority  to  enable  us  to  decide  that  the  conduct  of 
the  defendant  was  wilful  and  arbitrary. 

If  authority  be  asked  for,  the  following  will  suffice : — 

A “wilful  refusal”  is  a refusal  without  any  reason  or  if  the 
objection  is  merely  capricious:  In  re  Windsor  Staines  and  South 
Western  Railway  Act  (1850),  12  Beav.  522,  at  p.  524.  “A  re- 
fusal arising  from  an  exercise  of  mere  will  or  caprice:”  Ex  p. 
Bradshaw  (1848),  16  Sim.  174,  at  p.  175;  Re  Commissioners  of 
Ryde  (1856),  26  L.J.  N.S.  Ch.  299,  at  p.  300.  “Arbitrary”  is 
“where  the  reason  given  was  capricious,  uncertain,  or  unrea- 
sonable:” Governors  of  Bridewell  Hospital  v.  Fawkner  (1892), 
8 Times  L.R.  637 ; not  a “fair  and  reasonable  ground:”  Treloar 
v.  Bigge  (1874),  L.R.  9 Ex.  151,  at  p.  155;  “without  any  rea- 
sonable ground:”  Quinion  v.  Horne,  [1906]  1 Ch.  596,  at  p. 
602. 

Many  cases  were  cited  by  Mr.  Mowat,  some  of  them  under  the 
Conveyancing  Act  of  1892,  and  consequently  to  be  read  with  dis- 
crimination. None  of  these  cases  indicate  that  conduct  of  the 
character  just  referred  to  is  not  wilful  and  arbitrary. 

This  being  so,  the  lessee,  McNeil,  was  at  liberty  to  assign  with- 
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out  the  defendant’s  consent,  and — the  tenancy  of  Cornish  be- 
ing denied  by  the  defendant — both  plaintiffs  were  then  en- 
titled to  a declaration  of  the  right  to  assign  without  leave.  It 
is  unnecessary  to  add  to  the  citation  of  authorities  given  by  the 
trial  Judge. 

The  defendant,  however,  pleads  that  the  premises  were  aban- 
doned and  he  has  re-entered;  that  the  rent  was  unpaid;  and 
that  the  Allen  company  are  not  fit  and  proper  persons  to  whom 
to  assign. 

The  alleged  abandonment  and  non-payment  of  rent  resulting 
in  re-entry  were  after  the  issue  of  the  writ,  but  there  is  no  ob- 
jection to  a defence  being  based  thereon:  Rules  159-164.  The 
old  practice  of  plea  puis  darrein  continuance  has' been  enlarged, 
and  our  present  practice  (not  substantially  different  from  that 
in  force  at  the  time  of  these  pleadings)  has  been  brought  into 
accord  with  simplicity  and  the  demands  of  justice. 

If  the  new  tenant  has  by  his  subsequent  conduct  put  himself 
into  such  a position  that  a declaration  of  right  would  be  of  no 
service,  such  a declaration  would  be  refused;  the  Court  does 
not  send  out  a mere  hrutum  fulmen.  The  advantages  sought  to 
be  obtained  are  two-fold : (1)  damages  for  refusal  to  assign ; and 
(2)  a removal  of  the  cloud  upon  Cornish’s  title.  As  to  the  first,  it 
is  thoroughly  settled  that  an  action  does  not  lie  in  damages  for  the 
refusal.  Treloar  v.  Bigge,  L.R.  9 Ex.  151,  Evans  v.  Levy,  [1910] 

1 Ch.  452,  and  other  cases,  may  be  referred  to.  Indeed  so  far 
was  the  doctrine  carried  that  it  was  thought  in  the  case  last 
mentioned  dindi  Jenkins  v.  Brice,  [1908]  1 Ch.  10,  that  no  costs 
could  be  given  the  plaintiff  in  such  a case ; this  is  now  settled  to 
the  contrary  by  WestY.  Gwynne,  [1911]  2 Ch.  1. 

If  by  any  means  the  lease  has  become  void  in  the  hands  of 
Cornish,  a declaration  of  the  right  of  McNeil  to  assign  to  him 
would  be  nugatory,  and  the  Court  would  not  make  such  a de- 
claratory decree:  Earl  of  Dysart  v.  Hammerton  and  Co.  (1914), 
30  Times  L.R.  379. 

The  defendant’s  claim  that  the  transaction  between  Cornish 
and  the  Allen  company  gave  him  a right  to  declare  the  lease 
void,  is  not  well-founded.  All  that  was  made  was  an  agreement, 
not  an  assignment  good  at  law.  His  other  claims  are  equally 
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baseless;  there  is  no  covenant  to  repair,  and,  if  there  were,  it 
was  not  broken;  there  is  no  covenant  for  personal  occupation 
or  any  occupation,  and  the  rent  was  duly  tendered  for  the  subse- 
quent months,  not  being  in  arrears  when  possession  was  taken. 

The  claim  of  both  plaintiffs  for  a declaratory  judgment  of 
the  right  to  assign  from  McNeil  to  Cornish  is  well-founded  and 
should  be  allowed. 

The  claim  of  Cornish  for  a declaratory  judgment  that  he  is 
entitled  to  assign  to  the  Allen  company  could  not  be  allowed  if 
asked  for  simply.  The  Allen  company,  since  the  beginning  of  the 
action,  but  before  trial,  repudiated  the  agreement,  and  that  re- 
pudiation was  acquiesced  in  by  the  plaintiff  Cornish.  This  would . 
be  a perfect  answer  to  the  claim  now  under  consideration,  were  it 
not  that  the  declaration  is  sought  in  order  to  found  a claim  for 
damages  by  Cornish  against  the  defendant.  At  the  time  the 
writ  issued,  there  could  be  no  such  claim,  for  reasons  already 
stated;  the  only  ground  for  such  damages  must  be  the  act  of 
the  defendant  after  writ,  and  that  cannot  be  disposed  of  in  this 
action. 

The  latest  case  in  the  Court  of  Appeal  in  England,  Earl  of 
Dysart  v.  Hammerton  and  Co.,  30  Times  L.R.  379,  lays  down  the 
rule  thus:  ‘‘The  rule  enabling  the  Court  to  make  a declaratory 
decree  ought  not  to  be  applied  where  a declaration  is  merely 
asked  as  a foundation  for  substantive  relief  which  fails.”  See  p. 
381. 

Here  the  objects  of  the  declaration  at  the  teste  of  the  writ 
were  two:  first,  to  enable  Cornish  to  carry  out  his  sale  to  the 
Allen  company ; that  now  fails  on  the  facts ; second,  to  give  him 
damages  for  the  refusal  to  consent  to  his  proposed  assignment  to 
the  company;  that  also  fails,  for  legal  reasons. 

Following,  therefore,  the  rule  above  referred  to,  Cornish 
should  have  no  declaration  as  to  his  right  to  assign  to  the  Allen 
company,  the  only  possible  advantage  to  him  being  to  enable 
him  to  prosecute  an  action  against  the  defendant  and  for  dam- 
ages for  wrongful  entry,  which  damages  cannot  be  given  in  this 
action. 

But  the  defendant  himself  has  raised  the  question  of  Corn- 
ish’s tenancy  continuing  in  existence;  accordingly  Cornish  is 
entitled  to  a judgment  that  he  is  still  lawfully  tenant  under  the 
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lease,  if  he  so  desires,  and  also  to  any  relief  based  on  such  declar- 
ation. And,  indeed,  as  has  been  already  said  by  implication,  it  is 
necessary  so  to  decide  to  enable  us  to  give  the  declaration  previ- 
ously spoken  of. 

The  substantive  relief  which  can  be  granted  is  a judgment 
declaring  the  validity  of  the  assignment  from  McNeil  to  Cornish 
and  Cornish’s  tenancy,  with  an  order  for  possession. 

The  counterclaim  was  rightly  dismissed. 

As  to  costs,  it  is  now  settled  that  costs  can  be  awarded  the 
tenant  suing  in  such  a case.  The  plaintiffs  should  have  the  gen- 
eral costs  of  the  action.  As  to  the  costs  of  the  amended  state- 
ment of  claim,  the  defendant  should  have  had  them,  had  he  drawn 
the  attention  of  the  trial  J udge  to  the  dates ; but  the  amendment 
was  made  suh  silentio;  and,  while  the  plaintiffs  should  have  no 
costs  of  a wholly  nugatory  proceeding,  the  defendant  should 
have  none  either ; nor  should  the  plaintiffs  have  the  costs  of 
taking  out  a judgment  almost  wholly  wrong. 

As  to  the  costs  of  the  appeal,  counsel  did  not  call  the  atten- 
tion of  the  Court  to  the  dates  on  the  question  of  damage : it  was 
left  to  the  Court  to  discover  the  facts  from  an  examination  of 
the  papers.  The  notice  of  appeal  does  not  suggest  the  point,  the 
reasons  being  only  the  alleged  improper  assignment  from  Mc- 
Neil to  Cornish,  and  that  the  refusal,  if  any,  was  not  arbitrary ; 
the  improper  assignment  by  Cornish  to  the  Allen  company,  and 
the  abandonment  of  the  premises  and  re-entry. 

The  ground  upon  which  I think  we  cannot  give  Cornish  a 
decree  declaring  his  right  to  assign  to  the  Allen  company  was 
not  taken  either  in  notice  or  in  argument,  but  both  notice  and 
argument  were  upon  the  right  in  March  of  Cornish  to  assign  to 
the  company. 

The  real  and  substantial  matters  involved  in  the  appeal  have 
been  adjudged  against  the  defendant;  and,  although  the  judg- 
ment is  wrong  in  form  and  in  substance  and  must  be  amended, 
the  defendant  should  pay  the  costs  of  the  appeal. 

Of  course  this  adjudication  will  be  wholly  without  prejudice 
to  any  action  Cornish  may  be  advised  to  bring  for  damages, 
etc.,  for  anything  since  the  teste  of  the  writ. 

Judgment  varied. 
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[APPELLATE  DIVISION.] 
Millard  v.  Toronto  R.W.  Co. 


Damages — 'Negligence — Street  Railway — Injury  to  Property — Moneys  Re- 
ceived from  Insurance  Company — Evidence. 

At  the  trial  of  an  action  for  damages  for  injury  to  the  plaintiff’s  vehicle 
by  a collision  with  a.  car  of  the  defendants,  the  plaintiff,  testifying  on  his 
own  behalf,  was  asked  by  the  defendants’  counsel,  on  cross-examination, 
in  regard  to  the  quantum  of  damages,  whether  he  had  received  money 
from  an  insurance  company  for  the  damage  to  his  vehicle: — 

Held,  that  the  trial  Judge  properly  refused  to  allow  the  question  to  be 
answered:  the  wrongdoers  (the  defendants)  were  not  entitled  to  have  any 
advantage  from  an  insurance  effected  by  the  plaintiff ; with  the  rights  of 
the  plaintiff  and  the  insurance  company  inter  se  the  defendants  had  no 
concern. 

Aliter,  in  eases  under  the  Fatal  Accidents  Act,  where  the  amount  to  be  re- 
covered is  the  actual  pecuniary  loss  sustained  by  those  entitled  under 
the  statute. 

Review  of  the  authorities. 

Yates  V.  Whyte  (1835),  4 Bing.  N.C.  272,  Hicks  v.  Newport,  etc.,  R.W.  Co.. 
(1857),  4 B.  & S.  403  (note),  and  Grand  Ti'unk  R.W.  Co.  v.  Jennings 
(1888),  13  App.  Cas.  800,  specially  referred  to. 

Appeal  by  the  defendants  from  the  judgment  of  Denton^ 
JuN.Co.C.J.,  in  favour  of  the  plaintiff,  in  an  action,  in  the 
County  Court  of  the  County  of  York,  to  recover  damages'  for 
injury  to  the  plaintiff’s  motor  car  by  a collision  with  an  electric 
street  car  of  the  defendants. 

At  the  trial,  the  plaintiff  was  examined  as  a witness  on  his 
own  behalf,  and  the  defendants’  counsel  asked  him,  on  cross- 
examination,  whether  he  had  received  some  money  from  an  in- 
surance company  for  the  damage  to  his  car.  On  objection  by 
the  plaintiff’s  counsel,  the  County  Court  Judge  refused  to  allow 
the  question;  and  the  ground  of  appeal  was,  that  the  question 
was  a proper  one,  and  should  have  been  answered. 


May  11.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Rid- 
dell, Sutherland,  and  Leitcii,  JJ. 

D.  L.  McCarthy,  K.C.,  for  the  appellants,  argued  that  the 
question  in  dispute  should  have  been  allowed,  as  it  was  the  duty 
of  the  jury  to  take  into  account  in  assessing  damages  any  in- 
surance money  received  by  the  plaintiff.  He  referred  to  Dawson 
V.  Niagara  St.  Catharines  and  Torcmto  R.W.  Co.  (1911),  2 O. 
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W.N.  1080,  at  p.  1084;  Mayne  on  Damages,  7th  ed.,  pp.  552, 
553.  He  urged  that  there  should  he  a new  trial. 

J.  P.  MacGregor,  for  the  plaintiff,  the  respondent,  contended 
that  the  question  had  been  rightly  disallowed,  as  the  jury  had 
no  right  to  consider  in  reduction  of  damages  any  insurance 
money  which  might  have  been  received  by  the  plaintiff,  and  he 
referred  to  Hanna  v.  Canadian  Pacific  B.W.  Co.  (1908),  11  0. 
W.R.  1069;  Bradbiirn  v.  Great  Western  B.W.  Co.  (1874),  L.R. 
10  Ex.  1;  The  Marpessa,  [1891]  P.  403,  at  p.  409;  Mayne  on 
Damages,  5th  ed.,  p.  411 ; Longhead  v.  Collingwood  Shipbuilding 
Co.  (1908),  16  O.L.R.  64. 

McCarthy,  in  reply. 

June  15.  The  judgment  of  the  Court  was  delivered  by  Rid- 
dell, J. : — The  plaintiff’s  motor  car  was  run  into  and  damaged 
by  the  defendants’  street  car.  It  became  on  the  trial  a ques- 
tion of  ‘‘how  much?”  The  defendants’  counsel  asked  the  plain- 
tiff if  he  had  received  some  money  from  an  insurance  com- 
pany for  the  damage  to  his  motor.  On  objection  by  the  plain- 
tiff’s counsel,  the  learned  County  Court  Judge  refused  to  al- 
low the  question.  We  are  asked  to  grant  a new  trial. 

The  question  whether  a wrongdoer  who  had  caused  damage 
by  a collision  was  entitled  to  have  advantage  of  an  insurance 
effected  by  the  complainant  and  money  paid  thereunder  to  him 
came  up  squarely  many  years  ago  in  Yates  v.  Whyte  (1835),  4 
Bing.  N.C.  272.  There  the  plaintiff  sued  the  defendant  for 
damaging  his  ship  by  collision.  He  had  been  paid  a sum  of 
money  by  an  insurance  company,  but  it  was  held  by  the  full 
Court  of  Common  Pleas  that  the  wrongdoer  could  not  have  any 
advantage  therefrom.  It  was  put  partly  on  the  ground  that 
the  insurers  were  entitled  to  bring  an  action  in  the  name  of  the 
insured;  but  the  Court  held  that  the  same  rule  applied  when 
the  action  was  brought  by  the  plaintiff  on  his  own  account  (see 
p.  285).  This  case  has  never  been  questioned,  much  less  over- 
ruled, though  not  infrequently  referred  to:  Dickenson  v.  Jar- 
dine  (1868),  L.R.  3 C.P.  639,  at  p.  644,  per  Willes,  J. ; Stringer  v., 
English,  etc..  Insurance  Co.  (1869),  L.R.  4 Q.B.  676,  692;  Jeb- 
sen  V.  East  and  West  India  Dock  Co.  (1875),  L.R.  10  C.P.  300, 
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at  p.  305,  by  Denman,  J.,  giving  the  judgment  of  the  Court 
(Coleridge,  C.J.,  Grove  and  Denman,  JJ.)  ; Simpson  v.  Thomp- 
son (1877),  3 App.  Cas.  279,  at  pp.  284  sqq.;  Midland  Insur- 
ance Co.  V.  Smith  (1881),  6 Q.B.D.  557,  at  p.  567.  Bradhurn  v. 
Great  Western  B.W.  Co.  (1874),  L.R.  10  Ex.  1,  was  the  case  of 
a personal  injury  where  the  injured  person  had  been  paid  acci- 
dent insurance,  and  the  same  rule  is  laid  down  by  the  Court  of 
Exchequer,  quoting  Dalhy  'v.  India  and  London  Life  Assurance 
Co.  (1854),  15  C.B.  365;  Hicks  v.  Newport,  etc.,  R.W.  Co. 
(1857),  4 B.  & S.  403  (note).  The  Marpessa,  [1891]'  P.  403 
(at  p.  409),  is  again  a case  of  goods. 

In  our  own  Courts  the  same  principle  has  been*  laid  down  in 
Misner  v.  Toronto  and  York  Radial  R.W.  Co.  (1908),  11  O.W. 
R.  1064  (see  p.  1069.)  Cases  under  Lord  Campbell’s  Act  have 
no  application:  see  per  Osier,. J.A.,  giving  the  judgment  of  the 
Court  of  Appeal,  at  p.  1069,  in  the  case  last-named. 

In  cases  under  Lord  Campbell’s  Act  the  amount  to  be  re- 
covered is  the  actual  pecuniary  loss  sustained  by  those  entitled 
under  the  statute.  In  Hicks  v.  Newport,  etc.,  R.W.  Co.,  4 B. 
& S.  403  (note).  Lord  Campbell  told  the  jury  that  in  case  of  an 
accident  policy  of  which  the  plaintiffs  had  the  advantage,  the 
amount  should  be  deducted  from  the  sum  they  would  otherwise 
award.  The  reason  is  perfectly  plain;  those  left  behind  re- 
ceive a sum  of  money  they  would  not  have  received  but  for  the 
death;  but  that  would  not  be  the  rule  had  the  person  injured 
been  himself  suing.  As  pointed  out  by  Bramwell,  B.,  in  Brad- 
hurn V.  Great  Western  R.W.  Co.,  L.R.  10  Ex.  1,  at  p.  2:  ‘‘The 
right  to  be  compensated  when  the  event  insured  against  hap- 
pens is  an  equivalent  for  the  premiums  paid;  it  is  a quid  pro 
quo,  larger  if  he  gets  it,  on  the  chance  that  he  will  never  get  it 
at  all.  . . . Under  Lord  Campbell’s  Act  . . . if  . . . 

the  person  claiming  damages  was  put  by  the  death  of  his  re- 
lative into  possession  of  a large  estate,  there  was  no  loss ; he  was 
a gainer  by  the  event;  and  similarly,  whatever  comes  into  the 
possession  of  the  family  who  have  suffered  by  the  death  of  their 
relative  by  reason  of  his  death  must  be  taken  into  account.” 
The  reason  for  that  is  the  rule  first  laid  down  in  Franklin  v. 
South-Eastern  R.W.  Co.  (1858),  3 H.  & N.  211,  that  the  dam- 
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ages  were  to  be  a compensation  equivalent  to  the  pecuniary 
benefits  which  might  reasonably  be  expected  from  the  continu- 
ance of  the  life;  but,  says  Bramwell,  B.  (L.R.  10  Ex.  at  p.  3)  : 
‘‘That  has  no  bearing  on  the  case  of  a person  suing  upon  his 
common  law  right  for  injuries  caused  to  him  by  the  defendants’ 
negligence.”  As  Pigott,  B.,  says  (p.  3)  : “There  is  no  reason  or 
justice  in  setting  off  what  the  plaintiff  has  entitled  himself  to 
under  a contract  with  third  persons,  by  which  he  has  bargained 
for  the  payment  of  a sum  of  money  in  the  event  of  an  accident 
to  him.  He  does  not  receive  that  money  because  of  the  accident, 
but  because  he  has  made  a contract  providing  for  the  contin- 
gency ; an  accident  must  occur  to  entitle  him  to  it,  but  it  is  not 
the  accident,  but  the  contract,  which  is  the  cause  of  his  receiving 
it.” 

In  the  same  case  of  Hicks  v.  Newport,  etc.,  B.W.  Co.,  4 B. 
& S.  403  (note).  Lord  Campbell  told  the  jury  that  as  to  the 
life  insurance  policy  probably  they  would  not  allow  the  full 
value  without  deductions;  he  said:  “If  you  allow  any  deduc- 
tion ...  it  will  only  be  in  respect,  I should  think,  of  the 
premiums  that  would  be  paid  by  the  family,  or  which  would 
have  been  paid  by  himself  if  the  fatal  accident  had  not  hap- 
pened. ” 

The  question  came  up  in  Pym  v.  Great  Northern  R.W.  Co. 
(1862-3),  2 B.  & S.  759,  4 B.  & S.  396,  a little  differently;  but 
in  Jennings  v.  Grand  Trunk  R.W.  Co.  (1887),  15  A.R.  477,  our 
Court  of  Appeal  was  called  upon  to  deal  with  life  insurance  in 
actions  under  Lord  Campbell’s  Act  like  that  of  Hicks  v.  New- 
port, etc.,  R.W.  Co.;  Beckett  v.  Grand  Trunk  R.W.  Co.  (1886), 
13  A.R.  174,  was  considered,  and  the  case  went  to  the  Judicial 
Committee  suh  nom.  Grand  Trunk  R.W.  Co.  v.  Jennings  (1888), 
13  App.  Cas.  800.  Their  Lordships  of  the  Judicial  Committee 
held  that  the  rule  supposed  to  be  laid  down  in  the  Beckett  case, 
viz.,  that  the  amount  of  the  insurance  money  received  should  be 
deducted  from  the  damages  as  a matter  of  law,  was  not  sound, 
and  laid  down  the  proper  rule  (pp.  804-805)  : “When  the 
widow’s  provision  takes  the  shape  of  a policy  on  his  own  life 
. . . . the  pecuniary  benefit  which  accrued  to  the  respondent 
from  his  premature  death,  consisted  in  the  accelerated  receipt 
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of  a sum  of  money,  the  consideration  for  which  had  already 
been  paid  by  him  ...  In  such  a case,  the  extent  of  the  bene- 
fit may  fairly  be  taken  to  be  represented  by  the  use  or  interest 
of  the  money  during  the  period  of  acceleration.”  Accordingly, 
the  jury  are  always  told  that  they  are  to  take  into  consideration 
the  advantage  accruing  from  such  acceleration. 

But  none  of  that  doctrine  (which  depends  on  the  fact  that 
all  that  can  be  recovered  under  Lord  Campbell’s  Act  is  the  act- 
ual pecuniary  loss)  has  or  can  have  any  application  to  the  case 
of  a person  himself  suing  for  injury  either  to  his  person  or  his 
property.  He  has  two  distinct  causes  of  action : the  one  on  the 
contract  with  the  insurance  company  which  has  insured  him 
against  accident,  that  they  shall  on  the  occurrence  of  an  acci- 
dent pay  him  a sum  of  money,  not  certain,  perhaps,  but  which 
the  accident  makes  certain.  That  contract  he  has  paid  money 
for,  and  is  entitled  to  enforce,  even  if  he  lets  the  wrongdoer  go. 
The  other  cause  of  action  he  has  is  in  tort  against  the  wrongdoer 
for  damages,  which  he  may  enforce,  even  if  he  lets  the  insurance 
company  go.  There  is  no  reason  why  both  cannot  be  enforced. 

If  now  he  sues  the  wrongdoer,  he  is  entitled  to  the  full 
amount  for  himself  if  the  insurance  company  have  not  paid 
him;  if  they  have  paid  him,  the  insurance  company  have  rights 
which  we  need  not  go  into  here ; they  are  indicated  in  the  cases 
cited.  But  with  the  rights  of  the  plaintiff  and  the  insurance 
company  inter  se,  the  wrongdoer  has  no  concern.  Mayne  on 
Damages,  8th  ed.,  pp.  495  sqq.,  may  be  consulted. 

The  ruling  at  the  trial  was  right,  and  this  motion  must  be 
dismissed  with  costs. 


XXXI.] 


ONTARIO  LAW  REPORTS. 


531 


[APPELLATE  DIVISION.] 
Vansickler  V.  McKnight  Construction  Co. 


Vendor  and  Purchaser — Agreement  for  Sale  of  Land  of  Incorporated  Trad- 
ing Company — Formation  of  Contract — Offer  Signed  hy  Officer  of  Com- 
pany— Acceptance  hy  Purchaser — Attemptt  of  Company  to  Repudiate 
— Evidence — True  Agreement  of  Parties — Construction — Payment  on 
Completion  of  Sale — Time-clause — Forfeiture — Relief  against — Want 
of  Corporate  Seal — Authority  of  Officers  of  Company — By-laws — On- 
tario Companies  Act,  2 Geo.  V.  ch.  31,  sec.  139 — Specific  Performance. 

The  plaintiffs  sought  specific  performance  of  an  agreement  for  the;  sale  to 
them  of  lands  of  the  defendant  company,  an  incorporated  trading  con<- 
pany.  The  plaintiffs  relied  on  a written  offer  to  sell,  prepared  and  signed 
by  the  defendant  D.,  the  secretary-treasurer  of  the  defendant  company 
and  enclosed  in  a letter  written  and  signed  by  D.  on  the  21st  February, 
1913,  and  sent  to  the  plaintiffs,  and  an  acceptance  by  the  plaintiffs.  The 
sum  of  $100  was  to  be  paid  in  cash  as  a deposit  and  ‘‘$1,400  on  the  com- 
pletion of  the  sale;”  the  balance  to  be  secured  by  mortgage  payable  by 
instalments;  the  sale  to  be  completed  on  or  before  the  10th  March,  1913; 
and  possession  to  be  given  on  the  16th  April,  1913.  Time  was  to  be  of 
the  essence  of  the  contract.  The  letter  stated  that  M.,  the  president  of 
the  company,  was  out  of  town  and  would  not  return  till  late  in  April, 
so  that  his  signature  could  not  be  obtained  until  then.  The  plaintiffs 
signed  the  acceptance,  and  paid  the  $100  to  the  company;  they  had  the 
$1,400  ready  to  pay  on  the  10th  March,  and  so  notified  the  defendants^ 
solicitor,  but  the  president  had  not  returned,  and  the  solicitor  insisted 
that  the  $1,400  should  be  paid,  and  the  deed  signed  when  the  president 
returned.  The  plaintiffs  were  not  willing  to  paj^  unless  upon  an  under- 
taking to  furnish  a deed;  and  on  the  22nd  May  the  defendants’  solicitor 
wrote  stating  that  they  were  under  no  obligation  to  complete  the  trans- 
action, and  returned  the  $100  deposit,  which  the  plaintiffs  refused  to  ac- 
cept. Subsequently  the  plaintiffs  tendered  the  $1,400  and  a mortgage 
executed  by  them,  and  demanded  a deed,  which  was  refused: — 

Held,  that  the  written  document  contained  the  true  agreement  between 
the  parties;  both  intended  to  carry  out  the  sale;  the  delay  was  owing 
to  the  absence  of  the  president;  and  the  attempt  to  repudiate  the  com- 
pany’s liability  was  an  afterthought. 

2.  That,  according  to  the  true  construction  of  the  agreement,  the  $1,400 
was  to  be  paid  on  the  completion  of  the  sale. 

3.  That  there  was  no  forfeiture  under  the  time-clause  in  the  agreement; 
but,  if  there  was,  the  condition  of  forfeiture  was  in  the  nature  of  a pen- 
alty from  which  the  plaintifi’s  were  entitled  to  be  relieved  on  payment 
of  the  purchase-money  due. 

Kilmer  v,  British  Columbia  Orchard,  Lands  Limited,  [1913]  A.C.  319,  fol- 
lowed. 

4.  That,  as  it  appeared  from  the  evidence  that  the  sale  of  tlie  land  was. 
with  the  view  of  enabling  the  company  to  piirchase  other  lands  to  carry 
on  their  business,  the  contract  was  one  in  furtherance  of  tlie  objects  of 
the  company,  and  the  president  and  secretary-treasurer  being  autlior- 
ised  by  the  by-laws  to  make  all  contracts  and  engagements  on  behalf 
of  the  company,  and  both  having  concurred  in  the  agreement,  it  was, 
under  sec.  139  of  the  Companies  Act,  2 Geo.  V.  ch.  31,  and  also  indepen- 
dently of  the  statute,  sufficiently  signed  to  bind  the  company,  without 
the  corporate  seal. 

Judgment  of  Riddell,  J.,  decreeing  specific  performance,  affirmed. 
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Appeal  by  the  defendants  from  the  judgment  of  Riddell,  J., 
at  the  trial,  in  favour  of  the  plaintiffs,  the  purchasers,  in  an 
action  for  specific  performance  of  an  agreement  for  the  sale  and 
purchase  of  land.  The  defendant  company,  the  vendor,  was  an 
incorporated  trading  company,  and  the  written  agreement  upon 
which  the  plaintiffs  relied  was  not  under  the  company’s  cor- 
porate seal. 

March  25.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Mac- 
LAREN,  J.A.,  Clute  and  Leitch,  JJ. 

R.  S.  Robertson,  for  the  appellants.  The  written  document 
does  not  shew  the  actual  terms  agreed  upon  by  the  parties,  and 
oral  evidence  is  admissible  to  prove  the  true  agreement,  which 
is  also  shewn  by  a certain  letter  of  the  21st  February,  1913, 
written  by  the  defendant  Douglas:  Halsbury’s  Laws  of  England, 
vol.  7,  p.  373.  Besides,  the  agreement  was  invalid,  as  it  lacked 
the  corporate  seal:  Birney  v.  Toronto  Milk  Co.  (1902),  5 O.L.R. 
1;  National  Malleable  Castings  Co.  v.  Smiths^  Falls  Malleable 
Castings  Co.  (1907),  14  O.L.R.  22.  The  defendant  company  is 
a trading  corporation,  but  the  contract  was  not  one  within  the 
scope  of  the  business  which  it  was  incorporated  to  carry  on. 

R.  McKay,  K.C.,  for  the  plaintiffs,  the  respondents.  The 
learned  trial  Judge’s  findings  are  all  in  favour  of  the  plaintiffs, 
and  are  correct.  The  oral  evidence  which  is  relied  on  to  vary  the 
written  agreement  was  in  regard  to  what  took  place  before  the 
document  was  signed.  The  writing  is  the  true  agreement  of  the 
parties  and  cannot  be  varied  by  the  oral  testimony:  Carter  v. 
Canadian  Northern  R.W.  Co.  (1911),  23  O.L.R.  149,  24  O.L.R. 
370.  The  plaintiffs  were  always  ready  and  willing  to  complete 
the  contract.  There  was  no  forfeiture ; or,  if  there  was,  the  condi- 
tion was  in  the  nature  of  a penalty  from  which  the  plaintiffs  are 
entitled  to  be  relieved,  as  in  Kilmer  v.  British  Columbia  Orchard 
Lands  Limited,  [1913]  A.C.  319,  and  Boyd  v.  Richards  (1913), 
29  O.L.R.  119.  The  contract  is  not  void  for  want  of  the  com- 
pany’s corporate  seal.  The  by-laws  give  the  president  and  sec- 
retary-treasurer power  to  make  all  contracts  and  engagements  on 
behalf  of  the  company.  Both  these  officers  concurred  in  this 
agreement  to  sell.  The  contract  was  such  an  one  as  did  not  need 
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the  corporate  seal:  A.  E.  Thomas  Limited  v.  Standard  Bank  of 
Canada  (1910),  1 O.W.N.  379 ; Halsbury’s  Laws  of  England,  vol. 
5,  para.  491;  Beer  v.  London  and  Paris  Hotel  Co.  (1875),  L.R. 
20  Eq.  412 ; Trusts  and  Guarantee  Co.  v.  Abbott  Mitchell  Iron 
Co.  (1902),  11  O.L.R.  403.  If  the  agreement  be  not  binding  on 
the  company,  then  the  defendant  Douglas  is  liable  for  having 
entered  into  it  without  authority:  Starkey  v.  Bank  of  England, 
[1903]  A.C.  114. 

Robertson,  in  reply,  on  the  question  of  Douglas’s  liability, 
referred  to  McManus  v.  Fortescue,  [1907]  2 K.B.  1;  Bowstead’s 
Law  of  Agency,  5th  ed.,  p.  417 ; and  as  to  forfeiture  by  the  plain- 
tiffs, to  Wilson  V.  West  Hartlepool  Harbour  and  R.W.  Co. 
(1864),  34  Beav.  187. 
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June  15.  The  judgment  of  the  Court  was  delivered  by  Clute, 
J. : — Appeal  from  the  judgment  of  the  trial  Judge,  Riddell,  J., 
ordering  specific  performance  with  a reference  as  to  title.  The 
agreement  in  question  was  prepared  by  the  defendant  Douglas, 
secret ary-treasurer  of  the  defendant  company,  and  was  enclosed 
in  a letter  sent  by  him  to  the  plaintiffs  dated  the  21st  February, 
1913.  The  agreement  provides  that  the  offer  is  to  be  accepted  on 
the  following  day,  otherwise  void;  $100  is  to  be  paid  in  cash  as 
a deposit  and  ''$1,400  on  the  completion  of  the  sale,”  and  the 
balance  to  be  secured  by  mortgage  payable  by  instalments,  and 
"sale  to  be  completed  on  or  before  the  10th  March,  1913.  Pos- 
session of  the  said  premises  April  16th,  1913.”  The  letter  draws 
attention  to  the  clause  as  to  possession,  and  mentions  that,  "as 
I told  you,  Mr.  McKnight  is  out  of  town,  and  will  not  be  back  till 
late  in  April,  so  that  we  will  not  be  able  to  get  his  signature  until 
then,  but  that  need  not  make  any  difference  in  the  transfer  as 
far  as  you  are  concerned.  It  can  go  ahead,  and  he  can  sign  the 
necessary  papers  when  he  returns.  ’ ’ 

Upon  a conflict  of  testimony,  the  trial  Judge  expressly  ac- 
cepts the  evidence  of  the  plaintiffs,  without  imputing  ill  intent  to 
the  defendants,  upon  whose  recollection  he  cannot  rely. 

The  agreement  was  duly  executed  on  the  day  named,  and  the 
$100  paid.  The  $1,400  was  dejiosited  by  the  plaintiffs  in  the 
hands  of  their  solicitor  prior  to  the  10th  March,  and  on  that  day 
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the  plaintiffs’  solicitor  wrote  to  the  defendants’  solicitor  advis- 
ing him  that  they  had  the  money  and  desired  to  close  the  matter 
as  soon  as  possible.  On  the  17th,  Douglas,  secretary-treasurer  of 
the  defendant  company,  replied,  stating  that  McKnight  would 
not  be  back,  probably,  before  the  end  of  May,  and  the  plaintiffs  ’ 
solicitor  then  suggested  that  the  deeds  might  be  sent  to  Mc- 
Knight for  execution.  On  the  19th  March,  the  defendants’ 
solicitor  suggests  that  his  clients  are  willing  to  withdraw  from 
the  sale  and  allow  the  matter  to  drop.  The  result  of  the  corres- 
pondence was,  that  the  defendants  insisted  that  the  $1,400  should 
be  paid  in  cash  and  the  deeds  might  be  signed  when  McKnight  re- 
turned. The  plaintiffs  denied  any  arrangement  by  which  the 
money  was  to  be  paid  before  the  transaction  was  completed.  On 
the  20th  May,  the  defendants  enclosed  a cheque  for  $100  and 
declared  the  contract  cancelled.  On  the  21st,  this  was  returned ; 
and,  while  insisting  that  the  payment  was  not  to  be  made  until 
the  transaction  was  closed,  the  plaintiffs’  solicitors  offered  as  a 
matter  of  convenience  to  make  the  cash  payment  on  receiving  an 
undertaking  that  the  deed  would  come  when  McKnight  returned. 
In  the  meantime  the  mortgage  had  been  approved  and  executed 
on  the  10th  March. 

On  the  22nd  May,  the  defendants’  solicitor  writes  a further 
letter  stating  that  there  is  no  binding  contract,  and  that  they  are 
under  no  obligation  to  complete  the  transaction,  and  so  return 
the  $100  deposit.  Subsequently  the  $1,400  was  tendered  with 
the  mortgage,  and  a deed  demanded,  which  was  refused. 

The  trial  Judge  finds  that  McKnight  and  Douglas  had  the 
management  of  the  company  and  had  power  to  deal  for  the 
company  in  this  transaction,  and  Mr.  Douglas  was  authorised  to 
enter  into  a contract  of  this  kind  by  the  general  methods  of  busi- 
ness pursued  by  the  company,  and  finds  that  the  document  which 
he  drew  was  precisely  what  had  been  arranged  between  the 
parties;  and,  upon  the  evidence,  holds  that  there  was  no  mis- 
understanding; that  the  plaintiffs  dealt  with  the  company  in 
good  faith;  that  they  signed  the  offer  carrying  out  the  terms 
which  they  had  made  with  McKnight  previously;  that  they  re- 
ceived the  letter  enclosing  the  offer  and  asking  for  a cheque  for 
$100,  and  signed  the  document;  that  the  company  accepted  the 
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$100  which  they  had  no  right  to  unless  this  acceptance  of  the 
offer  for  the  company  by  Douglas  had  been  justified;  that  they 
kept  that  money  a long  time  even  after  the  dispute  arose;  that 
the  sale  was  to  be  completed  on  the  10th  March,  1913 ; and  that, 
on  completion  of  the  sale,  the  $1,400  was  to  be  paid,  and  the  bal- 
ance was  to  remain  on  mortgage. 

A careful  perusal  of  the  evidence  satisfies  me,  having  regard 
to  the  credit  given  by  the  trial  Judge  to  the  plaintiffs  and  their 
witnesses,  that  these  findings  are  fully  supported  by  the  evidence. 

The  two  points  argued  by  Mr.  Robertson  were : (1)  that  parol 
evidence  was  admissible  to  shew  that  the  written  document  did 
not  contain  the  true  agreement  of  the  parties,  and  that  this  was 
evidenced  further  by  the  letter  of  the  21st  February;  (2)  that 
the  agreement  was  invalid,  not  having  the  corporate  seal. 

The  first  point,  having  regard  to  the  findings  of  the  trial 
Judge,  is,  I think,  wholly  untenable.  The  oral  evidence  relied 
on  is  in  respect  of  what  took  place  before  the  agreement 
was  signed;  and,  according  to  the  plaintiffs’  evidence,  the 
agreement  conforms  to  that  understanding,  and  the  trial 
Judge  so  finds.  The  letter  from  Douglas  of  the  21st  Feb- 
ruary, although  received  by  Vansickler  after  the  execution 
of  the  agreement,  does  not  add  any  new  term.  It  simply 
draws  attention  to  the  fact  that  they  are  not  to  give  up 
possession  until  the  16th  April,  and  that  McKnight  will  be 
back  late  in  April.  It  does  not  state  that  the  $1,400  is  to  be 
paid  before  the  completion  of  the  sale  as  provided  by  the  agree- 
ment ; so  that,  as  to  the  merits,  the  plaintiffs  were  always  ready 
and  willing  and  offered  to  complete  the  contract  on  their  part 
and  to  pay  the  $1,400  on  the  day  named.  It  was  owing  to  the 
defendants’  inability  to  perform  their  part  of  the  contract  that 
the  whole  trouble  arose.  I find  it  impossible  in  reading  the  evi- 
dence to  come  to  any  other  conclusion  than  this:  that  both 
parties  intended  to  carry  out  the  sale,  and  that  the  delay  was 
owing  to  the  absence  of  McKnight;  that  it  was  an  afterthought 
on  the  part  of  the  defendants  to  repudiate  the  company’s  lia- 
bility under  the  contract. 

According  to  the  true  construction  of  the  agreement  and  of 
its  terms,  the  $1,400  was  to  be  paid  on  the  completion  of  the 
sale.  This  the  plaintiffs  were  always  ready  to  do. 
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I do  not  think  that  any  forfeiture  took  place  under  the 
clause  in  the  contract  providing  that  time  should  be  of  its  es- 
sence ; but,  if  it  did,  the  condition  of  forfeiture  was  in  the  nature 
of  a penalty  from  which  the  plaintiffs  were  entitled  to  be  relieved, 
on  payment  of  the  purchase-money  due : Kilmer  v.  British  Colum- 
bia Orchard  Lands  Limited,  [1913]  A.C.  319;  Boyd  v.  Richards, 
29  O.L.R.  119. 

In  the  Kilmer  ease,  the  language  of  Hellish,  L.J.,  in  In  re 
Dagenham  (Thames)  Dock  Co.  (1873),  L.R.  8 Ch.  1022,  is  re- 
ferred to  by  Lord  Moulton  as  follows:  ‘I  have  always  under- 

stood that  when  there  is  a stipulation  that  if  on  a certain  day  an 
agreement  remains  either  in  whole  or  in  part  unperformed — 
in  which  case  the  damage  may  be  either  very  large  or  very 
trifling — there  is  to  be  a certain  forfeiture  incurred,  that  stipu- 
lation is  to  be  treated  as  in  the  nature  of  a penalty  ’ That  was  a 
case  like  this  of  forfeiture  claimed  under  the  letter  of  an  agree- 
ment, and  a cross-action  for  specific  performance.  James,  L.J., 
seems  to  have  been  of  the  same  opinion.  Hn  my  opinion,’  he 
says,  ‘this  is  an  extremely  clear  case  of  a mere  penalty  for  non- 
payment of  the  purchase-money.’  ” In  the  Kilmer  case,  the 
first  instalment  had  been  paid,  and  default' was  made  in  the 
second  instalment.  The  Court  was  of  opinion  that  the  circum- 
stances of  the  case  brought  it  entirely  within  the  ruling  of  the 
Dagenham  case.  It  is  unnecessary  here  to  decide  whether  the 
Kilmer  case  would  apply  if  express  provision  was  made  for  a 
return  of  the  deposit. 

In  the  present  case  nothing  is  said  as  to  return  of  the  deposit ; 
and  in  such  case  “the  Court  will  decline  to  order  the  deposit  to 
be  returned  to  a defaulting  purchaser:”  Fry  on  Specific  Per- 
formance, 5th  ed.  (Canadian  Notes),  p.  579;  Dunn  v.  Yere 
(1870),  19  W.R.  1^1)  Howe  v.  Smith  (1884),  27  Ch.  D.  89,  at  pp. 
97-101;  and  it  can  make  no  difference,  I think,  to  the  parties’ 
rights  that  in  the  present  case  the  defendants  offered  to  return 
the  deposit.  The  agreement  provides  that,  in  case  of  failure  to 
make  a good  title,  the  agreement  shall  be  null  and  void  and  the 
deposit-money  returned  to  the  purchaser.  There  is  no  provision 
for  a return  of  the  deposit-money  in  case  the  plaintiffs  make  de- 
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fault.  The  defendants  were  not  obliged  to  return  the  deposit, 
and,  having  done  so,  they  could  have  claimed  the  forfeiture  if 
the  plaintiffs  had  made  default,  which  brings  the  case  within  the 
principle  laid  down  in  the  Kilmer  case. 

I am  unable  to  give  effect  to  the  contention  of  Mr.  Robertson 
that  the  contract  is  void  for  want  of  a seal.  The  by-laws  provide 
that  the  president  and  secretary-treasurer  may  make  all  contracts 
and  engagements  on  behalf  of  the  company.  McKnight,  the  pre- 
sident, and  Douglas,  the  secretary-treasurer,  appear  from  the 
evidence  to  have  had  the  entire  management  of  the  business,  and 
both  concurred  in  the  agreement  to  sell  the  property,  and  it  was 
left  for  Douglas,  as  secretary-treasurer,  to  sign  the  contract. 

The  rule  that  a contract  by  a corporation  must  generally  be 
under  the  common  seal  is  subject  to  important  exceptions,  one 
of  which  is  that  the  rule  does  not  apply  to  contracts  of  a trading 
corporation  having  regard  to  the  trade  which  they  are  con- 
stituted to  carry  on;  and  in  Holmes  v.  Trench^  [1898]  1 I.R.  319, 
it  is  said  by  Chatterton,  V.-C.,  at  p.  333,  that,  in  the  absence  of 
any  special  restriction,  ‘ ‘ a corporation  may  contract  without  seal 
for  the  purchase  or  sale  of  property  necessary  for  the  purpose 
of  carrying  on  the  business  for  which  the  corporation  was 
created:”  Fry  on  Specific  Performance,  5th  ed.  (Canadian 
Notes),  p.  319. 

It  was  admitted  in  the  present  case  at  bar  that  the  defendant 
corporation  is  a trading  corporation,  but  the  contention  was  that 
the  contract  was  not  one  which  the  company  was  incorporated 
to  carry  on.  It  appears,  however,  from  the  evidence,  that  the 
sale  of  the  land  in  question  was  with  the  view  of  enabling  the 
company  to  purchase  other  lands  to  carry  on  their  business,  so 
that  the  contract  was  in  furtherance  of  the  objects  of  the  corpora- 
tion. See,  also,  Lindley’s  Law  of  Companies,  6th  ed.,  p.  277; 
Wilson  V.  West  Hartlepool  Harhour  and  R.W.  Co.,  34  Beav.  187, 
and  2 DeG.  J.  & S.  475;  Beer  v.  London  and  Paris  Hotel  Co., 
L.R.  20  Eq.  412. 

Independently  of  statutory  provision,  a corporation  consti- 
tuted for  the  purpose  of  trading  may  for  such  purpose  enter  into 
a contract  which  is  not  under  seal:  South  of  Ireland  Colliery  Co. 
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V.  Waddle  (1869),  L.R.  4 C.P.  617  (Ex.  Ch.)  A director's  signa- 
ture to  a resolution  referring  to  a draft  agreement  may  be 
sufficient  to  satisfy  the  Statute  of  Frauds:  Jones  v.  Victoria 
Graving  Dock  Co.  (1877),  2 Q.B.D.  314  (C.A.)  ; Halsbury’s 
Laws  of  England,  vol.  5,  para.  491. 

Apart  from  the  general  rule  of  law  as  above  indicated,  the 
present  case,  having  regard  to  the  by-laws  giving  authority  to  the 
president  and  secretary-treasurer  to  make  contracts  and  engage- 
ments on  behalf  of  the  company,  falls  within  sec.  139  of  the  On- 
tario Companies  Act,  2 Geo.  V.  ch.  31,  which  provides  that  a docu- 
ment or  proceeding  requiring  authentication  by  a corporation  may 
be  signed  by  any  director,  manager  or  other  authorised  officer  of 
the  corporation,  and  need  not  be  under  its  seal.  I do  not  think  it 
can  be  doubted  that  in  the  present  case  the  secretary-treasurer 
had  authority  to  sign  the  agreement  in  question.  See  Royal 
British  Bank  v.  Turquand  (1856),  6 E.  & B.  327;  MaJiony  w 
East  Holyford  Mining  Co.  (1875),  L.R.  7 H.L.  869;  Premier 
Industrial  Bank  v.  Carlton  Manufacturing  Co.,  [1909]  1 K.B. 
106,  at  p.  114. 

Both  under  the  statute  and  independently  of  the  statute,  I 
entertain  no  doubt  that  the  agreement  in  question  was  suffici- 
ently signed  without  the  corporate  seal,  so  as  to  bind  the 
company. 

The  appeal  should  be  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 
Rex  V.  Booth. 


1914 


June  15. 

Criminal  Law — Keeping  Disorderly  House — Conviction  hy  Police  Magis- 
trate— Summary  Trial  ivithout  Consent  of  Accused — Plea  of  “Guilty'’ 

—Excessive  Sentence — Criminal  Code,  sec.  781  (3  4 Geo.  V.  ch.  13. 

sec.  27) — Motion  to  Court  of  Appeal  to  Pass  Proper  Sentence — Sec. 

1016  (2) — Inapplicability — Pemedy  by  Certiorari  — Secs.  599,  1124, 

1126. 

The  defendant  was  summarily  tried  by  the  Police  Magistrate  for  a city 
upon  an  information  for  keeping  a disorderly  house  or  common  betting 
house.  The  defendant  was  not  asked  to  consent.  He  pleaded  ‘‘guilty,” 
and  was  convicted  and  sentenced  to  pay  a line  of  $600: — 

Held,  that,  as  the  magistrate  had  jurisdiction  under  secs.  773  (/),  774, 
and  781  of  the  Criminal  Code,  to  try  the  defendant  without  his  consent, 
it  must  be  assumed  that  the  information  was  intended  to  be  laid  and 
tried  under  those  sections;  and  as,  by  sec.  781,  as  amended  by  3 & 4 
Geo.  V.  ch.  13,  sec.  27,  the  maximum  fine  is  $200,  the  fine  imposed  was 
excessive. 

Held,  however,  that  sec.  1016  was  inapplicable;  and  the  defendant  had  no 
status,  without  leave,  to  move  the  Court  of  Appeal  to  pass  a proper 
sentence,  under  sub-sec.  2. 

Rex  V.  Honan  (1912),  26  O.L.E.  484,  and  Rex  v.  Helliwell  (1914),  30  0. 

L.E,  594,  distinguished. 

Semble,  that  the  defendant’s  remedy  was  by  certiorari  ond  motion  to 
quash:  secs.  599,  1124,  and  1126. 


Application  on  behalf  of  the  defendant,  under  sec.  1016(2) 
of  the  Criminal  Code,  to  reduce  from  $600  to  $200  the  amount 
of  the  fine  which  the  defendant  was  ordered  to  pay,  on  his  con- 
viction by  one  of  the  Police  Magistrates  for  the  City  of  Toronto 
for  keeping  a disorderly  house  or  common  betting  house;  $200 
being  the  maximum  authorised  by  the  Code  as  amended.  The 
amendment  was  not  brought  to  the  attention  of  the  Police  Magis- 
trate. 


May  5.  The  application  was  heard  by  Mulock,  C.J.Ex., 
Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

A.  G.  Ross,  for  the  defendant.  The  defendant  was  not  asked 
to  consent.  He  was  convicted  and  sentenced  by  the  magistrate 
under  the  Criminal  Code,  R.S.C.  1906,  ch.  146,  secs.  227,  228, 
773  if)  (amended  by  8 & 9 Edw.  VII.  ch.  9,  sec.  2),  774,  781 
(repealed  and  re-enacted  by  3 & 4 Geo.  V.  ch.  13,  sec.  27).  This 
application  is  under  sec.  1016(2).  As  to  the  necessity  for  ob- 
taining leave  to  apply,  see  Rex  v.  Helliwell  (1914),  30  O.L.R. 


540 

App.  Div. 
19U 

Rex 

V. 

Booth. 
Olute,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

594 ; the  Criminal  Code,  sec.  235,  as  re-enacted  by  9 & 10  Edw. 
VII.  ch.  10,  sec.  3;  Eex  v.  Honan  (1912),  26  O.L.R.  484. 

No  one  appeared  for  the  Crown. 

June  15.  The  judgment  of  the  Court  was  delivered  by 
Clute,  J.': — Motion  to  reduce  the  fine  from  $600  to  $200  on  a 
conviction  by  R.  E.  Kingsford,  Police  Magistrate  for  the  City 
of  Toronto. 

The  information  charges  that  the  accused,  Albert  Booth,  in 
the  months  of  October  and  November,  1913,  did,  contrary  to  law, 
‘‘keep  a disorderly  house  or  common  betting  house  at  number 
371  Danforth  avenue,  contrary  to  the  form  of  the  statute.” 

Neither  the  information  nor  the  conviction  shews  under  which 
section  of  the  statute  the  information  was  laid.  Counsel  stated 
that  the  accused  was  not  asked  to  consent;  and  as,  by  sec.  774 
of  the  Criminal  Code,  the  jurisdiction  of  the  magistrate  is  ab- 
solute and  does  not  depend  upon  consent  of  the  person  charged, 
nor  shall  he  be  asked  whether  he  consents  to  be  so  tried,  I as- 
sume from  the  form  of  the  charge  and  what  took  place  that  the 
information  was  intended  to  be  laid  and  tried  under  secs.  773 
(/)  and  774  and  781  (referring  to  clause  (/)  of  sec.  773).  Un- 
der these  sections  he  had  a right  to  try  the  accused  without  his 
consent. 

Section  781,  as  amended  "by  3 & 4 Geo.  V.  ch.  13,  sec.  27,  de- 
clares that  where  there  is  a conviction  under  sec.  773  the  pen- 
alty of  six  months’  imprisonment  and  a fine  not  exceeding  with 
the  costs  in  the  case  $200  or  both  fine  and  imprisonment  not  ex- 
ceeding the  said  sum  and  term  may  be  imposed.  The  fine  im- 
posed by  the  magistrate  of  $600  is  clearly  in  excess  of  what  he 
lawfully  might  impose  under  these  sections.  The  prisoner 
pleaded  “guilty,”  and  it  is  said,  that  being  so,  that  he  has 
a right  to  apply  to  this  Court  under  sec.  1016,  without  leave, 
and  ask  the  Court  to  pass  a proper  sentence.  I think  that  sub- 
sec. 2 of  sec.  1016  refers  to  appeals  under  sec.  1013.  The  appeal 
under  Part  XIX.,  which  has  reference  to  “Procedure  by  In- 
dictment,” is  given  by  sec.  1013  to  the  Court  of  Appeal,  and 
sub-sec.  1 reads  as  follows:  “An  appeal  from  the  verdict  or 
judgment  of  any  Court  or  Judge  having  jurisdiction  in  crim- 
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inal  cases,  or  of  a magistrate  proceeding  under  section  777,  on 
the  trial  of  any  person  for  an  indictable  offence,  shall  lie  upon 
the  application  of  such  person,  if  convicted,  to  the  Court  of 
Appeal  in  the  cases  hereinafter  provided  for,  and  in  no  others-’' 
The  cases  thereinafter  provided  for  are  where,  under  sec. 
1014,  the  Court  has  reserved  a question  of  law  and  a case  is 
stated.  Section  1015  provides  that  if  the  Court  refuses  to  re- 
serve the  question  the  Court  of  Appeal  may  grant  or  refuse 
leave  for  a stated  case.  Section  1016,  sub-sec.  1,  then  provides 
that  if  leave  to  appeal  is  granted  a case  shall  be  stated  for  the 
Court  of  Appeal  as  if  the  question  had  been  reserved.  Sub- 
section 2 provides  that,  ‘‘if  the  sentence  is  alleged  to  be  one 
which  could  not  by  law  be  passed,  either  party  may  without 
leave,  upon  giving  notice  of  motion  to  the  other  side,  move  the 
Court  of  Appeal  to  pass  a proper  sentence.”  This,  with  secs. 
1014  and  1015,  obviously  refers  to  appeals  provided  under  sec. 
1013.  This  section  provides  for  an  appeal  from  the  verdict  or 
judgment  of  any  Court  or  Judge  having  jurisdiction  in  crim- 
inal cases.  The  present  case  does  not  fall  under  that  clause. 
It  also  covers  an  appeal  from  the  decision  of  a magistrate  pro- 
ceeding under  sec.  777 ; but  sub-sec.  3 of  the  last-named  section 
expressly  excludes  cases  arising  under  secs.  780  and  781.  The 
result  is,  that,  by  sec.  1013,  there  lies  an  appeal  for  all  the  cases 
under  sec.  777  which  might  be  tried  at  the  General  Sessions 
(for  jurisdiction  of  Sessions,  see  secs.  582  and  583),  or  by  con- 
sent before  a magistrate,  but  except  the  class  of  cases  arising 
under  secs.  780  and  781,  under  which  last  section,  referring  to 
clause  (/)  of  sec.  773,  this  case  falls.  There  is,  therefore,  in  my 
opinion,  no  right  given  under  secs.  1013  and  1016  for  a stated 
case  with  or  without  leave,  or  under  sub-sec.  2 of  sec.  1016  with- 
out leave,  where  the  sentence  is  alleged  to  be  one  which  could 
not  by  law  be  passed. 

The  amendments  to  secs.  227,  228,  773,  774,  777,  and  778, 
by  8 & 9 Edw.  VII.  ch.  9,  schedule,  and  to  secs.  227  and  235 
by  9 & 10  Edw.  VII.  ch.  10,  do  not  affect  the  question  of  appeal 
in  this  case. 

Formerly  an  appeal  would  lie  in  all  cases  tried  under  clause 
(a)  or  clause  (/)  of  sec.  773;  but,  by  3 & 4 Geo.  V.  ch.  13,  sec. 
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28  (substituting  a new  section  for  sec.  797),  such  appeal  is  now 
limited  to  trials  before  two  Justices.  Sub-section  2 of  sec.  797, 
as  amended,  provides,  however,  that  sec.  1124  shall  apply  to  con- 
victions or  orders  made  under  the  provisions  of  this  Part,  i.e.. 
Part  XVI. ; and,  as  secs.  773  (/)  and  781  are  within  Part  XVI.,  it 
covers  this  ease. 

Under  sec.  1124,  a Court  or  Judge  before  whom  a conviction 
is  removed  by  certiorari,  in  case  the  order  is  in  excess  of  that 
which  might  be  lawfully  imposed,  has  the  like  powers  in  all  re- 
spects as  are  given  by  sec.  754,  and  may  confirm,  reverse,  or 
modify  the  decision  notwithstanding  that  the  punishment  im- 
posed or  the  order  made  may  be  in  excess  of  that  which  might 
lawfully  have  been  imposed  or  made. 

In  Rex  V.  Honan,  26  O.L.R.  484,  in  a case  stated  by  George 
Taylor  Denison,  Esquire,  Police  Magistrate  for  the  City  of  Tor- 
onto, the  information  charged  that  the  accused  kept  a common 
betting  house  contrary  to  sec.  227  of  the  Criminal  Code.  Upon 
arrraignment  the  accused  asked  leave  to  elect  to  be  tried  by  a 
jury.  The  Police  Magistrate  ruled  that  the  accused  had  not  the 
right  to  elect  to  be  tried  by  a jury,  and  that  he  had  absolute 
jurisdiction  and  right,  under  secs.  227  and  228  and  clause  (/)  of 
sec.  773  and  sec.  774,  to  try  the  accused  summarily  without  their 
consent,  and  accordingly  refused  the  accused  the  right  to  elect. 
This  Court  held  that  the  magistrate  had  the  right  to  refuse  to 
allow  the  accused  to  elect  to  be  tried  by  a jury.  As  the  question 
of  jurisdiction  was  not  taken  in  that  case,  nor,  as  far  as  appears, 
considered  by  the  Court,  that  decision  should  not  govern  in  the 
present  case.  See  also  Rex  v.  Helliwell,  30  O.L.R.  594,  where  a 
case  was  stated  under  sec.  235  of  the  Code,  which  is  a provision 
made  against  betting  and  pool-selling  in  certain  cases,  and  falls 
within  sub-sec.  1 and  is  not  excluded  by  sub-sec.  3 of  sec.  777. 
It  was  held  that,  as  the  charge  was  not  one  which  could  be  tried 
summarily  without  the  consent  of  the  accused,  as  provided  in 
sub-sec.  2 of  sec.  778,  the  ruling  of  the  magistrate  was  errone- 
ous, the  magistrate  had  no  right  to  refuse  to  allow  the  accused 
to  elect,  and  a new  trial  was  granted  in  order  that  the  case 
might  be  dealt  with  as  provided  in  sec.  778. 

Although  there  is  no  appeal  to  this  Court  in  the  present  case, 
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the  former  practice  of  a motion  to  quash  and  removal  by  cer-  App.  Div. 
tiorari  is  preserved  by  sec.  599  of  the  Code,  and  sec.  1124  indi- 
cates  the  remedy,  on  security  being  given  as  provided  by  sec. 

V. 

1126.  Booth. 


It  is  to  be  hoped,  however,  that  it  may  not  be  necessary  to 
seek  this  remedy  in  order  to  obtain  a return  of  the  fine,  in  so  far 
as  it  exceeds  the  sum  of  $200. 


[APPELLATE  DIVISION.] 

McGregor  v.  AVhalen.  1914 

. Jan.  8. 

Contract — Sale  of  Timber  Gut  and  Standinq — Executed  Contract — Aseer-  June  15, 

tainment  of  Timber  by  Marking — Appropriation  to  Conty'aet — Delay 
in  Removal — Reasonable  Time — Property  Passing — Findings  of  Jury 
— Resale  by  Vendor — Notice  to  Second  Purchaser- — Bills  of  Sale  and 
Chattel  Alortgage  Act,  10  Edw.  VII.  ch.  65,  sec.  8 — Vendor’s  Lien — 

Possession — Time  for  Payment  of  Purehase-money — Trover — Conver- 
sion— Damages — Value  of  Timber. 

In  November,  1912,  the  third  party  agreed  to  sell  to  the  plaintiff  350 
pieces  of  timber,  some  cut  and  some  standing,  upon  a lot  described  in 
the  agreement,  which  was  in  writing.  The  document  began,  “I  hereby 
agree  to  sell,”  stated  the  price  per  stick,  the  dimensions,  etc.,  and  pro- 
vided that  the  pieces  “are  to  be  paid  for  before  loading  or  leaving  White- 
fish  siding.”  (This  siding  was  not  on  or  near  the  lot.)  At  the  time  of 
the  agreement,  9 piles  were  cut  and  lying  on  the  lot,  and  the  plaintiff 
immediately  cut  82  more,  and  stamped  the  91  piles  with  the  name  of  a 
company  to  which  he  intended  to  sell.  The  91  piles  remained  on  the  lot. 

On  the  28th  August,  1913,  the  third  party  sold  them  to  the  defendant, 
and  authorised  him  to  remove  them  at  once.  The  defendant  took  posses- 
sion and  sold  to  another  company.  The  plaintiff  brought  this  action 
for  conversion,  and  at  the  trial  the  jury  found:  (1)  that  the  defendant, 
before  his  purchase,  had  notice  of  the  agreement  between  the  plaintiff 
and  the  third  party;  and  (2)  that  the  plaintiff  left  the  piles  lying  for 
longer  than  a reasonable  time  for  taking  them  away  under  the  con- 
tract:— ■ 

Held,  that  the  subject-matter  and  other  surrounding  circumstances  indi- 
cated that  the  agreement  between  the  plaintiff  and  the  third  party  was 
for  an  immediate  and  not  a prospective  sale. 

Tarling  V.  Baxter  (1827),  6 B.  & C.  360,  followed. 

2.  That,  as  it  appeared  that  there  were  not  more  than  350  piles,  cut  and 
uncut,  on  the  lot,  the  plaintiff  had  the  right  to  cut  all  those  then  stand- 
ing; and,  as  soon  as  severed  from  the  freehold,  if  not  before,  they  be- 
came chattels;  and  what  were  sold  were  either  ascertained  chattels  at 
the  time  of  the  contract  or  became  such  immediately  upon  severance. 

Sicamcick  V.  Sothern  (1839),  9 A.  & E.  895,  and  ilcCregor  v.  McNeil 
(1882),  32  U.C.C.P.  538,  followed. 

3.  That  the  fact  that  the  plaintiff  was  obliged  to  cut  the  uncut  pieces,  and 
remove  those  cut  at  the  time  of  the  contract,  from  the  vendor’s  pre- 
mises, within  a reasonable  time,  did  not  prevent  the  property  from 
passing. 
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Turley  v.  Bates  (1863),  2 H.  & C.  200,  followed. 

4.  Semble,  that  not  only  the  property  but  also  the  actual  possession  passed 
to  the  plaintiff. 

Cooper  V.  Bill  (1865),  3 H.  & C.  722,  729,  referred  to. 

5.  But — adopting  the  view  most  favourable  to  the  defendant,  that  the  ven- 
dor (the  third  party)  retained  his  lien,  which  implied  the  retention  of 
possession — his  right  was  only  to  retain  possession  until  his  lien  was 
discharged;  he  had  no  right  to  sell;  delay  in  removal  did  not  divest  the 
plaintiff’  of  the  ownership,  and  he  was  not  in  default  in  payment  of 
the  purchase-money,  which  was  not  payable  until  the  plaintilf  sought  to 
load  or  ship  the  piles. 

Thames  Iron  ^Vorks  Co.  V.  Patent  Derrick  Co.  (1860),  1 J.  & H.  93,  fol- 
lowed. 

6.  That  the  defendant  was  not  a bond  fide  purchaser  for  value  without  not- 
ice (Bills  of  Sale  and  Chattel  Mortgage  Act,  10  Edw.  VII.  ch.  65,  sec. 
8)  ; the  finding  of  the  jury  on  that  point  was  justified  by  the  evidence. 

7.  That,  by  the  third  party’s  wrongful  sale  to  the  defendant,  he  lost  pos- 
session and  with  it  his  right  of  lien. 

Mulliner  v.  Florence  (1878),  3 Q.B.D.  484,  491,  referred  to. 

8.  That  the  defendant  was  liable  to  the  plaintiff  for  the  value  of  the 
timber. 

Per  Riddell,  J.: — When  the  plaintiff'  selected  the  sticks,  cut  them  down 
and  stamped  them,  and  stamped  those  already  cut,  they  were  uncon- 
ditionally appropriated  to  the  contract — the  third  party  assenting  bv 
conduct — and  so  the  property  passed  to  the  plaintiff. 

If  there  is  a right  to  immediate  possession,  even  though  the  price  be  not 
paid,  and  though  the  goods  remain  in  the  vendor’s  possession,  trover 
will  lie;  and  so  the  plaintiff  was  entitled  to  recover  in  trover,  the  dam- 
ages being  the  value  of  the  timber  Avhen  converted  by  the  defendant. 

If  tlie  second  finding  of  the  jury  Avere  accepted,  it  did  not  advance  the 
plaintiff’s  case.  On  the  expiration  of  a reasonable  time,  the  right  of 
the  purchaser  to  enter  and  cut  timber  ceases  [Dolan  v.  Baker  (1905),  10 
O.L.R.  259;  Matheivson  \.  Beatty  (1906),  15  O.L.R.  557;  Beatty  v. 
Matliewson  (1908),  40  S.C.R.  557);  but  the  property  already  acquired 
by  the  purchaser  in  Avhat  he  has  cut  is  not  divested  Avithout  an  express 
agreement  to  that  effect  [McGregor  v.  McNeil,  supra,  and  Johnston  y. 
^hortreed  (1886),  12  O.R.  633). 

Judgment  of  Britton,  J.,  reversed. 


Action  for  the  conversion  of  chattels. 


The  action  tvas  tried  before  Britton,  J.,  and  a jury,  at  Port 
Arthur. 

J).  R.  Byers,  for  the  plaintiff. 

A.  J.  McComher,  for  the  defendant  Whalen. 

W.  Z>.  B.  Turville,  for  one  Niemi,  brought  in  as  a third  party. 

January  8.  Britton,  J. : — The  action  is  one  of  trover  brought 
by  the  plaintiff  against  the  defendants  Whalen  and  the  Burrill 
Construction  Company  for  the  wrongful  conversion  of  91  pieces 
of  timber,  of  which  the  plaintiff  claimed  to  be  the  owner  in  pos- 
session. 
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The  trial  was  commenced  with  a jury,  but,  after  proceeding  a 
little  way,  I withdrew  the  case  from  the  jury  except  as  to  tvv^o 
questions  which  I submitted  to  them,  and  which,  with  their 
answers,  I will  mention  later. 

The  facts  as  found  are  that  on  the  16th  November,  1912,  the 
plaintiff  and  one  Niemi,  now  the  third  party  in  this  action,  en- 
tered into  an  agreement,  and  the  following  writing  was  signed 
by  Niemi:  ''Whitefish,  Ont.,  Nov.  16,  1912.  To  whom  it  may 
concern.  I hereby  agree  to  sell  to  A.  McOregor,  of  Stanley,  350 
pieces  of  piling,  cut  and  standing  in  bush  as  they  are  on  lot  8, 
con.  2,  township  of  Strange,  for  $2  per  stick ; same  to  be  suitable 
to  the  requirements  of  the  Canadian  Stewart  Co. ; about  60  feet 
long,  12  inches,  2 feet  from  butt,  and  6 inches  in  top ; the  piling 
are  to  be  paid  for  before  loading  or  leaving  Whitefish  siding.’’ 

The  plaintiff  cut  9 pieces  and  assisted  in  the  cutting  of  82 
pieces  more,  making  the  91  pieces  for  which  this  action  is  brought. 

The  plaintiff  had  contracted  with  the  Stewart  Company  to 
sell  to  them  at  least  as  large  or  a larger  quantity  than  the  quan- 
tity Niemi  agreed  to  sell  to  the  plaintiff*.  The  piling  in  question 
was  upon  Niemi ’s  land,  and  the  plaintiff  did  not  pay  to  Niemi 
any  part  of  the  price,  viz.,  $2  per  piece,  which  the  plaintiff  was 
to  pay  before  the  piling  was  removed  from  Whitefish  siding. 

The  plaintiff  did  pay  to  Niemi  $4.50,  but  that  was  for  the 
board  of  one  man,  working  for  the  plaintiff.  That  payment  was 
quite  apart  from  any  part  of  the  purchase-money.  The  plain- 
tiff himself  marked,  or  allowed  the  Stewart  Company  to  mark, 
many  of  the  91  pieces,  with  their  hammer  mark — C.  S.  No 
doubt,  people  in  that  vicinity  and  engaged  in  lumbering  opera- 
tions knew  the  mark,  and  a fair  inference  is,  that  the  men  em- 
ployed by  Whalen  knew  that  part  of  this  piling  was  marked  as 
I have  stated. 

The  plaintiff  did  nothing  more  until  in  March,  1913,  when  he 
took  men  to  break  roads  preparatory  to  getting  the  piling  out, 
but  a snow-storm  came  on,  and  the  plaintiff  and  his  men  desisted. 
Later  on,  the  plaintiff  was  again  on  the  ground,  but  no  steps  were 
taken  to  get  out  piling  from  the  bush  or  to  pay  for  or  remove  the 
91  pieces.  Later  on  and  in  1913,  piling  was  badly  wanted  by  the 
defendant  Whalen  to  assist  in  filling  his  contract  with  the  Burrill 


Britton,  J. 

1914 

McGregok 

V. 

Wn  ALEV, 


546 


ONTARIO  LAW  REPORTS. 


Britton,  J. 

1914 

McGregou 

V. 

Whalen. 


[vOL. 


Construction  Company,  and  Whalen,  by  his  agent  Dolan,  en- 
deavoured to  make  a contract  with  the  plaintiff  for  the  delivery 
of  piling,  but  they  could  not  agree  upon  terms.  Whalen  ascer- 
tained that  piling  was  upon  Niemi’s  land,  and  he,  Whalen,  sup- 
plied his  agent  Gardiner  with  $100  in  money  and  sent  him  to 
Niemi  to  close  a bargain.  Gardiner  did  not  conclude  a bargain, 
but  Niemi  was  induced  to  go  to  Whalen’s  office,  where  a bargain 
was  made  by  Whalen  for  the  piling,  and  it  was  taken  away  and 
turned  in  to  the  Burrill  Construction  Company.  The  agreement 
for  sale  by  Niemi  to  Whalen’s  firm  or  company  was  made  on  the 
28th  August,  1913.  In  September,  the  plaintiff’s  solicitor  wrote 
to  Whalen  and  also  to  the  Burrill  Construction  Company  de- 
manding the  money.  The  Burrill  Construction  Company  paid 
the  money  into  Court.  The  defendant  Whalen  fights;  and, 
upon  his  application,  an  order  was  made  by  the  Local  Judge  on 
the  14th  November,  1913,  bringing  in  Nicolas  Niemi  as  a third 
party. 

The  questions  submitted  to  the  jury  and  the  answers  were : — 

(1)  Did  the  defendant  Whalen,  before  the  purchase  by  him 
from  Niemi,  have  notice  of  the  agreement  between  McGregor  and 
Niemi?  A.  Yes. 

(2)  Did  McGregor,  the  plaintiff,  leave  the  piling  beyond  what 
was  a reasonable  time  for  taking  it  away  under  the  contract  ? A. 
Yes.  • 

In  the  view  I now  take  of  the  case,  it  is  not  necessary  that 
I should  find,  or  set  out  all  of  my  findings  upon,  the  facts,  but 
they  are  for  the  Court,  should  the  case  go  further.  The  alleged 
contract  is  unilateral.  It  is  a document  addressed  ^'to  whom  it 
may  concern,”  signed  by  Niemi,  which  states  that  he  agrees  to 
sell  to  McGregor,  the  plaintiff.  McGregor  has  not  signed.  It 
is  objected  by  counsel  for  Niemi  that  this  is  void  as  against  Niemi 
for  want  of  consideration.  Apart  from  that,  and  assuming  that 
it  is  a contract  on  which  the  plaintiff  may  rely,  what  is  the  true 
construction  of  it  ? It  was  not  a contract  of  actual  sale,  by  which 
the  property  immediately  passed  to  the  plaintiff.  It  was  at  most 
an  agreement  to  sell,  and  the  conditions  precedent  to  the  plaintiff 
becoming  entitled  to  the  property  were  that  the  plaintiff  would 


XXXI.] 


ONTAEIO  LAW  EEPORTS. 


547 


remove  it  within  a reasonable  time,  and  that,  before  removing  it, 
the  plaintiff  would  pay  the  price  agreed  upon.  The  plaintiff  did 
not  pay,  nor  did  he  tender  the  amount  required.  He  did  not 
attempt  or  offer  to  remove  the  property  within  a reasonable  time 
from  the  day  of  the  date  of  the  agreement.  The  plaintiff  had  not 
the  actual  possession,  nor  had  he  the  right  of  property  or  posses- 
sion in  the  piling  at  the  time  of  the  sale  to  Whalen.  There  was 
no  tender.  What  took  place  betwen  Eay  Short  & Co.  and  the 
plaintiff  by  which  the  plaintiff  could  have  got  the  money,  even  if 
that  was  communicated  to  Niemi  by  any  messenger  sent  by  Eay 
Short  & Co.,  could  not  amount  to  a tender,  and  there  was  no 
waiver  by  Niemi  of  the  payment,  or  of  any  of  the  conditions  in 
his  agreement  to  sell.  Upon  the  construction  I am  obliged  to  put 
upon  the  agreement,  the  plaintiff  fails  in  this  action. 

Many  cases  were  cited  by  counsel  for  the  respective  parties, 
not  only  upon  the  question  of  the  plaintiff’s  right  to  succeed  in 
this  action  of  trover,  but  upon  the  many  points  discussed  at  bar. 
No  useful  purpose  will  be  served  by  referring  to  the  great  ma- 
jority of  these.  Lord  v.  Price  (1874),  L.E.  9 Ex.  54,  Milgate  v. 
Kehhle  (1841),  3 M.  & G.  100,  and  Brown  v.  Dulmage  (1907),  10 
O.W.E.  451,  establish  the  defendant’s  contention. 

The  defendant  Whalen  had  notice  of  the  plaintiff’s  claim, 
and,  after  such  notice  and  after  an  unsuccessful  attempt  to  buy 
from  the  plaintiff,  bought  from  Niemi.  It  would  be  with  great 
reluctance  that  I should  hold,  if  I found  myself  bound  by  author- 
ity so  to  do,  that  a purchaser  under  such  circumstances  would 
be  a purchaser  in  good  faith  within  the  meaning  of  the  Bills  of 
Sale  and  Chattel  Mortgage  Act. 

The  third  party,  up  to  the  time  of  the  sale  by  him  to  Whalen, 
was  a consenting  party  to  the  plaintiff’s  delay  in  removing  the 
piling.  So  far  as  appears,  he  made  no  demand  upon  the  plain- 
tiff, nor  did  he  give  any  notice  requiring  payment  for,  or  re- 
moval of,  the  piling.  A tempting  offer  was  made  to  Niemi — to 
break  what  he  thought  was  a binding  obligation  on  him  to  sell 
to  the  plaintiff. 

The  action  will  be  dismissed,  but  without  costs.  The  claim  of 
the  defendant  Whalen  against  the  third  party  will  be  dismissed 
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without  costs.  There  will  be  no  costs  payable  by  the  plaintiff 
to  the  Burrill  Construction  Company,  but  that  company  should 
be  paid  their  costs,  which  I fix  at  $20,  out  of  the  money  in  Court ; 
$10  out  of  the  money  belonging  to  the  third  party  Niemi,  and 
$10  out  of  the  money  belonging  to  the  defendant  Whalen.  There 
will  be  no  costs  paid  to  or  by  the  third  party  by  reason  of  the 
application  for  the  third  party  order  or  of  the  trial. 

As  the  action  is  framed,  I cannot  deal  with  any  claim  by  the 
plaintiff  against  Niemi,  but  the  judgment  will  be  without  pre- 
judice to  any  action  or  proceeding  by  the  plaintiff  against  the 
third  party,  in  reference  to  the  piling,  or  any  of  it,  mentioned 
in  the  alleged  contract. 

As  to  the  $819,  money  in  Court,  $453  belonged  to  Niemi  and 
the  balance  to  the  defendant  Whalen.  Assuming  that  to  be  so, 
$10,  part  of  the  Burrill  Construction  Company’s  costs,  should  be 
deducted  from  each,  and  $443  paid  out  to  Niemi,  and  $356  paid 
out  to  the  defendant  Whalen.  If  there  is  any  dispute  as  to  the 
amount  belonging  to  Niemi,  the  matter  can  be  spoken  to  and  de- 
termined on  settling  the  minutes. 


The  plaintiff  appealed  from  the  judgment  of  Britton,  J. 

April  17.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Clute, 
Riddell,  Sutherland,  and  Leitch,  JJ. 

H.  Cassels,  K.C.,  for  the  appellant.  The  agreement  entered 
into  between  the  plaintiff  and  Niemi  was  not  executory,  but  was 
an  executed  contract  of  sale,  and  under  its  terms  the  property  in 
the  piling  immediately  passed  to  the  plaintiff.  Nothing  remained 
for  the  seller  to  do,  and  that  is  the  test : Tarling  v.  Baxter  (1827) , 
6 B.  & C.  360;  Wood  v.  Bell  (1856),  5 E.  & B.  772;  Cooper  v.  Bill 
(1865),  3 H.  & C.  722;  Hedley  v.  Scissons  (1873),  33  U.C.R.  215; 
Wilson  V.  Shaver  (1901),  1 O.L.R.  107,  3 O.L.R.  110.  The  ven- 
dor may  have  retained  his  lien  for  unpaid  purchase-money,  but 
he  had  only  a passive  right  of  detention,  and  no  right  to  sell: 
Thames  Iron  Works  Co.  v.  Patent  Derrick  Co.  (1860),  1 J.  & H. 
93.  The  defendant  Whalen  was  not  an  innocent  purchaser  for 
value  without  notice,  as  witness  the  finding  of  the  jury.  If  Niemi 
had  a lien,  he  lost  it  by  the  wrongful  sale.  As  to  delay  in  remov- 
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ing,  no  demand  was  made  on  the  plaintiff  to  remove  the  piling, 
and  an  unreasonable  time  had  not  elapsed.  In  any  event,  delay 
could  not  deprive  the  plaintiff  of  his  ownership. 

Casey  Wood,  for  the  defendant  Whalen,  the  respondent.  The 
property  in  the  piling  did  not  pass  to  the  plaintiff,  and  therefore 
it  does  not  matter  whether  Whalen  had  or  had  not  notice  of  the 
plaintiff’s  claim:  Brown  v.  Didmage,  10  O.W.E.  451;  Milgate  v. 
Kehhle,  3 M.  & G.  100;  Lord  v.  Price,  L.R.  9 Ex.  54.  In  any 
event,  Whalen  should  have  a right  of  indemnity  over  against 
Niemi,  the  third  party. 

H.  E.  Rose,  K.C.,  for  Niemi.  The  agreement  so-called  was 
not  a sale ; it  was  in  reality  nothing  more  than  a license ; and  so 
the  property  in  the  piling  did  not  pass  from  Niemi:  Halsbury’s 
Laws  of  England,  vol.  25,  p.  117.  If  the  action  fails  against 
Whalen,  then  the  third  party  cannot  be  liable.  Whalen  has  made 
ont  no  case  against  the  third  party.  There  was  no  implied  war- 
ranty of  title  by  Niemi,  as  Whalen  had  notice  of  all  the  facts: 
Benjamin  on  Sale,  5th  ed.,  p.  672. 

Cassels,  in  reply. 

June  15.  Mulock,  C. J.Ex.  : — This  is  an  action  for  damages 
because  of  the  conversion  of  certain  chattel  property,  and  was 
tried  by  Britton,  J.,  who  took  the  opinion  of  the  jury  on  two 
questions,  but  otherwise  dealt  with  the  facts  himself  and  dis- 
missed the  action.  The  appeal  is  from  his  judgment.  The  facts 
are  as  follows : — 

Mickalai  Niemi  owned  certain  piling,  some  thereof  being  then 
cut  and  some  standing  upon  lot  No.  8 in  the  2nd  concession  of  the 
township  of  Strange,  and  he  entered  into  the  following  agree- 
ment respecting  the ‘same:  '' Whitefish,  Ont.,  Nov.  16,  1912.  To 
whom  it  may  concern.  I hereby  agree  to  sell  to  A.  McGregor, 
of  Stanley,  350  pieces  of  piling,  cut  and  standing  in  bush  as  they 
are  on  lot  8,  con.  2,  township  of  Strange,  for  $2  per  stick ; same  to 
be  suitable  to  the  requirements  of  the  Canadian  Stewart  Co. ; 
about  60  ft.  long,  12  inches,  2 feet  from  butt,  and  6 inches  in 
top  ; the  piling  are  to  be  paid  for  before  loading  or  leaving  White- 
fish  siding.  ’ ’ 
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This  agreement,  which  is  not  signed  by  the  plaintiff,  was  put 
in  at  the  trial.  During  the  argument  before  us,  a duplicate  of 
this  agreement,  signed  by  McGregor,  was  produced. 

At  the  time  of  this  contract,  9 piles  were  cut  and  lying  on 
the  said  lot  8,  and,  within  a couple  of  weeks  thereafter,  the  plain- 
tiff cut  82  piles,  and  caused  them,  together  with  the  9 already 
cut,  to  be  stamped  with  the  name  of  the  Canadian  Stewart  Com- 
pany, being  the  company  to  which  the  plaintiff  intended  to  sell 
them.  These  91  piles  remained  on  lot  8,  and  in  the  following 
July  the  plaintiff  informed  one  Dolan,  the  agent  of  the  defendant 
Whalen,  that  he  had  a quantity  of  piles  for  sale,  stating  where 
they  then  were.  Dolan  expressed  a wish  to  contract  with  the 
plaintiff  for  the  purchase  of  500  piles  in  all,  the  same  to  include 
the  91  in  question,  but  nothing  came  of  these  negotiations. 

Shortly  thereafter,  the  plaintiff  agreed  to  sell  to  the  Stewart 
company  500  piles,  including  in  the  number  the  91  in  ques- 
tion, and  on  the  27th  July  he,  with  men  and  teams,  proceeded  to 
the  district  where  Niemi ’s  lands  lay,  in  order  to  get  out  the  addi- 
tional number  of  piles,  but  then  learned  that  on  the  previous 
Wednesday  Niemi  had  sold  the  91  piles  in  question  to  the  defend- 
ant Whalen. 

The  plaintiff  then  went  to  lot  8,  where  the  piles  still  were,  and 
stamped  them  with  his  own  initials.  Niemi,  by  writing  dated  the 
28th  day  of  August,  1913,  sold  to  Whalen  the  91  piles,  and  auth- 
orised him  “to  remove  the  said  piles  at  once.’’  Whalen  then 
took  posssession  and  sold  them  to  the  defendant  company  for 
$819,  which  amount  the  company  paid  into  Court  to  abide  the 
result  of  this  action.  In  the  event  of  the  defendant  Whalen  being 
liable,  he  claims  indemnity  over  against  Niemi,  who  has  been 
added  as  a third  party. 

The  following  are  the  questions  submitted  to  the  jury  with 
their  answers : — 

(1)  Did  the  defendant  Whalen,  before  the  purchase  by  him 
from  Niemi,  have  notice  of  the  agreement  between  McGregor  and 
Niemi?  A.  Yes. 

(2)  Did  McGregor,  the  plaintiff,  leave  the  piling  beyond  what 
was  a reasonable  time  for  taking  it  away  under  the  contract  ? A. 
Yes. 
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The  learned  trial  Judge  dismissed  the  plaintiff’s  action  and 
the  defendant  Whalen’s  claim  against  Niemi,  and  ordered  that 
out  of  the  money  paid  into  Court  there  be  paid  to  the  defendant 
company  for  costs  $20,  to  Whalen  $356,  and  to  Niemi  $443. 

The  first  question  to  determine  is  what  interest  the  plaintiff 
acquired,  under  the  agreement,  in  the  91  piles.  It  reads,  '‘I 
hereby  agree  to  sell,”  etc.  Is  this  an  executory  or  an  executed 
contract?  It  is  open  to  either  interpretation;  and,  therefore, 
the  situation  of  the  parties,  the  subject-matter  of  the  contract, 
and  other  surrounding  circumstances,  may  be  taken  into  con- 
sideration in  order  to  ascertain  the  intention  of  the  parties. 
From  them  it  seems  that  the  purchaser  was  to  have  the  right  at 
once  to  cut  the  piles,  and,  on  payment  therefor,  to  ship  them  and 
those  already  cut.  Nothing  remained  for  the  seller  to  do.  These 
circumstances  indicate  that  the  agreement  was  for  an  immediate 
and  not  a prospective  sale : Tarling  v.  Baxter,  6 B.  & C.  360. 

So  far  as  appears  from  the  evidence,  there  were  not  more  than 
350  piles,  cut  and  uncut,  in  the  woods.  Thus  the  contract  en- 
titled the  plaintiff  to  cut  all  those  then  standing,  being  the  only 
ones  to  which  the  contract  could  apply  {Swanwick  v.  SotJiern 
(1839),  9 A.  & E.  895)  ; and,  as  soon  as  severed  from  the  free- 
hold, if  not  before,  they  became  chattels  {McGregor  v:  McNeil 
(1882),  32  U.C.C.P.  538)  ; thus  what  were  sold  were  either  ascer- 
tained chattels  at  the  time  of  the  contract  or  became  such  imme- 
diately upon  severance. 

In  Tarling  v.  Baxter,  ante,  the  contract  arose  out  of  two  writ- 
ten memoranda,  one  signed  by  the  vendor,  the  other  by  the  pur- 
chaser. The  vendor’s  memorandum  of  sale  was  as  follows:  ‘^I 
have  this  day  agreed  to  sell  James  Tarling  a stack  of  hay,  stand- 
ing in  Canonbury  Field,  Islington,  at  the  sum  of  £145,  the 
same  to  be  paid  on  the  4th  day  of  February  next,  and  to  be  al- 
lowed to  stand  on  the  premises  until  the  first  of  May  next.  ’ ’ The 
purchaser’s  memorandum  added  the  term  ‘4he  same  hay  not  to 
be  cut  until  paid  for,”  and  Bayley,  J.,  said:  ‘'Where  there  is  an 
immediate  sale,  and  nothing  remains  to  be  done  by  the  vendor 
as  between  him  and  the  vendee,  the  property  in  the  thing  sold 
vests  in  the  vendee.”  So  in  Wood  v.  Bell  (1856),  5 E.  & B.  772, 
791,  792,  per  Lord  Campbell,  C.J. : "Where  a bargain  is  made  for 
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the  purchase  of  an  existing  ascertained  chattel,  the  general  rule, 
in  the  . . . absence  of  opposing  circumstances,  is,  that  the 

property  passes  immediately  to  the  vendee.”  And  in  Sweeting 
V.  Turner  (1872),  L.R.  7 Q.B.  310,  313,  Blackburn,  J.,  says:  ‘‘It 
is  thoroughly  established  . . . that  by  the  English  law,  where 
a bargain  and  sale  is  completed  with  respect  to  goods,  and  every- 
thing to  be  done  on  the  part  of  the  vendor  before  the  property 
should  pass  has  been  performed,  then  the  property  vests  in  the 
purchaser,  although  the  vendor  still  retains  his  lien,  the  price 
of  the  goods  not  having  been  paid.  ’ ’ 

The  fact  that  the  plaintiff  was  obliged  to  cut  the  uncut  piles 
and  remove  them,  and  also  remove  those  cut  at  the  time  of  the 
contract,  from  the  vendor’s  premises,  within  a reasonable  time, 
does  not  prevent  the  property  passing:  Turley  v.  Bates  (1863), 
2 H.  & C.  200. 

The  circumstances  of  the  present  case  might  support  a finding 
that  the  purchaser  took  actual  possession,  and  that  the  vendor’s 
only  remaining  control  over  the  piles  was  the  right  to  prevent 
their  being  loaded  or  shipped  before  payment  of  the  purchase- 
money,  and  in  that  case  not  only  the  property  but  also  the 
actual  possession  passed  to  the  purchaser. 

In  Cooper  v.  Bill,  3 H.  & C.  722,  which  was  an  action  of  de- 
tinue for  timber  sold  on  credit.  Pollock,  C.B.,  says  (p.  729)  : “The 
vendors  allowed  him  (the  vendee)  to  measure  the  timber,  mark  it 
with  his  initials,  and  expend  money  in  having  it  squared.  I 
think  those  acts  are  evidence  of  a taking  actual  possession.  ’ ’ 

But,  adopting  the  view  most  favourable  to  the  defendants 
here,  namely,  that  the  vendor  retained  his  lien,  which  implies 
that  he  also  retained  possession,  his  position  was,  that  he  was  in 
possession  of  the  purchaser’s  property  with  the  right  to  retain 
it  until  his  lien  was  discharged.  The  piles  when  cut  had  become 
the  property  of  the  plaintiff,  subject  at  most  to  the  vendor’s 
lien,  and  delay  in  their  removal  did  not  divest  him  of  the  owner- 
ship, nor  was  he  in  default  in  payment  of  the  purchase-money. 
By  the  terms  of  the  contract,  the  purchase-money  was  not  payable 
until  the  plaintiff  sought  to  load  or  ship  the  piles.  He  was  en- 
titled to  remove  them  from  off  the  vendor’s  land  and  leave  them 
where  he  liked,  and  as  long  as  he  wished,  without  payment,  pro- 
vided he  did  not  attempt  to  load  or  ship  them. 
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The  vendor  had  a mere  passive  right  to  detention,  no  right  to 
sell:  Thames  Iron  Works  Co.  v.  Patent  Derrick  Co.,  1 J.  & H. 
93;  Halsbury’s  Laws  of  England,  vol.  19,  p.  25. 

Thus  the  vendor  was  guilty  of  an  actionable  wrong  in  selling 
the  plaintiff’s  property  and  is  liable  in  damages. 

It  was  further  contended  before  us  that  the  defendant  Whalen 
was  a bond  fide  purchaser  for  value  without  notice.  On  the 
facts  such  defence  fails.  The  jury,  upon  ample  evidence,  found 
notice  to  Whalen,  and  he  is  liable  to  the  plaintiff  for  $819,  the 
value  of  the  timber.  His  co-defendants  having  paid  that  amount 
into  Court  to  abide  the  result,  the  plaintiff  is  entitled  to  have 
his  judgment  satisfied  out  of  that  fund. 

If  the  original  vendor’s  lien  still  existed,  there  should  be  de- 
ducted from  the  $819  the  sum  of  $182,  the  amount  of  the  original 
lien,  but  that  lien  was  lost  by  reason  of  Niemi’s  wrongful  sale. 
By  that  act  he  lost  possession  and  with  it  his  right  of  lien : Mul- 
liner  Y.  Florence  (1878),  3 Q.B.D.  484,  491.  So  far  as  appears, 
however,  the  plaintiff  is  still  indebted  to  Niemi  in  the  sum  of 
$182 ; and,  if  Niemi  consents  to  treat  as  payment  the  retention  of 
$182  in  Court  to  abide  the  issue  between  him  and  the  defendant 
Whalen,  then  that  amount  can  be  so  disposed  of.  Otherwise,  the 
plaintiff  will  be  entitled  to  the  full  amount  of  $819,  and  Niemi 
will  be  left  with  his  claim  against  the  plaintiff  for  unpaid  pur- 
chase-money. 

The  merits  of  the  issue  between  the  third  party  and  the  de- 
fendant Whalen  were  not  argued  before  us.  If  both  parties  con- 
sent to  that  issue  being  disposed  of  on  the  present  pleadings  and 
evidence,  the  case  may  be  again  set  down  for  argument  of  that 
issue.  If  not  so  set  down  within  15  days,  the  claim  of  the  de- 
fendant Whalen  against  the  third  party  is  dismissed,  without 
prejudice  to  any  action  the  defendant  Whalen  may  see  fit  to 
bring. 

The  plaintiff  is  entitled  to  his  costs  throughout  against  the 
defendant  Whalen;  no  costs  between  that  defendant  and  the 
third  party. 

Clute,  Sutherland,  and  Leitch,  JJ.,  concurred. 
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Riddell,  J.  : — This  is  an  appeal  from  the  judgment  of  Mr. 
J ustice  Britton,  in  which  most  of  the  facts  are  stated ; it  should 
be  added,  however,  that  Whitefish  siding  does  not  appear  to  have 
been  on  the  Niemi  lot ; no  evidence  is  given  that  it  is ; and  from 
the  price  paid  Niemi  by  Whalen  for  the  timber,  Whalen  to  draw 
it,  as  compared  with  the  price  paid  for  delivery  on  the  siding, 
the  Niemi  place  would  seem  to  be  some  considerable  distance 
away.  The  contract,  therefore,  did  not  prevent  the  removal  of 
the  timber  from  Niemi ’s  property  without  paying  for  it. 

As  this  action  is  against  the  purchaser  of  the  timber  from 
Niemi,  it  is  first  necessary  to  determine  whether  the  plaintiff  had 
a jus  ad  rem  or  a mere  jus  in  personam  as  against  Niemi ; and 
that  may  depend  upon  whether  the  property  passed  or  not. 

In  Hedley  v.  Scissons,  33  U.C.R.  215,  under  a contract  not 
dissimilar  but  being  in  form  a sale,  the  Court  held  that  the  tim- 
ber became  the  property  of  the  purchaser  as  made.  In  Wilson  v. 
Shaver  (1901),  1 O.L.R.  107,  it  is  pointed  out  that  Avhere  there  is 
an  agreement  for  sale  of  unascertained  goods  by  description,  and 
goods  of  that  description  and  in  a deliverable  shape  are  uncon- 
ditionally appropriated  to  the  contract  by  the  buyer  or  with  the 
assent  of  the  buyer,  the  property  in  the  goods  passes  to  the  buyer. 
This  is  a provision  of  sec.  18,  rule  5,  of  the  Imperial  Sale  of 
Goods  Act,  1893,  56  & 57  Viet.  ch.  71 ; but  it  is  simply  declara- 
tory of  what  was  the  existing  laAv.  The  decision  was  affirmed  in 
the  Court  of  Appeal  (1901),  3 O.L.R.  110,  and  is  binding  on  us. 

In  the  present  case,  unascertained  property,  viz.,  such  timber 
on  the  lot  as  would  answer  certain  requirements,  to  the  number 
of  350  sticks,  was  agreed  to  be  sold.  Whjen  the  buyer  selected 
them,  cut  them  down  and  stamped  them,  they  were  uncondition- 
ally appropriated  to  the  contract.  He  had  no  right  to  stamp 
them  unless  they  were  accepted  under  his  contract.  Niemi  as- 
sented to  this  appropriation  by  conduct.  If,  as  would  seem,  some 
of  the  timber  Avas  already  cut,  the  argument  is  a fortiori.  And 
no  different  result  is  reached  if  the  agreement  for  sale  were  an 
agreement  concerning  land.  The  cases  of  McGregor  v.  McNeil, 
32  U.C.C.P.  538,  and  Johnson  v.  Shortreed  (1886),  12  O.R.  633, 
are  to  the  same  effect  as  Hedley  v.  Scissons,  and  Avill  be  referred 
to  at  a later  stage  and  on  another  branch. 
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The  cases  cited  by  counsel  for  the  defendant  are  not  to  the 
point. 

In  Milgate  v.  Kehhle,  3 M.  & G.  100,  the  defendant  sold  all  his 
fruit  on  the  trees  to  the  plaintiff,  who  gathered  the  apples  and 
put  them  in  a kiln  in  the  defendant’s  outhouse,  the  plaintiff 
having  the  key  of  the  kiln,  but  the  defendant  the  key  of  the 
outhouse.  The  contract  provided  that  the  apples  were  to  be 
paid  for  before  being  removed  from  the  defendant’s  farm.  The 
apples  began  to  rot,  and  the  defendant  notified  the  plaintiff  to 
pay  for  them  and  take  them  away ; he  neglected  to  do  so,  and 
the  defendant  sold  the  apples.  On  action  brought  in  trover, 
the  Court  held  that  the  plaintiff  was  not  in  possession  of  the 
apples  at  the  time  of  the  sale,  and  therefore  trover  did  not  lie; 
‘Hhe  plaintiff  must  prove  actual  possession  or  a right  of  imme- 
diate possession.”  The  ease  was  compared  to  that  of  a pledge 
of  goods,  the  pledgor  not  being  capable  of  bringing  trover;  but 
no  one  suggested  that  the  property  had  not  passed. 

So,  too,  in  Bloxam  v.  Sanders  (1825) , 4 B.  & C.  941,  hops  were 
bought  to  be  paid  for  at  a certain  time ; they  were  not  paid  for ; 
and  the  vendor  gave  notice  that  unless  paid  for  in  a certain 
time  they  would  be  resold,  and  they  were.  Held,  that  to  maintain 
trover  there  must  be  not  only  a right  of  property  but  also  a right 
of  possession,  and  that,  ‘^although  a vendee  of  goods  acquires  a 
right  of  property  by  the  contract  of  sale,  yet  he  does  not  acquire 
a right  of  possession  to  the  goods  until  he  pays  or  tenders  the 
price.” 

Lord  V.  Price,  L.R.  9 Ex.  54:  ‘'The  purchaser  of  goods  which 
remain  in  the  possession  of  the  vendor  subject  to  the  vendor’s 
lien  for  unpaid  purchase-money,  cannot  maintain  an  action  of 
trover  against  a wrongdoer.” 

All  these  are  instances  of  the  common  law  rule  that  trover 
does  not  lie  without  a right  to  immediate  possession. 

But,  if  there  is  a right  to  immediate  possession,  even  though 
the  price  be  not  paid,  trover  will  lie,  even  though  the  goods  re- 
main in  the  vendor’s  possession.  In  Cliinery  v.  Viall  (1860),  5 
H.  & N.  288,  certain  sheep  were  sold  on  credit,  i.e.,  the  vendee 
was  to  have  possession  before  paying  for  them,  and  were  left 
in  the  possession  of  the  vendor,  not  for  his  purposes,  but  the 
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vendee’s.  The  vendor  sold  them.  It  was  held  that  trover  would 
lie.  The  vendee  was  entitled  to  come  and  get  his  sheep  at  any 
time.  So  here  the  provision  for  payment  was  that  it  should  be 
made  before  loading  or  leaving  Whitefish  siding.  The  plaintiff 
had  a right  to  take  away  the  timber,  haul  it  to  the  siding,  and, 
if  he  paid  before  the  timber  left  the  siding,  he  did  all  his  con- 
tract called  upon  him  to  do.  It  is  just  like  the  case  of  an  agree- 
ment that  payment  shall  be  made  at  some  future  time,  the  pur- 
chaser to  have  the  goods  in  the  meantime.  The  case  of  Martin- 
dale  V.  Smith  (1841),  1 Q.B.  389,  is  quite  in  point  in  shewing 
that  default  in  payment  is  not  a rescission  of  the  sale,  etc. 

In  any  case,  ‘‘the  old  learning  on  the  subject  of  ‘conversion’ 
need  not  be  imported  into  the  system  introduced  by  the  Judica- 
ture Act,  which  provides  for  redress  in  case  the  plaintiff  is 
wrongfully  deprived  of  his  goods.  In  all  such  cases  the  real 
question  is,  whether  there  has  been  such  an  unauthorised  dealing 
with  the  plaintiff’s  property  as  has  caused  him  damage,  and  if 
so,  to  what  extent:”  Stimson  v.  Block  (1885),  11  O.E.  96,  per 
Boyd,  C.,  at  p.  103. 

Unless  there  is  more  in  the  case,  I think  the  plaintiff  is  en- 
titled as  in  trover,  and  the  measure  of  damages  would,  if  the 
action  had  been  brought  against  Niemi,  as  laid  down  in  Chinery 
V.  Viall,  be  his  loss  from  being  deprived  of  his  timber,  i.e.,  the 
difference  between  the  value  and  the  price  agreed  to  be  paid  by 
him;  but  the  action  is  against  Whalen,  and,  consequently,  the 
damages  will  be  the  value  of  the  timber  when  converted. 

The  findings  of  the  jury  now  demand  consideration. 

The  first  answer  deprives  the  defendant  of  statutory  protec- 
tion under  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  10  Edw. 
VII.  ch.  65,  sec.  8 ; but  the  second  is  relied  upon  by  him  as  fur- 
nishing a defence. 

In  the  view  I take  of  the  case,  it  is  not  necessary  to  consider 
whether  the  question  of  reasonable  time  should  have  been  left 
to  the  jury  at  all  in  this  case,  or  whether  the  time  was  so  short 
as  in  point  of  law  not  to  be  unreasonable:  Muilman  v.  D’Egumo 
(1795),  2 H.  Bl.  565,  569;  Fry  v.  Hill  (1817),  7 Taunt.  396; 
Burton  v.  Griffiths  (1843),  11  M.  & W.  817,  especially  at  p.  824. 
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As  at  present  advised,  I think  the  jury  should  not  have  found 
as  they  did ; but,  if  the  finding  be  accepted,  it  does  not  advance 
the  defendant’s  case. 

A series  of  decisions  in  our  Courts  has  established  it  as  law 
in  Ontario  that  in  a contract  such  as  this,  containing  no  time  for 
completion,  there  is  an  implied  term  that  the  time  shall  be  rea- 
sonable. 

In  Dolan  v.  Baker  (1905),  10  O.L.R.  259,  there  was  an  agree- 
ment to  sell  all  saw-logs,  etc.,  on  certain  lots,  no  time  being  men- 
tioned for  the  purchaser  to  cut  and  remove  the  same.  A sum  of 
$15  was  paid  by  the  purchaser,  but  he  did  nothing  else  except 
cut  a few  trees,  etc.,  for  about  eleven  years,  then  assigned  to  M. 
D.  & Co.,  who,  three  years  after,  went  on  and  cut.  Mr.  Justice 
MacMahon  held  that  the  right  to  enter  the  land  and  remove  the 
timber,  etc.,  was  barred  by  the  statute;  and  in  any  case  the  pur- 
chaser was  bound  to  remove  the  timber  in  a reasonable  time 
having  regard  to  all  the  circumstances  of  the  case.  Holding 
as  he  did  that  a reasonable  time  was  four  years,  he  considered 
that  the  purchaser  had  no  right  even  to  the  logs  which  had  been 
cut  after  the  sale  to  M.  D.  & Co. ; the  trees  cut  years  before  had 
rotted  on  the  ground,  and  no  attention  is  paid  to  them  in  any 
judgment.  A Divisional  Court  (Boyd,  C.,  Anglin  and  Magee, 
JJ.)  affirmed  the  judgment  on  the  latter  ground.  Boyd,  C.  (p. 
269)  ; ''More  than  a reasonable  time  elapsed  in  this  case  before 
anything  was  done  by  the  purchaser.”  The  previous  cases  are 
reviewed  by  Magee,  J.  (pp.  271-272),  and  he  adds  (p.  272)  : 
"Thirteen  years  had  elapsed  without  the  purchaser  doing  any- 
thing towards  cutting  or  removing  the  timber.” 

It  will  be  seen  that  Dolan  v.  Baker  decides  that,  after  the 
lapse  of  a reasonable  time,  the  purchaser  loses  all  right  to  the 
timber  still  uncut;  but  says  nothing  of  the  timber  (if  any)  cut 
within  that  time. 

The  decision  in  Dolan  v.  Baker  was  followed  in  Matliewson  v. 
Beatty  (1906),  15  O.L.R.  557,  in  which  a reasonable  time  had 
elapsed  before  any  act  was  done  by  the  purchaser  (p.  570). 
Mr.  Justice  Magee’s  judgment  was  approved  by  the  Court  of 
Appeal  (1907),  15  O.L.R.  at  p.  573,  and  the  Supreme  Court  of 
Hanada,  Beatty  v.  MatJiewson  (1908),  40  S.C.R.  557.  Idington, 
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J.,  with  whom  Grirouard,  J.,  agreed,  says  (p.  504):  ‘'Though 
Dolan  V.  Baker  may  not  be  binding  on  us,  the  reasonable  time 
adopted  there  was  the  proper  measure  and  could  well  be  followed 
here.”  Maclennan,  J.,  agrees  with  the  reasons  in  the  Court  of 
Appeal.  Duff,  J.,  in  a vigorous  judgment,  dissents,  as  does 
Davies,  J. 

We  are,  of  course,  bound  by  these  decisions,  and  must  hold 
that  on  the  expiration  of  a reasonable  time  all  right  of  the  pur- 
chaser to  enter  and  cut  timber  ceases. 

But  that  consideration  by  no  means  disposes  of  this  case.  The 
question  is  not  the  right  of  the  plaintiff  to  cut,  but  his  right  in 
the  timber  which  he  did  cut  within  the  reasonable  time. 

In  McGregor  v.  McNeil,  32  U.C.C.P.  538,  the  defendant  sold 
all  the  pine  timber  on  certain  lands  to  be  “ taken  off  ’ ’ during  the 
years  1880  and  1881.  All  the  timber  was  cut  before  the  end  of 
1881,  but  some  left  on  the  premises.  In  January,  1882,  the 
vendor  refused  to  allow  the  purchaser  to  draw  off  what  he  had 
cut,  and  the  vendor  brought  replevin.  At  the  trial,  judgment 
was  given  for  the  defendant.  Burton,  J.A.,  the  trial  Judge, 
holding  that  all  timber  not  removed  by  the  end  of  1881  reverted 
to  the  vendor.  On  appeal  to  the  Court  of  Common  Pleas,  the 
Court  held,  first,  that  this  was  a sale  of  goods;  second,  the  pro- 
perty vested  in  the  purchaser  when  and  as  cut ; and,  third,  that 
the  vendor  had  not  the  right  to  prevent  the  purchaser  removing 
it  after  the  stipulated  time.  He  “might  have  a right  of  action 
against  the  plaintiff  for  its  non-removal  within  the  stipulated 
time,  but  the  property  remained  in  the  latter:”  Osier,  J.,  at  p. 
544.  This  case  has  been  often  cited,  but  no  adverse  comment  has 
been  made  upon  it. 

In  Johnston  v.  Shortreed,  12  O.R.  633,  the  contract  has  a 
clause : ‘ ‘ Provided  . . . that  the  said  timber  . . . shall  be 
cut  and  removed  off  said  lot  on  or  before  the  4th  of  April,  1884.  ’ ’ 
Some  timber  was  cut  before  and  some  after  that  date  and  all 
removed.  Armour,  J.,  the  trial  Judge,  gave  judgment  for  the 
value  of  that  cut  after  the  4th  April  only,  holding  that  there  was 
no  right  to  cut  and  remove  after  that  day.  There  was  no  appeal 
by  the  plaintiff  to  increase  the  damages,  and  a Divisional  Court,.. 
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Wilson,  C.J.,  and  Armour,  J.,  upheld  the  verdict;  O’Connor,  J., 
dissenting,  thinking  that  the  timber  (p.  644)  had  been  severed 
before  the  4th  April. 

The  law  then,  in  case  at  least  of  a defined  time  being  fixed  by 
the  contract  for  cutting  and  removing,  is  that  on  the  expiration 
of  the  time,  all  right  to  cut  ceases ; but  the  property  already 
acquired  by  the  purchaser  in  what  he  has  cut  is  not  divested 
without  an  express  agreement  to  that  effect. 

There  can  be  no  valid  ground  to  distinguish  between  a time 
fixed  by  contract  and  time  fixed  by  the  law  on  the  finding  of  a 
jury  or  otherwise;  I think  the  same  rule  applies  to  both. 
The  right  to  cut  ceases  on  the  expiration  of  the  reasonable  time, 
but  the  property  in  the  timber  cut  remains  in  the  purchaser. 

This  is  not  a hardship  on  the  vendor;  he  has  his  right  of 
action  on  the  implied  agreement  to  remove  within  a reasonable 
time,  as  pointed  out  by  Osier,  J.,  in  McGregor  v.  McNeil,  32  U.C. 
C.P.  at  p.  544.  He  may  perhaps  do  as  was  done  in  Milgate  v. 
Kehhle,  3 M.  & G.  100 — give  notice  to  the  purchaser  to  take  away 
and  pay  for  the  goods  within  a reasonable  time  limited,  and,  in 
default,  resell.  In  that  case  it  seems  to  have  been  taken  for 
granted  that  this  might  be  done,  and  the  Judicial  Committee  ap- 
pear to  approve  the  practice:  Page  v.  Cowasjee  Eduljee  (1866), 
L.R.  1 P.C.  127,  at  p.  145;  cf.  Moore  v.  Sihhald  (1869),  29  U.C.R. 
487,  at  p.  490.  In  any  case  it  is  a perfectly  safe  course;  no  jury 
would  be  allowed  to  find  the  value  of  the  goods  ‘‘converted” 
more  than  the  amount  realised  by  a sale  conducted  bond  fide;  and 
the  vendor  would  not  be  called  upon  to  account  for  more  than  the 
value  at  the  time  of  conversion.  The  damage  would  not  be  the 
value  of  the  goods  but  the  actual  damage  to  the  purchaser: 
Cliinery  v.  Viall,  5 H.  & N.  288.  The  whole  chapter  in  Benjamin 
on  Sale,  on  ‘ ‘ Remedies  against  the  Goods,  ’ ’ may  usefully  be  con- 
sulted, and  also  Halsbury’s  Laws  of  England,  vol.  25,  pp.  239- 
279.  I think  the  plaintiff  is  entitled  to  a verdict  against  Whalen 
for  the  value  of  the  timber. 

The  question  of  liability  over  of  Niemi  to  Whalen  has  been 
ordered  to  be  tried ; by  reason  of  the  dismissal  of  the  action,  it 
has  not  yet  been  tried.  It  is  not  admitted  that  all  the  facts  are 
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before  us  to  enable  us  to  decide  it,  and  both  the  defendant  and 
the  third  party  desire  a trial.  They  should  have  that  privilege 
and  a reference  to  the  Master  to  try  the  issue. 

But,  in  view  of  the  Court  being  possessed  of  the  money,  the 
proceeds  of  the  timber,  and  so  standing  in  the  place  of  timber, 
we  should  dispose  of  the  money  as  far  as  possible. 

The  plaintiff  is  entitled  to  receive  out  of  the  moneys  in  Court 
the  value  of  the  timber,  less  the  amount  he  owes  on  it  ($182)  to 
Niemi,  together  with  his  costs  here  and  below.  The  remainder 
should  remain  in  Court  to  abide  the  determination  of  the  right 
of  Whalen  to  an  indemnity ; and  that  question  should  be  referred 
to  the  Master  at  Port  Arthur,  who  should  deal  with  all  questions 
of  costs,  etc.,  inter  se.  In  this  reference  the  plaintiff  would  of 
course  have  no  part. 

If  the  defendant  does  not  admit  that  the  amount  paid  in  is 
the  value  of  the  timber  as  and  when  converted,  a reference  may 
be  taken  at  his  peril  as  to  costs.  The  same  Master  will  hear  the 
case  and  dispose  of  the  costs  of  the  reference. 

In  any  case  the  costs  here  and  below  of  the  plaintiff  should 
be  paid  out  of  the  money  in  Court ; then  the  damages  to  which  he 
is  entitled ; the  remainder  to  be  disposed  of  by  the  Master, 
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[APPELLATE  DIVISION.] 

McNally  v.  Anderson. 

Doioer — Sum  in  Gross  of  Lieu  of — Method  of  Ascertainment — Dower  Act, 
9 Edw.  TH.  ch.  39,  sec.  23 — A lienation  of  Land  by  Husband,  Subject  to 
Dower — Damage  or  Yearly  Value  at  Time  of  Alienation  or  Death — 
Improvements — Rentable  Value — Waste — Removal  of  Buildings. 

In  May,  1899,  the  owner  in  fee  simple  of  land  made  an  assignment  of  all 
his  property  for  the  benefit  of  creditors — his  wife,  the  present  plaintiff, 
not  joining  to  bar  her  dower.  The  assignee  sold  the  land  subject  to  the 
widow’s  dower.  The  purchaser  pulled  down  the  existing  buildings  and 
erected  new  buildings  upon  the  land.  The  plaintiff’s  husband  died  in  Oc- 
tober, 1911.  In  this  action  she  was  declared  entitled  to  dower;  and  it 
was  agreed  that  she  should  have  a sum  in  gross,  to  be  fixed  by  a Local 
Master.  The  Master  assumed  to  find  the  value  of  the  land  at  the  time  of 
the  alienation  and  to  add  to  it  the  value  of  so  much  of  the  material  of 
the  old  buildings  as  was  used  in  the  construction  of  the  new,  and  then 
gave  the  plaintiff  the  capitalised  value  of  the  one-third  of  the  income 
that  would  be  produced  upon  the  investment  of  that  sum:  — 

Held  ( reversing  the  order  of  Middleton,  J.,  which  varied  the  finding  of  the 
Master),  that  the  words  of  sec.  23  of  the  Dower  Act,  9 Edw.  VII.  ch.  39 
. (a  provision  first  introduced  by  32  Viet.  ch.  7,  sec.  21,  taken  in  part  from 
24  Viet,  ch,  40,  sec.  17),  “but  such  damages  or  yearly  value  shall  be  esti- 
mated upon  the  state  of  the  property  at  the  time  of  such  alienation  or 
death,”  so  far  as  improvements  are  concerned,  refer  to  the  condition  of 
the  property  so  as  to  exclude  improvements,  and  not  to  its  rentable 
value,  nor  to  “yearly  rents”  which  may  be  given  where  dower  cannot  be 
assigned.  The  purpose  of  the  provision  is  to  prevent  the  widow  getting 
the  value  arising  from  permanent  improvements,  and  it  is  not  to  be 
taken  as  indicating  that  she  is  entitled  at  all  events  to  one-third  of  the 
rentable  value  at  the  time  of  alienation  or  death. 

The  plaintiff  was  not  entitled  to  the  benefit  of  any  claim  in  respect  of  the 
buildings  removed  before  her  husband’s  death. 

What  the  Master  should  have  done  was  to  ascertain  the  reasonable  portion 
of  the  rent  referable  to  the  land  and  allow  one-third  of  that,  having 
regard  to  the  age  of  the  plaintiff,  capitalised. 

History  of  the  legislation  and  review  of  the  authorities. 

Wallace  v.  Moore  (1871),  18  Gr.  560,  specially  referred  to. 

Appeal  by  the  plaintiff,  the  widow  of  James  McNally,  de- 
ceased, from  the  report  of  the  Local  Master  at  St.  Thomas,  upon 
a reference  directed  by  the  trial  Judge  to  ascertain  the  amount 
due  to  the  plaintiff  in  respect  of  her  claim  to  dower  in  certain 
lands  of  her  deceased  husband.  See  McNally  v.  Anderson 
(1913),  4 O.W.N.  901. 

January  7.  The  appeal  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

W.  R.  Meredith,  for  the  plaintiff. 

F.  S.  Mearns,  for  the  defendant. 


1914 

Jan.  12. 
June  15. 


562 


ONTARIO  LAW  REPORTS. 


Middleton,  J. 

1914 

McNally 

V. 

Anderson. 


[vOL. 


January  12.  Middleton,  J.  : — James  McNally  was  the  owner 
in  fee  simple  of  the  lands  in  question.  On  the  10th  May,  1899, 
he  made  an  assignment  for  the  benefit  of  his  creditors,  but  his 
wife  did  not  join  for  the  purpose  of  barring  her  dower.  Mc- 
Nally died  some  twelve  years  later,  on  the  22nd  October,  1911. 
The  assignee  sold  the  land  subject  to  the  wife’s  dower  right, 
realising  a comparatively  small  sum.  After  purchase,  the  then 
existing  buildings  were  pulled  down,  and  several  erected  upon 
the  land. 

The  action  was  tried  on  the  5th  March,  1913,  and  the  rea- 
sons for  judgment  are  reported  in  4 O.W.N.  901.  The  plain- 
tiff was  held  entitled  to  her  dower,  and  the  action  was  referred 
to  the  Master  to  fix  the  value  of  the  dower;  the  parties  appar- 
ently assenting  to  her  receiving  a sum  in  gross.  The  Master  by 
his  report  has  allowed  $116.48.  The  principle  upon  which  this 
computation  was  made  is  now  attacked. 

The  old  saw-mill  is  not  of  great  value,  and  probably  would, 
at  the  time  of  the  death,  have  had  no  value.  The  Master  has 
assumed  to  find  the  value  of  the  land  at  the  time  of  the  aliena- 
tion and  to  add  to  it  the  value  of  so  much  of  the  material  of  the 
old  buildings  as  was  used  in  the  construction  of  the  new,  and 
then  give  the  widow  the  capitalised  value  of  the  one-third  of 
the  income  that  would  be  produced  upon  the  investment  of 
this  sum. 

Prior  to  the  statute  which  governs  this  case,  the  Dower  Act, 
now  found  as  9 Edw.  VII.  ch.  39,  sec.  23,  the  widow  would  have 
been  entitled  to  take  one-third  of  the  rental  produced  by  the 
property  as  it  was  on  the  date  of  her  husband’s  death.  By  this 
statute  it  is  provided  that  ‘‘the  value  of  permanent  improve- 
ments made  after  the  alienation  of  the  land  by  the  husband 

. . shall  not  be  taken  into  account;  but  the  damages  or 

yearly  value  shall  be  estimated  upon  the  state  of  the  property 
at  the  time  of  such  alienation  . . . allowing  for  the  general 

rise,  if  any,  in  the  price  and  value  of  land  in  the  particular 
locality.  ” 

In  case  of  the  owner  who  has  made  improvements,  the  Legis- 
lature has  substituted  an  arbitrary  standard,  “the  state  of  the 
property  at  the  time  of  the  alienation.”  The  widow  may  shew 
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a general  increase  of  value,  and  so  increase  the  amount  coming 
to  her;  but  she  is  not  subject  to  having  the  amount  cut  down 
either  by  a general  depreciation  of  the  value  of  land,  or  upon 
any  hypothetical  view  that  apart  from  the  improvements  the 
value  would  have  depreciated. 

The  witness  Deo  shews  that  at  the  time  of  the  alienation  the 
property  would  have  rented  at  from  $300  to  $350  a year.  There 
is  no  evidence  which  would  justify  any  finding  that  there  had 
been  a general  increase  in  value. 

A¥ allace  v.  Moore  (1871),  18  Gr.  560,  is  in  accordance  with 
this;  and  so  also  is  Rohinet  v.  Pickering  (1879),  44  U.C.R.  337. 

The  widow  is  67  years  of  age ; and,  taking  her  share  of  the 
rental  as  $100  per  annum,  she  would  now  be  entitled  to  $722, 
on  the  basis  of  interest  at  five  per  cent.,  the  legal  rate,  and  also 
entitled  to  $200  for  the  two  years  which  have  elapsed  since  the 
death  of  her  husband — a total  of  $922. 

It  is  some  satisfaction  that  this  value  of  dower  is  in  accord 
with  the  view  taken  by  the  prospective  purchaser,  who  valued 
the  land  at  $2,000  as  free  from  dower,  but  only  offered  $700 
for  it  subject  to  dower;  stating  that  he  would  have  gone  as  high 
as  $1,000. 

The  report  will  be  varied  accordingly,  and  I can  see  no  rea- 
son why  costs  should  not  follow  the  event. 

The  defendant  appealed  from  the  order  of  Middleton,  J. 

March  23  and  24.  The  appeal  was  heard  by  Mulock,  C.-J. 
Ex.,  Clute,  Sutherland,  and  Leitch,  JJ. 

E.  D.  Armour,  K.C.,  for  the  appellant,  argued  that  the  prin- 
ciple adopted  by  the  Judge  below  in  assessing  the  dower  was 
wrong.  The  proper  method  is  to  find  out  what  would  be 
the  reasonable  portion  of  the  rent  referable  to  the  land,  and 
allow  one-third  of  that  capitalised,  taking  into  consideration, 
of  course,  the  widow’s  age.  The  case  falls  under  9 Edw.  VII. 
ch.  39,  sec.  29  (2).  He  referred  to  Re  Auger  (1912),  26  O.L. 
R.  402;  Reid  v.  Reid  (1881),  29  Gr.  372;  IVV/mms  v.  Thomas, 
[1909]  1 Ch.  713;  Rohinett  v.  Lewis  (1830),  Draper  272;  and 
Norton  v.  Smith  (1860),  20  U.C.R.  213.  This  last  case  shewed 
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that  the  allowance  to  be  paid  the  widow  should  be  estimated 
upon  a computation  of  one-third  of  the  occupation  value  of  the 
^^round  only,  without  the  buildings.  So  in  this  case  the  improve- 
ments made,  being  all  of  a permanent  character,  should  not  be 
taken  into  account. 

W,  R.  Meredith,  for  the  plaintiff,  respondent,  supported  the 
judgment  appealed  from,  for  the  reasons  given  therein,  arguing 
that  damages  or  yearly  value  should  be  estimated  upon  the  state 
of  the  property  at  the  time  of  alienation.  He  referred  to  Doe 
dem.  Riddell  v.  Gwinnell  (1841),  1 Q.B.  682;  Rohinet  v.  Picker- 
ing, 44  U.C.R.  337 ; Wallace  v.  Moore,  18  Gr.  560. 

Armour,  in  reply. 


June  15.  The  judgment  of  the  Court  was  delivered  by 
Clute,  J.  : — Appeal  from  the  judgment  of  Middleton,  J.,  on  an 
appeal  from  the  report  of  the  Local  Master  at  St.  Thomas,  upon 
a reference  directed  by  the  trial  Judge  to  ascertain  the  amount 
due  to  the  plaintiff  for  dower  (4  O.W.N.  901). 

The  plaintiff’s  husband,  James  McNally,  on  the  10th  May, 
1899,  made  an  assignment  of  his  real  and  personal  estate,  in- 
cluding the  lands  in  question,  for  the  benefit  of  his  creditors,  to 
Stephen  Pierce. 

The  wife  did  not  join  to  bar  her  dower.  At  the  date  of  the 
assignment,  there  was  a mortgage,  in  which  the  wife  had  joined 
with  the  husband,  which  had  in  fact  been  paid  off  but  not  dis- 
charged. The  question  of  the  mortgage  was  disposed  of  by  the 
trial  Judge. 

At  the  time  of  the  assignment,  there  was  upon  the  land  a 
saw-mill,  engine-house,  machinery,  plant  and  tools,  a workshop, 
and  a cooper-shop.  The  business  carried  on  upon  the  premises 
was  that  of  sawing  lumber  and  manufacturing  staves  and  head- 
ings of  barrels.  In  October,  1907,  Pierce  sold  and  conveyed  the 
premises  to  William  Warnock,  who  subsequently  sold  to  the  de- 
fendant. Pierce  had  erected  an  additional  building  upon  the 
property,  which  was  removed  in  the  lifetime  of  the  husband, 
who  died  on  the  22nd  October,  1911,  the  plaintiff  being  then  65 
years  of  age.  The  defendant  erected  upon  the  premises  a 
house  made  of  new  material,  which  the  Master  finds  was  a per- 
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manent  improvement.  He  also  removed  the  main  workshop  and 
converted  it  into  a terrace  of  three  dwellings,  and  tore  down 
the  engine-house  and  saw-mill.  The  cooper-shop,  engine-house, 
and  their  equipment  were  all  disposed  of  before  the  death  of 
the  husband,  and  at  his  death  the  land  was  occupied  on  Cedar 
street  by  the  new  dwelling  and  the  terrace.  The  Master  finds 
that  the  value  of  the  property  as  a saw-mill  was  decreasing  on 
account  of  the  scamity  of  material.  The  rental  value  of  the 
property  as  a going  concern  at  the  time  of  the  assignment  was 
put  at  $250  or  $300,  and  the  whole  value  of  the  property  at  that 
time  was  estimated  by  McNally  and  intending  partners  at 
$3,700  as  a going  concern. 

In  arriving  at  the  value  of  the  widow’s  dower,  the  Master 
took  ‘^into  consideration  the  fact  that  the  terrace  which  was 
upon  the  said  lands  at  the  time  of  the  death  of  the  husband  was 
partly  composed  of  material  from  the  old  buildings  and  partly 
from  new  material,  and  that  labour  had  been  expended  upon 
its  erection.  The  value  of  the  land  was  given  at  from  $500  to 
$550,  and,  taken  together  with  the  value  of  the  material  used  on 
the  place,  the  total  value  of  the  land  and  buildings  out  of  which 
dower  comes  should  be  ascertained  at  $900,  which  when  capital- 
ised will  amount  to  $116.48.  In  fixing  the  value  of  the  lands 
and  premises,  which  I have  ascertained  at  the  date  of  the  death 
of  the  husband,  I have  allowed  for  everything  which  was  upon 
the  lands  at  the  time  of  alienation  by  the  husband  and  which 
was  incorporated  in  the  new  building,  but  have  not  allowed  for 
permanent  improvements,  which  would  include  the  new  building 
on  lot  25,  and  such  labour  and  new  material  as  was  used  in 
erecting  the  terrace.” 

The  principle  upon  which  the  computation  was  made  by  the 
Master  was  attacked  before  Middleton,  J.,  who  says  in  his  judg- 
ment : — • 

Prior  to  the  statute  which  governs  this  case,  the  Dower 
Act,  now  found  as  9 Edw.  VII.  ch.  39,  sec.  23,  the  widow  would 
have  been  entitled  to  take  one-third  of  the  rental  produced  by 
the  property  as  it  was  on  the  date  of  her  husband’s  death.  By 
this  statute  it  is  provided  that  ‘the  value  of  permanent  im- 
provements made  after  the  alienation  of  the  land  by  the  hus- 
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band  . . . shall  not  be  taken  into  account;  but  the  damages 

or  yearly  value  shall  be  estimated  upon  the  state  of  the  property 
at  the  time  of  such  alienation  . . . allowing  for  the  general 

rise,  if  any,  in  the  price  and  value  of  land  in  the  particular 
locality.’  In  ease  of  the  owner  who  has  made  improvements, 
the  Legislature  has  substituted  an  arbitrary  standard,  ‘the  state 
of  the  property  at  the  time  of  alienation.  ’ The  widow  may  shew 
a general  increase  of  value,  and  so  increase  the  amount  com- 
ing to  her;  but  she  is  not  subject  to  having  the  amount  cut 
down  either  by  a general  depreciation  of  the  value  of  land,  or 
upon  any  hypothetical  view  that  apart  from  the  improvements 
the  value  would  have  depreciated.” 

After  referring  to  the  rental  value  of  the  property  at  the 
time  of  alienation  as  from  $300  to  $350  a year,  the  widow  be- 
ing then  67  years  of  age,  the  learned  Judge  says:  “Taking  her 
share  of  the  rental  as  $100  per  annum,  she  would  now  be  entitled 
to  $722,  on  the  basis  of  interest  at  five  per  cent.,  the  legal  rate, 
and  also  entitled  to  $200  for  the  two  years  which  have  elapsed 
since  the  death  of  her  husband — a total  of  $922;”  and  the  re- 
port of  the  Master  was  varied  accordingly. 

The  part  of  sec.  23  of  9 Edw.  VII.  ch.  39  referred  to  by  my 
brother  Middleton  was  first  introduced  into  the  Dower  Act,  32 
Viet.  ch.  7,  by  sec.  21,  taken  in  part  from  24  Viet.  ch.  40,  sec. 
17,  and  came  into  force  on  the  1st  February,  1869.  It  may  throw 
some  light  upon  the  question  of  the  construction  to  be  put  upon 
this  section  to  consider  the  right  of  the  widow  to  dower  at  com- 
mon law  and  under  24  Viet.  ch.  40. 

In  Williams  v.  Thomas,  [1909]  1 Ch.  713,  720,  the  position 
of  the  dowress  is  very  clearly  stated  by  Cozens-Hardy,  M.R. : 
“At  law  the  dowress  was  entitled  under  Magna  Carta  to  have 
an  assignment  of  dower  by  metes  and  bounds  within  forty  days 
after  the  husband’s  death.  Until  such  assignment  she  had  no 
right  of  entry  upon  and  no  estate  in  any  part  of  the  intestate’s 
land,  but  after  assignment  she  became  tenant  in  dower  of  the 
portion  assigned.  In  order  to  obtain  assignment  she  had  to 
issue  a writ  of  dower.  If  she  obtained  judgment,  dower  was  as- 
signed by  the  sheriff,  and  thereupon  she  could  recover  posses- 
sion by  ejectment.  Such  a writ  did  not  at  common  law  entitle 
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her  to  obtain  damages  or  an  account,  but  by  the  statute  of  Mer- 
ton, 20  Hen.  III.,  a right  to  damages  against  the  deforcers  was 
given  to  her.  If,  however,  the  heir  died  before  the  actual  as- 
sessment of  damages  she  could  recover  nothing,  and,  similarly,  if 
she  died  before  assignment  of  dower  her  representatives  could 
get  nothing,  and  if  she  died  after  assignment,  but  before  as- 
sessment of  damages,  her  representatives  could  not  get  damages. 
This  procedure  at  common  law  was  obviously  very  inconveni- 
ent and  very  inadequate  to  protect  the  dowress.  The  Courts  of 
Equity  claimed  jurisdiction  in  the  matter,  but  not  only  did 
the  Courts  of  Equity  assume  jurisdiction,  but  they  enlarged  the 
widow’s  rights.  They  gave  her  one-third  of  the  rents  and  pro- 
fits from  the  intestate’s  death  until  assignment  of  dower,  and 
they  granted  an  account,  . . . and  in  taking  such  account 

the  heir  in  occupation  of  any  part  of  the  real  estate  would  be 
charged  with  an  occupation  rent.” 

In  England  the  widow  is  not  entitled  to  dower  in  land  which 
has  been  absolutely  disposed  of  by  her  husband  in  her  lifetime 
or  by  his  will,  and  is  practically  confined  to  property  in  respect 
of  which  the  husband  dies  intestate:  Halsbury’s  Laws  of  Eng- 
land, vol.  24,  para.  366 ; Dower  Act,  1833.  While  the  widow  is 
entitled  to  be  endowed  immediately  after  her  husband’s  death 
{ib.,  para.  374),  the  effect  of  the  assignment  of  dower,  com- 
pleted by  the  wife’s  entry,  is  to  vest  in  her  a freehold  estate  for 
life  in  the  property  assigned  (para.  380).  ‘‘She  may  not  cut 
timber,  but  if  timber  was  cut  after  the  husband ’s' death  and  be- 
fore the  lands  assigned  were  set  out  by  metes  and  bounds,  she 
is  entitled  during  her  tenancy  in  dower  to  the  income  of  one- 
third  of  the  proceeds:  Bishop  v.  Bishop  (1841),  10  L.J.N.S. 
Ch.  302”  (para.  381). 

In  Doe  dem.  Riddell  v.  Gwinnell,  1 Q.B.  682,  it  was  held  that 
the  widow  was  entitled  in  copyhold  lands  to  one-third  in  value 
of  all  the  lands,  estimating  the  value  as  it  was  at  the  time  of  the 
assignment,  although  they  had  been  conveyed  away  during  the 
husband’s  lifetime  and  improved  in  value  by  buildings  erected 
before  the  conveyance  and  after  the  assignment,  and  although, 
by  conveyances  subsequent  to  that  by  the  husband,  the  land, 
etc.,  had  been  divided  into  several  parcels  and  was  held  by  sev- 
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oral  parties  at  the  time  of  his  death.  This  case  was  referred  to 
in  Nm'ton  v.  Smith,  20  U.C.R.  213,  at  p.  216,  in  which  it  was  held 
that  the  damages,  to  which  she  was  entitled  only  from  the  time 
of  demand  made,  should  be  calculated  upon  the  average  value 
of  the  land  during  that  period,  irrespective  of  improvements 
made  by  the  tenants,  and  that  the  allowance  to  be  paid  to  her 
should  be  estimated  upon  a computation  of  one-third  of  the 
occupation  value  of  the  land  only  without  the  buildings. 

Then  followed  '^An  Act  for  the  better  Assignment  of  Dower 
in  Upper  Canada,”  24  Viet.  ch.  40 — sec.  5,  sub-sec.  2,  of  which 
makes  provision  so  as  to  avoid  assigning  dower  in  improvements 
after  alienation  by  the  husband  if  practicable,  providing  that 
such  improvements  shall  not  be  allotted  to  the  widow,  or,  if 
necessary,  to  make  a deduction  from  the  lands  allotted  to  the 
'.vidow,  proportionate  to  the  benefit  she  might  derive  from  such 
improvements ; and  sec.  17  declares  that  nothing  shall  be  allowed 
for  the  use  of  permanent  improvements  made  after  the  aliena- 
tion by,  or  death  of,  the  husband.  This  was  re-introduced  with 
some  changes  in  32  Viet.  ch.  7,  sec.  31,  sub-sec.  2. 

Sub-section  3 of  sec.  5 of  24  Viet,  provides  for  the  assessment 
of  a yearly  sum  in  lieu  of  dower  where  the  assignment  cannot 
be  made.  This  sub-section  is  carried  into  sec.  31,  sub-sec.  3,  of  32 
Viet.,  with  the  addition  that  the  yearly  sum  shall  be  ‘'as  near 
as  may  be  one-third  of  the  clear  yearly  rents  of  the  premises, 
after  deducting  any  rates  or  assessments  payable  thereon.” 

Section  29  of  9 Edw.  VII.  ch.  39  corresponds  almost  word 
for  word  with  sec.  31  of  32  Viet.  ch.  7.  Wallace  v.  Moore,  18 
Gr.  560,  makes  special  reference  to  secs.  21  and  31  of  32  Viet, 
ch.  7,  corresponding  with  secs.  23  and  29  of  the  present  Act.  In 
that  case  the  Master  had  apparently  taken  the  value  of  the  land 
as  the  basis  of  his  calculation  and  fixed  the  value  of  the  dower 
by  a 5 per  cent,  rate  upon  the  value  of  the  land,  as  was  done 
by  the  Master  here.  Spragge,  €.,  points  out  that  the  result  ar- 
rived at  may  be  very  different  from  the  annual  value.  Re- 
ferring to  sec.  21  (now  23),  he  points  ^out  that  the  "dam- 
ages for  the  detention  of  dower  must  be  the  loss  sustained  by 
the  widow  by  reason  of  her  proportion  of  rents,  or  of  the  value 
of  occupation,  not  having  been  paid  to  her.  The  words  'yearly 
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value’  speak  for  themselves.”  He  then  refers  to  suh-sec.  3 of 
sec.  31  (now  sub-sec.  2 of  sec.  29),  which  provides  that  in  cases 
where  from  circumstances  the  assignment  by  metes  and  hounds 
cannot  be  made,  they  shall  assess  a yearly  sum  of  money,  being 
as  near  as  may  be  one-third  of  the  clear  yearly  rents  of  the  pre- 
mises after  deducting  any  rates  assessable  or  payable  thereon. 

Nothing  can  indicate  more  clearly  the  intention  of  the  Legis- 
lature that  the  compensation  to  the  widow  should  be  one-third 
of  the  yearly  value  or  yearly  rents  received — not  a percentage 
upon  the  gross  value.”  In  that  case  a portion  of  the  property 
consisted  of  village  lots.  Of  these  lots  only  one  had  buildings 
upon  it  at  the  death  of  the  husband;  the  rest  were  vacant  and 
of  no  annual  value,  producing  no  rents  or  profits.  The  Master 
in  that  case  took  the  gross  value  of  the  whole  of  the  lots,  and 
upon  that  value  fixed  a percentage,  and  in  that  respect  it  was  de- 
cided that  he  proceeded  upon  an  erroneous  principle.  The 
learned  Chancellor  points  out  that,  independently  of  the  decree, 
the  right  of  the  widow  would  be  to  have  her  dower  assigned  by 
metes  and  bounds,  upon  the  principle  prescribed  by  sub-sec. 
2 of  sec.  31  (sec.  29,  sub-sec.  1,  a and  5).  Then  follows  what  I 
think  must  be  the  principle  in  assessing  the  damages  to  be  ap- 
plied in  the  present  case.  The  Chancellor  says : ‘ ^ The  value 
directed  by  the  decree  to  be  ascertained  is  in  lieu  of  that  right; 
and  it  would  be  ignoring  that  right  and  palpably  unjust  to 
say,  because  certain  property  has  yielded  no  annual  profit 
hitherto,  her  dower  in  it  is  of  no  value.  Obviously  it  is  of  some 
value.  Suppose  buildings  put  upon  these  lots,  the  rentable 
value  would  be  compounded  in  part  of  the  value  of  the  build- 
ings, and  in  part  of  the  value  of  the  land,  and  so  much  of  the 
rentable  value  of  the  whole  as  is  properly  attributable  to  the 
land  is  the  rentable  value  of  the  land.  It  may  be  the  building 
that  gives  the  rentable  value  to  the  land,  but  still  it  is  the  rent- 
able value  of  the  house  and  land,  and  not  of  the  house  only ; for 
the  house  elsewhere  than  on  the  land  might  be  of  much  less  an- 
nual value  than  the  house  and  land  together,  and  would  be  cer- 
tainly of  some  less  annual  value.” 

The  facts  of  the  case  are  not  fully  set  forth  in  the  judgment, 
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but  throughout  the  case,  although  the  present  Act  was  in  force, 
there  is  no  suggestion  that  the  date  of  alienation  is  to  be  taken 
in  order  to  ascertain  the  yearly  value  of  the  property.  On  the 
contrary,  the  date  of  the  death  is  the  time  referred  to,  and  even 
that  may  be  modified  by  improvement  in  the  condition  of  the 
estate  after  the  husband’s  death.  “It  may  be  that  in  this  case, 
at  the  death  of  the  husband,  the  farm  property  was  in  so  bad  a 
condition  that  its  annual  value  was  very  small.  ...  I do 
not  think  that  this  clause  of  the  Act  (sec.  21,  now  23)  calls  for 
an  estimate  of  value  based  on  the  actual  condition  and  produc- 
tiveness of  the  property  at  the  date  of  the  husband’s  death. 
Such  a construction  would  lead  to  consequences  certainly  not 
contemplated  by  the  Act.  For  instance,  farm  property  might, 
from  bad  husbandry  . . . have  fallen  into  such  a condition 

that  its  productiveness  would  not  at  the  time  repay  the  cost  of 
the  cultivation;  and  yet,  with  repair  and  good  husbandry,  the 
annual  value  might  be  very  considerable.  And  so  with  house 
property;  it  might  at  the  death  of  the  husband  be  in  such  a 
state  of  dilapidation  as  to  be  literally  untenantable;  and  its 
rentable  value  while  in  that  condition  scarcely  anything;  while, 
if  put  in  repair  or  let  upon  an  improving  lease,  it  might  bring 
a large  rental.  It  would  be  at  once  unjust,  and  not  according 
to  the  spirit  of  the  Act,  in  any  such  cases  to  compute  the  allow- 
ance to  the  widow  upon  the  actual  annual  value  at  the  date  of 
the  death  of  the  husband.  . . . Reading  the  whole  together, 

and  looking  at  the  mischief  it  was  intended  to  remedy,  I think 
it  would  be  pushing  this  clause  beyond  its  object  and  meaning  if 
it  were  interpreted  to  mean  anything  more  than  that  permanent 
improvements  made  after  the  death  of  or  alienation  by  the  hus- 
band should  be  excluded  from  consideration — in  the  words  of 
the  first  part  of  the  clause,  should  ‘not  be  taken  into  account.’ 
. . . The  clause  applies  to  arrears  of  dower  as  well  as  to  fix- 
ing a money  value  in  lieu  of  an  assignment  by  metes  and 
bounds.” 

The  head-note  in  Wallace  v.  Moore  would  indicate  that  in 
that  case,  as  to  a portion  of  the  lands  at  all  events,  there  had 
])een  an  alienation  by  the  husband.  It  reads:  “The  mere  fact 
that  at  the  death  of,  or  alienation  by,  the  husband,  his  lands 
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were  of  no  rentable  value,  is  not  alone  sufficient  to  disentitle  the 
widow  to  claim  damages,  if  the  land  has  been  subsequently  made 
rentable  by  means  of  improvements  or  otherwise  either  by  the 
heir  or  vendee ; and  in  such  a case  a portion  of  the  rent  is  attri- 
butable to  the  land.” 

This  is  inconsistent  with  the  view  that  the  rentable  value  at 
the  time  of  alienation  is  to  be  taken  as  the  basis  for  the  allow- 
ance of  a sum  in  lieu  of  dower  to  the  widow. 

The  only  other  case  decided  since  the  statute  relating  to 
these  sections  is  Robinet  v.  Pickering,  44  U.C.R.  337.  In  that 
case  Armour,  J.,  points  out  that  the  view  taken  by  the  Court  in 
Norton  v.  Smith  was  adopted  by  the  Legislature  in  passing  the 
Act  24  Viet.  ch.  40.  After  referring  to  the  section  as  to  im- 
provements, he  says:  ‘'Now,  if  the  commissioners  in  this  case 
have  assigned  to  the  demandant  a portion  of  the  land  in  ques- 
tion, the  beneficial  enjoyment  of  which  by  her  in  the  condition 
in  which  it  was  at  the  time  of  such  assignment  will  be  to  her 
equal  in  value  to  the  beneficial  enjoyment  by  her  of  one-third 
of  this  land  had  it  remained  up  to  that  time  in  the  same  con- 
dition as  it  was  at  the  time  of  its  alienation  by  the  husband,  they 
have  done  what  in  my  opinion  the  law  required  them  to  do.” 

Having  regard  to  the  law  a^  it  stood  before  32  Viet.  ch.  7, 
sec.  21,  was  passed,  and  the  object  of  that  section  being  to  modify 
the  law  as  to  permanent  improvements  made  after  the  alienation 
or  death  of  the  husband  so  that  such  improvements  should  not 
be  taken  into  account,  and  having  regard  to  the  disjunctive 
form  of  sec.  21  (now  23),  I think  that  the  words  “but  such  dam- 
ages or  yearly  value  shall  be  estimated  upon  the  state  of  the 
property  at  the  time  of  such  alienation  or  death”  {i.e.,  so  far  as 
improvements  are  concerned)  refer  to  the  condition  of  the  pro- 
perty so  as  to  exclude  improvements,  and  not  to  its  rentable 
value,  nor  to  “yearly  rents”  which  may  be  given  where  dower 
cannot  be  assigned,  which  is  provided  for  by  sec.  29,  sub-sec.  2. 
Section  21  (now  23)  was  passed  for  the  purpose  of  preventing 
the  widow  getting  the  value  arising  from  permanent  improve- 
ments, and  is  not  to  be  taken  as  indicating  that  she  was  entitled 
at  all  events  to  one-third  of  the  rental  value  at  the  time  of  aliena- 
tion or  death.  If  such  were  the  case,  it  might  happen  that,  in- 
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stead  of  permanent  improvements  being  made  upon  the  pro- 
perty, it  might  decrease  in  value  by  decay,  so  that  its  rental 
value  might  be  wiped  out  at  the  date  of  the  death  of  the  hus- 
band. It  seems  to  me  that  it  would  defeat  the  object  of  the 
statute  to  hold  that  the  rental  value  at  the  time  of  alienation,  or 
even  at  death,  is  the  criterion  by  which  the  amount  allowed  her 
in  lieu  of  an  assignment  of  dower  is  to  be  ascertained.  The  ob- 
ject of  the  statute  was,  in  my  opinion,  to  place  her  as  nearly  as 
possible,  as  to  the  amount  that  she  should  receive,  in  the  same 
position  as  she  would  have  been  were  it  possible  to  make  an  as- 
signment by  metes  and  bounds.  And,  while  she  is  not  entitled, 
I think,  to  fix  the  rental  value  at  the  time  of  alienation  as  the 
basis  of  her  claim,  so  neither  will  that  claim  be  defeated,  al- 
though at  the  time  of  alienation  or  death  of  the  husband  the 
property  may  have  had  no  rental  value. 

Then,  as  to  the  right  of  the  widow  to  any  allowance  on  ac- 
count of  the  mill  premises  having  been  allowed  partially  to  go 
to  waste  and  then  to  be  totally  removed  and  sold.  Her  life  in- 
terest does  not  become  vested  until  her  dower  is  assigned.  In 
the  present  case  the  mill,  machinery,  and  plant  were  all  re- 
moved after  alienation  and  before  the  husband ’s  death ; that  is, 
before  she  had  a life  estate  vested  in  any  part  of  the  premises. 
It  would  appear  that  the  mill  had  remained  idle  for  some  time, 
and  its  value  had  very  much  decreased ; that  would  probably,  at 
most,  be  regarded  as  permissive  waste,  for  which  Courts  of 
Equity  do  not  readily  interfere,  and  in  the  present  case,  the 
waste  having  occurred  before  the  widow’s  right  accrued,  she 
would  have  had  no  locus  standi  to  have  in  any  way  prevented 
it.  Nor  has  she,  I think,  any  right  to  complain  of  the  removal 
of  the  mill,  etc.,  at  common  law.  Where  land  has  been  assigned 
for  dower  on  which  is  an  open  mine  she  can  work  it  for  her 
benefit:  Stoughton  v.  Leigh  (1808),  1 Taunt.  402.  The  dowress 
is  in  the  same  position  as  a life-tenant  and  is  entitled  to  the 
interest  of  one-third  of  the  proceeds  of  the  sale  of  timber: 
Bishop  V.  Bishop,  10  L.J.  N.S.  Ch.  302;  Dickin  v.  Hamer  (1860), 
1 Dr.  & Sm.  284.  After  the  husband’s  death,  the  widow  has 
the  ordinary  profits  of  a tenant  for  life:  Bewes,  Law  of  Waste, 
pp.  270,  108,  202.  I have  not  been  able  to  find  any  case  which 
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gives  her  any  right  at  common  law  to  an  interest  iii  the  pro- 
ceeds of  the  sale  of  property  removed  before  her  husband’s 
death.  Until  such  time  her  right  is  inchoate.  By  the  death 
of  her  husband  she  becomes  dowable,  and  from  that  time  Equity 
will  give  her  a portion  of  the  rent  and  one-third  of  the  interest 
upon  the  proceeds  of  the  sale  of  timber  or  mines  since  her  hus- 
band’s death.  Her  life  estate,  however,  only  becomes  vested 
after  assignment ; and,  as  she  has  no  right  to  come  to  the  Court 
to  stay  waste  before  she  becomes  dowable,  so,  in  my  opinion, 
she  has  no  right  to  any  interest  in  the  proceeds  resulting  from 
such  waste,  unless  it  be  given  her  by  sec.  23  of  the  statute. 

For  the  reasons  above  indicated,  while  she  is  not  entitled,  in 
my  opinion,  to  call  for  one-third  of  the  rental  at  the  time  of 
alienation,  so  neither  is  she  entitled  to  ask  for  an  account  of  the 
value  of  the  property  sold ; the  section  in  question  is  a provision 
to  prevent  her  receiving  the  benefit  of  improvements,  and  was 
not  intended  to,  and  does  not,  in  my  opinion,  enlarge  her  right 
in  respect  to  dower.  She  is  not  entitled,  I think,  to  any  claim 
in  respect  of  the  mill  property  removed  prior  to  her  husband’s 
death. 

The  improvements  made  were  all  of  a permanent  character. 
While  these  improvements  ought  not  to  be  taken  into  account 
in  fixing  her  dower,  yet,  as  is  pointed  out  by  the  Chancellor  in 
Wallace  v.  Moore,  the  rent  arises  not  alone  from  the  houses  but 
from  the  buildings  and  the  land,  and  the  widow  is  entitled,  in 
my  opinion,  to  have  that  one-third  portion  of  the  rent,  as  far  as 
it  may  be  ascertained,  which  arises  from  the  land,  given  to  her 
in  lieu  of  dower. 

While,  upon  the  one  hand,  I am  unable  to  agree  in  the  con- 
struction of  the  statute  by  my  brother  Middleton,  upon  the 
other  hand  I do  not  think  that  the  method  adopted  by  the  Mas- 
ter proceeded  upon  the  right  principle.  He  took  simply  the 
value  of  the  land  plus  the  value  of  the  old  buildings, 
and  made  his  calculation  by  a percentage  upon  that. 
What  he  should  have  done,  in  my  opinion,  was  to  as- 
certain what  would  be  the  reasonable  portion  of  the 
rent  referable  to  the  land  and  allow  one-third  of  that,  having 
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regard  to  the  age  of  the  widow,  capitalised.  Whether  it  would 
amount  to  more  than  the  Master  has  allowed,  I am  unable  to 
say  from  the  data  before  me.  If  the  plaintiff  is  not  willing  to 
accept  that  sum,  there  should  be  a reference  back  to  the  Master 
to  ascertain  the  amount  to  which  the  plaintiff  is  entitled  upon, 
the  principle  above  indicated. 

This  is  not  a case  for  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

St.  Catharines  Improvement  Co.  Limited  v.  Rutherford. 


Contract — Removal  of  Buildings — Default  and  Delay — Entire  Contract — Single' 
Event — Provision  for  Liquidated  Damages — Construction-. — Enforcement — 
Third  Party — Indemnity — Costs. 

In  deciding  the  question  whether  a sum  of  money  named  in  a contract  as 
payable  in  the  event  of  non-completion  within  a fixed  time  of  what  is  to  be 
done  under  the  contract,  is  a penalty  or  liquidated  damages,  the  Court 
must  take  into  consideration  the  intention  of  the  parties,  as  evidenced  by 
their  language,  and  the  circumstances  of  the  case  taken  as  a whole  and 
viewed  as  at  the  time  the  contract  was  made.  The  words  “as  liquidated 
damages  and  not  as  a penalty”  are  not  to  be  left  out  of  account  alto- 
gether, though  they  are  not  conclusive.  In  many  instances,  liquidated 
damages  are  provided  for  because  of  the  difficulty  of  proving  damage, 
though  actual  damage  may  accrue.  Because  there  are  many  matters, 
some  very  small,  which  would  constitute  non-completion,  it  does  not- 
necessarily  follow  that  the  sums  named  as  liquidated  damages  are  to 
be  regarded  as  payable  on  several  events:  non-completion  is  only  one 
single  event. 

Townsend  v.  Rumhall  (1909),  19  O.L.R.  433,  McManus  v.  Rothschild  (1911), 
25  O.L.R.  138,  Law  v.  Local  Board  of  Redditch,  [1892]  1 Q.B.  127,  Huband 
V.  Grattan  (1833),  Alcock  & Napier  389,  Lord  Elphinstone  v.  Monkland  Iron 
and  Coal  Co.  (1886),  11  App.  Cas.  332,  and  Clydebank  Engineering  and  Ship-- 
building  Co.  v.  Don  Jose  Ramos  Yzquierdo  y Castaneda,  [1905]  A.C.  6,  ap- 
plied and  followed. 

In  this  case,  where  the  contract  was  for  the  removal,  before  a named  day, 
of  several  farm  buildings  from  land  within  the  limits  of  a city,  with  the 
object  of  making  the  land  attractive  to  purchasers  of  building  lots,  and 
the  defendant  agreed  that,  in  default  of  his  entirely  rernoving  the  build- 
ings on  or  before  the  day  named,  he  would  pay  the  plaintiffs  “$25  for  each 
day  that  any  of  said  material  remains  on  the  said  premises  ...  as 
liquidated  damages  and  not  as  a penalty,”  it  was  held,  that  the  contract 
was  an  entire  one;  that  there  had  been  a breach;  and  that  the  plaintiffs 
were  entitled  to  recover  $25-a  day  for  31  days. 

Held,  also,  that  the  defendant  was  entitled  to  recover  from  R.,  who  had 
taken  over  the  contract,  and  had  been  added  as  a third  party,  the  amount 
of  the  plaintiffs’  judgment  and  costs  and  also  the  costs  which  the  defen- 
dant must  pay  his  solicitor  in  respect  of  the  defence  of  the  action  and  the 
third  party  claim. 

Judgment  of  Ealconhridge,  C.J.K.B.,  reversed. 
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Action  to  recover  $1,200  as  liquidated  damages  for  delay 
and  default  of  the  defendant  in  removing  certain  structures 
from  the  plaintiffs’  land,  under  an  agreement  between  the 
plaintiffs  and  defendant. 

The  defendant  brought  in  one  Riley  as  a third  party,  and 
claimed  relief  over  against  him. 

March  10.  The  action  and  the  issue  between  the  defendant 
and  the  third  party  were  tried  before  Falconbridge,  C.J.K.B., 
■without  a jury,  at  St.  Catharines. 

H.  H.  Collier,  K.C.,  for  the  plaintiffs. 

G.  F.  Peterson,  for  the  defendant. 

M.  Brennan,  for  the  third  party. 

March  14.  Faeconbridge,  C.J.K.B.  : — Notwithstanding  the 
use  of  the  words  “liquidated  damages”  in  the  agreement,  I am 
of  the  opinion  that  this  is  a case  of  penalty. 

The  law  is  clearly  laid  down  in  the  Encyclopaedia  of  the 
Laws  of  England,  vol.  4,  at  p.  325  (cited  in  full  in  Townsend  v. 
Bumball  (1909),  19  O.L.R.  433,  at  pp.  435,  436). 

The  contract  here  is  for  the  removal  of  several  different 
structures  of  different  degrees  of  size  and  importance — e.g., 
there  is  a hen-house  still  on  the  premises.  In  Townsend  v.  Tor- 
onto Hamilton  and  Buffalo  R.W.  Co.  (1896),  28  O.R.  195,  and 
in  Pelee  Island  Navigation  Co.  v.  Boty  Engine  Works  Co. 
(1911),  23  O.L.R.  402,  the  defendants  agreed  to  do  one  particu- 
lar thing,  and  the  sum  contracted  to  be  paid  had  reference  to  a 
single  obligation. 

In  the  present  case  there  is  no  actual  damage.  The  plain- 
tiffs wished  to  get  their  property  “away  from  the  farm  effect” 
and  make  it  look  like  residential  city  property.  No  sale  has 
been  lost  in  consequence  of  the  defendant’s  default. 

I enter  a verdict  for  the  plaintiffs  for  $5  damages  with 
Division  Court  costs ; the  defendant  to  have  the  usual  set-off  of 
High  Court  costs. 

As  regards  the  third  party,  he  is  the  one  who  has  made  the 
trouble,  and  he  is  adjudged  to  pay  to  the  defendant  a sum  suffi- 
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cient  to  make  good  to  the  defendant  whatever  deduction  he 
suffers  from  his  full  amount  of  costs  as  between  party  and 
party,  including  the  defendant’s  costs  of  and  incidental  to  the 
third  party  procedure;  otherwise  no  order  as  to  costs  for  or 
against  the  third  party. 

The  plaintiffs  appealed  from  the  judgment  of  Falconbridge, 

C.J.K.B. 

May  15.  ■ The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

H.  H.  Collier,  K.C.,  for  the  appellants,  argued  that  the 
learned  trial  Judge  erred  in  taking  the  view  that  in  this  case 
a multiplicity  of  events  was  provided  for  by  the  contract — in 
substance  there  was  only  one  event,  the  removal  of  the  ma- 
terial. He  cited  Law  v.  Local  Board  of  Redditch,  [1892]  1 
Q.B.  127,  especially  per  Lord  Esher,  M.R.,  at  p.  131,  and  per 
Kay,  L.J.,  at  p.  135.  He  also  referred  to  Townsend  v.  Toronto 
Hamilton  and  Buffalo  B.W.  Co.,  28  O.R.  195;  Wallis  v.  Smith 
(1882),  21  Ch.D.  243,  per  Jessel,  M.R.,  at  pp.  264,  265,  where 
the  subject  is  discussed  and  leading  cases  referred  to:  see  also 
in  that  case  pp.  269,  270,  per  Cotton,  L.J.,  and  pp.  274,  275, 
per  Lindley,  L.J.  He  also  referred  to  Townsend  v.  Rumhall,  19 
O.L.R.  433.  [Mulock,  C.J.Ex.,  referred  to  Pelee  Island  Navi- 
gation Co.  v.  Doty  Engine  Works  Co.,  23  O.L.R.  402].  With 
regard  to  the  quantum  of  damages,  regard  must  be  had  to  the 
surrounding  circumstances,  which  in  this  case  shew  that  the 
amount  is  not  excessive:  Webster  v.  Bosanquet,  ]1912[  A.C. 
394,  per  Lord  Mersey  at  p.  398,  where  he  refers  to  Lord  Davey’s 
judgment  in  Clydebank  Engineering  and  Shipbuilding  Co.  v. 
Don  Jose  Ramos  Yzquierdo  y Castaneda,  [1905]  A.C.  6,  15. 
Reference  was  also  made  to  Huband  v.  Grattan  (1833),  Alcock 
& Napier  389,  an  Irish  case  cited  in  Lord  FitzGerald’s  judg- 
ment in  Lord  Elphinstone  v.  Monkland  Iron  and  Coal  Co. 
(1886),  11  App.  Cas.  332,  at  p.  347. 

G.  F.  Peterson,  for  the  defendant,  the  respondent,  argued 
that  several  events  were  contemplated  by  the  contract,  as  there 
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were  several  different  buildings  to  be  pulled  down,  and  referred 
to  Townsend  v.  Bumball,  supra,  and  to  Bayner  v.  Bederiaktie- 
bolaget  Condor,  [1895]  2 Q.B.  289,  291,  292.  Actual  damage 
must  be  shewn,  and  here  the  plaintiffs  had  admitted  at  the  trial 
that  they  had  sustained  none.  The  law  is  clearly  stated  in  vol. 
4 of  the  Encyclopaedia  of  the  Laws  of  England,  at  p.  325,  cited 
by  Falconbridge,  C.J.K.B.,  in  Townsend  v.  Bumball,  supra,  at 
p.  435. 

M.  Brennan,  for  the  third  party,  argued  that  his  contract 
with  the  defendant  was  a separate  one,  to  which  the  same  con- 
siderations did  not  apply  as  those  which  applied  to  the  plain- 
tiffs’ contract.  His  contract  was  not  one  of  indemnity, 
and  he  would  only  be  liable  for  damage  actually  suffered. 
Reference  to  Public  Works  Commissioner  v.  Hills,  [1906]  A.O. 
368;  Pye  v.  British  Automobile  Commercial  Syndicate  Limited, 
[1906]  1 K.B.  425. 

Collier,  in  reply,  referred  to  Beynolds  v.  Bridge  (1856),  6 E. 
& B.  528,  540,  541.  The  defendant  had  received  several  notifi- 
cations of  the  position  of  matters  from  the  plaintiffs,  to  whom 
time  was  of  the  greatest  importance. 

June  15.  The  judgment  of  the  Court  was  delivered  by 
Riddell,  J.  ; — The  plaintiffs,  the  St.  Catharines  Improvement 
Company,  bought  some  250  acres  in  the  city  of  St.  Catharines 
for  the  purpose  of  cutting  it  up  into  building  lots  to  form  a 
residential  district.  Included  in  this  land  was  the  Merritt 
farm,  on  which  there  were  a farm-house  and  other  buildings,  a 
large  barn,  a smaller  barn,  a pig-pen,  a chicken-house,  a silo, 
etc. 

The  defendant  is  a surveyor,  and  the  plaintiffs  employed  him 
to  lay  out  their  land  into  building  lots  and  streets.  As  they 
were  opening  streets  and  offering  the  land  for  sale  for  residen- 
tial purposes,  it  was  necessary  to  have  the  lots  all  staked  out 
and  everything  ready  for  intending  purchasers  by  the  1st 
May. 

The  Merritt  land  had  been  known  for  generations  as  a farm, 
and  the  company  naturally  wished  to  get  rid  of  all  appearance 
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of  a farm — “to  get  away  from  tlie  farm  effect;”  all  the  fences 
had  to  be  taken  down ; the  lots  were  to  be  staked  out,  and  pur- 
chasers were  to  be  invited  to  buy.  The  staking  out  of  some  of 
the  lots,  indeed,  could  not  be  properly  done  without  the  removal 
of  some  of  the  buildings.  The  defendant  knew  that  “time  was 
an  essential  point,”  that  “the  design  was  to  have  the  whole 
place  laid  out  as  an  attractive  resort  so  that  intending  pur- 
chasers would  be  . . . disposed  to  purchase  lots,”  and  that 

the  company  wished  to  get  the  buildings  out  of  the  way  as 
quickly  as  they  could;  if  they  had  not  wished  this,  they  might 
have  utilised  the  materials  on  the  ground.  The  whole  scheme,  of 
which  he  was  partly  director,  was  ‘ ‘ to  get  those  buildings  out  so 
as  to  make  a beautiful  plan  like  that  produced.” 

The  buildings  were  worth  a considerable  sum  and  could 
have  been  sold  if  time  had  not  been  of  importance ; but  the  com- 
pany “gave  them  away  for  nothing  to  Mr.  Rutherford  for  the 
material  to  have  them  removed  by  the  1st  May.”  Accordingly, 
a contract  was  entered  into  by  the  company  and  Rutherford  in 
the  following  terms: — 

“The  St.  Catharines  Improvement  Co.  Ltd., 

St.  Catharines,  Ont. 

“I  hereby  agree  to  remove  the  barn,  sheds,  silo,  pig-pen  and 
all  other  structures,  except  the  dwelling-house,  on  the  Merritt 
farm  now  belonging  to  your  company,  in  consideration  of  the 
material  therein;  and  I hereby  agree  to  have  the  same,  includ- 
ing all  foundations,  entirely  removed  from  the  said  premises  on 
or  before  the  1st  day  of  May,  1913,  and  in  default  of  my  so 
doing  I hereby  agree  to  pay  the  sum  of  $25  for  each  day  that 
any  of  said  material  remains  on  the  said  premises  after  the  said 
1st  day  of  May  as  liquidated  damages  and  not  as  a penalty. 
“Dated  this  16  April,  1913.  F.  H.  Rutherford.” 

“I  accept  the  above. 

“Jas.  W.  Baillie. 

“President  St.  Catharines  Improvement  Co.  Limited.” 

The  defendant  did  not  remove  the  buildings,  but  the  very 
next  day  sold  out  to  Riley.  He  told  Riley  that  he  had  the  build- 
ings, and  asked  $400.  After  some  dickering,  Riley  agreed  to 
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pay  $225  ‘‘for  everything  but  the  pig-pen  and  the  chicken- 
house,”  the  defendant  saying  that  the  chicken-house  was  con- 
venient to  the  house  and  might  be  sold  with  the  house.  He  con- 
tracted with  Riley  for  the  removal  before  the  1st  May,  1913,  and 
also  for  $50  a day  penalty,  but  he  says  this  “was  simply  a mat- 
ter of  security  entirely.” 

The  third  party  proceeded  to  tear  down  and  remove  the 
buildings,  but  did  not  get  the  work  done  quickly  enough  to 
satisfy  the  plaintiffs.  He  began  about  the  20th  April,  and  made 
good  progress  till  he  got  the  buildings  laid  down  on  the  ground ; 
he  had  difficulty  in  getting  teams  to  remove  the  material.  The 
plaintiffs  were  anxious  to  have  all  the  material  off,  that  the 
land  might  be  graded,  levelled  up,  and  seeded  down,  for  the 
effect  upon  intending  buyers. 

On  the  24th  May  there  was  a celebration  on  the  premises, 
brass  band,  foot-races,  etc.,  to  bring  purchasers  to  the  property 
— and,  indeed,  the  company  sold  some  lots  by  that  means. 

But  even  then  the  large  buildings,  barn,  etc.,  were  not 
levelled;  and  it  was  not  till  about  the  4th  June  that  the  con- 
tractor for  grading,  seeding,  etc.,  was  able  to  get  to  work.  Even 
then  the  hen-house  was  not  removed,  and  the  plaintiffs’  solici- 
tor wrote  (on  the  4th  June)  to  the  defendant  saying  that  the 
penalty  of  $25  per  day  would  be  enforced  “until  you  get  every- 
thing removed.” 

During  May  the  company  more  than  once  informed  the  de- 
fendant that  they  would  hold  him  on  his  contract  for  the  $25 
a day,  and  as  often  he  wrote  the  third  party:  e.g.,  on  the  19th 
May,  he  demanded  14  days’  penalty,  $700 — “Please  let  me  have 
your  cheque  for  the  amount ; ” on  the  30th  May,  he  notified  Riley 
that  the  hen-house  still  remained,  and  that  the  company  in- 
sisted that  it  should  be  removed;  and  on  the  7th  June,  he  sent 
him  a copy  of  the  company’s  letter  relating  to  the  hen-house. 
Riley  never  did  remove  the  hen-house  because,  as  he  says,  Ruth- 
erford reserved  that. 

Early  in  June,  Rutherford  was  able  to  lay  out  the  property 
where  the  buildings  had  been,  and  the  contractor  to  get  on 
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with  his  grading,  levelling  up,  and  seeding,  to  take  away  all 
appearance  of  farm  lands,  that  intending  purchasers  might  be 
influenced  favourably. 

This  action  was  brought  on  the  17th  June,  claiming  default 
till  that  day  and  asking  $1,200  damages.  The  defendant  says 
that  all  the  buildings  were  removed  according  to  agreement  ex- 
cept the  hen-house,  which  was  allowed  to  remain  at  the  request 
of  the  plaintiffs,  and  in  any  event  the  plaintiffs  have  suffered 
no  damage.  He  also  claimed  over  against  Riley.  Riley  says  he 
removed  all  except  the  building  reserved,  >and  contends  that 
the  amount  named  in  the  contract  is  not  liquidated  damages. 

The  action  was  tried  before  Sir  Glenholme  Faleonbridge, 
Chief  Justice  of  the  King’s  'Bench,  at  St.  Catharines,  on  the 
10th  March,  1914.  Judgment  was  given  on  the  14th  March,  al- 
lowing the  plaintiffs  $5  and  costs  on  the  appropriate  scale,  and 
giving  the  defendant  certain  relief  in  respect  of  costs  against 
the  third  party. 

The  plaintiffs  now  appeal. 

In  view  of  the  defendant’s  statement  of  defence,  and  the 
very  positive  evidence  of  the  third  party,  I would  come  to  the 
conclusion  that  the  hen-house  was  in  fact  reserved  from  the  sale 
by  the  defehdant  to  the  third  party.  No  great  stress  was  laid 
upon  the  continuance  of  the  hen-house;  the  company’s  man- 
ager swears  that  it  was  not  by  reason  of  this  building  being 
there  that  the  action  was  brought,  although  he  would  rather  it 
had  not  been  left.  There  is  no  evidence  given  by  the  defendant 
in  support  of  his  plea  that  the  building  was  left  at  the  request 
of  the  plaintiffs ; and  the  evidence  of  the  third  party  does  not  es- 
tablish such  a state  of  facts,  but  only  a desire  on  the  part  of  the 
plaintiffs  that,  if  he  did  remove  it,  he  would  he  careful  not  to 
injure  the  grass. 

Even  if  we  consider  that  the  plaintiffs  waived  the  removal 
of  the  hen-house,  there  is  ample  evidence  that  not  till  June  was 
the  material  removed,  so  that  the  land  could  be  used  as  both  the 
plaintiffs  and  defendant  contemplated  it  should  be  used,  at 
latest,  immediately  after  the  1st  May. 

The  learned  Chief  Justice  proceeds  on  the  ground  that  the 
contract  is  for  the  removal  of  several  different  structures  of 
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different  degrees  of  importance.  That  the  structures  are  of 
different  sizes  is  true ; hut,  in  view  of  the  object  of  the  removal, 
i.e.,  the  laying  out  as  though  the  land  had  never  been  farm  land, 
making  it  look  like  a new  ‘‘subdivision,’’  I can  find  no  evidence 
to  support  the  statement  as  to  relative  importance.  The  con- 
tract is  one  entire  contract — “remove  all  the  buildings,  and 
we  will  give  you  the  materials  in  the  buildings” — the  defen- 
dant could  not  claim  the  materials  of  the  barn  for  removing 
the  bam,  etc.  Then  the  “liquidated  damages”  clause  is  separ- 
ate : “I  hereby  agree  to  have  the  same,  including  all  founda- 
tions, entirely  removed  from  the  said  premises  on  or  before  the 
1st  day  of  May,  1913,  and  in  default  of  my  so  doing  I hereby 
agree  to  pay  the  sum  of  $25  for  each  day  that  any  of  said  ma- 
terial remains  on  the  said  premises.  . . 

The  scheme  of  the  contract  is  obvious.  All  the  material 
into  which  the  buildings  must  be  reduced  before  they  could  be 
removed  was  to  be  away  by  the  1st  May,  so  that  the  lots  could 
be  laid  out,  the  land  graded  and  levelled  up  and  seeded  down, 
to  look  like  a new  suburb  and  not  an  old  farm.  There  was  one 
and  only  one  thing  provided  for:  the  clearing  away  of  all  ma- 
terial, foundations,  etc.,  to  leave  the  land  clear  for  what  all 
parties  contemplated.  No  doubt,  a trifling  amount  left  could 
not  be  considered  a breach  of  the  agreement — Be  minimis  non 
curat  lex — what  is  called  for  is  a substantial  compliance  with 
the  agreement ; e.g.,  no  one  would  say  that  a barrowful  of  rub- 
bish which  might  be  burnt,  buried,  or  otherwise  disposed  of  at 
a merely  trifling  expense,  would  bring  about  the  consequences 
of  a breach  of  contract. 

The  rules  for  determining  whether  a provision  of  this  kind 
is  a penalty  or  liquidated  damages  are  laid  down  from  text- 
books of  authority  and  with  ample  quotation  of  cases  in  Town- 
send V.  Rumhally  19  O.L.R.  433,  and  3Ic3Iamis  v.  Rothschild 
(1911),  25  O.L.R.  138.  In  deciding  this  question,  the  Judge 
must  take  into  consideration  the  intention  of  the  parties,  as 
evidenced  by  their  language,  and  the  circumstances  of  the  case 
taken  as  a whole  and  viewed  as  at  the  time  the  contract  was 
made. 
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[vOL. 

The  language  being  looked  at,  the  words  ‘‘as  liquidated  dam- 
ages and  not  as  a penalty”  are  not  “to  be  left  out  of  account 
altogether  . . . they  go  somewhat  to  shew  that  the  parties 

intended  that  these  sums  should  be  liquidated  damages  and  not 
penalties:”  Lord  Esher,  M.R.,  in  Law  v.  Local  Board  of  Bed- 
ditch,  [1892]  1 Q.B.  127,  at  p.  131.  And  it  is  “no  doubt  a very 
serious  interference  with  the  terms  of  a contract  to  say  that, 
though  the  parties  had  expressly  stipulated  that  a sum  was  to 
be  paid  as  liquidated  damages,  the  Court  would  not  construe 
the  words  to  have  their  ordinary  effect,  but  would  treat  the 
sum  as  a penalty:”  per  Kay,  L.J.,  S.C.,  at  p.  135.  Lord  Jus- 
tice Kay  in  that  case  adds:  “That  has  never  been  done,  so  far 
as  I am  aware,  except  in  cases  like  Kemble  v.  Barren  (1829),  6 
Bing.  141,  where  the  damages  are  made  payable,  not  on  one 
single  event,  but  on  a number  of  events,  some  of  which  might 
result  in  inconsiderable  damages,  ...  We  have  to  consider 
within  which  class  of  cases  the  present  comes — whether  this  is 
a case  where  a sum  is  made  payable  upon  several  events,  some 
of  which  are  of  small  importance,  or  whether  it  is  a case  in 
which  it  is  made  payable  upon  only  one  event.”  In  that  case 
the  contract  was  for  sewerage  works  for  a municipality.  The 
contract  read:  “The  works  shall  be  completed  in  all  respects, 
and  cleared  of  all  implements,  tackle,  impediments,  and  rub- 
bish, on  or  before  April  30,  1889.  ...  In  default  of  such 

completion,  the  contractor  shall  forfeit  and  pay  . . . the 

sum  of  £100  and  £5  for  every  seven  days  during  which  the 
works  shall  be  incomplete  after  the  said  time.  ...  as  and 
for  liquidated  damages.”  The  Court  thought  that  there  was 
one  event  and  only  one,  viz.,  the  non-completion  by  the  day 
fixed.  Had  that  been  the  only  decision,  the  case  might  not  be 
conclusive  of  the  present,  but  two  of  the  Lords  Justices,  added 
that,  if  the  true  meaning  of  the  contract  was  that  the  works 
were  not  only  to  be  completed  but  also  cleared  of  the  impedi- 
ments, etc.,  the  same  result  would  follow:  Esher,  M.R.,  pp. 
131,  132;  Kay,  L.J.,  pp.  135,  136. 

Most  of  the  argument  before  us  was  the  same  as  that  before 
the  Lords  Justices:  e.g.,  there  were  two  events  (p.  128)  ; if  a 
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single  wheelbarrow  were  left  on  the  premises  the  £100  would 
be  payable;  non-completion  covers  a great  many  breaches  of 
contract,  some  important,  some  very  minute,  etc. 

Kay,  L.J.,  deals  with  these  arguments  at  p.  136:  ‘‘I  cannot 
agree  with  the  ingenious  argument  that,  because  there  may  be 
many  matters,  some  very  small,  which  would  constitute  non- 
completion, these  sums  may  be  regarded  as  payable  on  several 
events.  According  to  that  argument,  there  must  be  considered 
to  be  several  different  non-completions  of  the  works.  There 
may  be  different  causes  of  non-completion;  but  non-completion 
is  only  one  single  event.” 
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Lord  FitzGerald,  in  Lord  Elphinstone  v.  3Ionkland  Iron 
and  Coal  Co.,  11  App.  Cas.  332,  at  p.  347,  cites  with  ap- 
proval an  Irish  case,  Huband  v.  Grattan,  Alcock  & Napier  389. 
The  grantee  covenanted  with  his  grantor  to  prostrate  and  re- 
move a lime  kiln  before  a certain  day,  and  if  he  did  not  he 
would  pay  the  grantor  £100  for  every  year  the  lime  kiln  re- 
mained, or  a ratable  sum  for  a shorter  period.  This  was  held 
to  be  liquidated  damages  and  not  a penalty.  Lord  FitzGerald 
adds  that  the  use  by  the  parties  of  the  words  “liquidated  dam- 
ages” is  not  to  be  disregarded,  though  by  no  means  conclusive. 

The  case  of  Clydebank  Engineering  and  Shipbuilding  Co.  v. 
Don  Jose  Ramos  Yzquierdo  y Castaneda,  [1905]  A.C.  6,  shews 
that  often  liquidated  damages  are  provided  for  from  the  diffi- 
culty of  proving  damage,  though  actual  damage  may  accrue : 
“It  is  obvious  on  the  face  of  it  that  the  very  thing  intended  to 
be  provided  against  by  this  pactional  amount  of  damages  is  to 
avoid  that  kind  of  minute  and  somewhat  difficult  and  com- 
plex system  of  examination  which  would  be  necessary  if  you 
were  to  attempt  to  prove  the  damage”  (p.  11). 

It  seems  to  me  that  that  has  some  bearing  on  the  present 
case.  The  learned  Chief  Justice  finds  that  no  damage  has  yet 
accrued.  I do  not  think  the  evidence  warrants  that  conclusion. 
The  manager  says:  “I  suffered  damage  which  it  is  difficult  to 
put  an  amount  to,  by  having  them  there  after  the  1st  May, 
when  we  started  selling  the  property.”  “It  would  have  a sen- 
timental effect  on  anybody  going  over  there  and  looking  at  the 
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property.”  Special  damages  was  not  indeed  proved;  but  it  is 
just  because  of  the  difficulty  of  proving  special  damages  that 
liquidated  damages  often  are  stipulated  for;  and  the  present 
is  peculiarly  the  case  for  such  a stipulation. 

The  plaintiffs  have  proved  a continuance  until  the  1st  June; 
all  after  that  is  indefinite,  except  as  to  the  hen-house,  which 
seems  not  to  be  made  much  of.  I would  accordingly  reverse  the 
judgment  and  give  the  plaintiffs  $775  (31  x $25)  damages,  and 
costs  here  and  below. 

The  defendant  did  not  appeal  against  the  third  party  (even 
conditionally).  We  allowed  him  to  appeal  nunc  pro  tunc,  but 
only  to  the  extent  of  indemnity  against  the  claim  of  the  plain- 
tiffs and  the  results  of  such  a claim.  He  is,  therefore,  in  the 
same  position  as  though  he  had  brought  an  action  against  the 
third  party  for  an  indemnity.  He  would  then  be  entitled  to  re- 
cover from  the  third  party  the  amount  he  should  be  obliged  to 
pay  the  plaintiffs,  with  such  costs  as  a reasonable  man  would 
incur.  The  learned  Chief  Justice  having  found  that  there  was 
a defence  to  practically  all  the  claim,  it  cannot  be  said  that 
defending  the  action  was  not  reasonable. 

I think,  therefore,  that  the  third  party  should  be  ordered 
to  pay,  not  only  the  amount  of  the  plaintiffs’  judgment  -and 
costs,  but  also  the  costs  of  the  defendant  which  he  must  pay 
his  solicitor.  Had  anything  turned  on  the  hen-house  only  not 
being  removed,  the  case  would  be  different — the  non-removal 
is  admitted  by  the  defendant  and  justified  by  him. 


Appeal  alloived. 
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[APPELLATE  DIVISION.] 


Bilton  V.  Mackenzie. 


Negligence — Death  of  Workman  at  Work  in  Building  for  Contractor — Negligence 
of  Servant  of  another  Contractor — Duty — Liability — Defective  Plank — 
Unknown  Defect — Absence  of  Contractual  Relationship — Licensee — Invitee 
— Absence  of  Allurement  or  Trap. 

The  plaintiff’s  husband  was  employed  as  a painter  by  the  contractor  for 
the  painting  of  a building;  in  the  course  of  his  employment  in  the  building, 
he  attempted  to  walk  upon  a plank  which  had  been  put  down  by  a workman 
in  the  service  of  the  defendant,  the  contractor  for  the  carpenter  work; 
the  plank  gave  way,  owing  to  a defect  not  known  to  the  defendant  or  his 
workman,  and  the  plaintiff’s  husband  was  killed.  The  defendant  did 
not  know  of  the  deceased’s  intention  to  use  the  plank.  The  deceased’s 
object  in  going  upon  the  plank  was  to  reach  a window-frame,  the  outside 
of  which  he  intended  to  paint  from  the  inside,  although  he  had  not  been 
ordered  to  do  so.  There  was  no  contractual  relationship  between  the 
deceased’s  employer  and  the  defendant  or  between  the  deceased  and  the 
defendant: — 

Held  (affirming  the  judgment  of  Britton,  J.),  that  the  defendant  was  not 
liable  in  an  action  brought  by  the  plaintiff  to  recover  damages  for  the 
death  of  her  husband,  even  if  there  was  negligence  on  the  part  of  the 
defendant  or  his  servant. 

Per  Clute,  J.: — The  implied  license  which  the  deceased  had  to  be  in  the 
building  came  from  the  owner  through  the  contractor  for  the  painting, 
whose  servant  the  deceased  was,  and  not  from  the  defendant.  The 
deceased  had  the  right  to  be  where  his  work  called  him,  and  it  was  not 
unreasonable,  in  the  circumstances,  that  he  should  paint  the  outside  of 
the  building  from  the  inside.  The  defendant  did  not  invite  the  deceased, 
nor  was  the  deceased  there  by  the  defendant’s  license.  The  plank  was 
put  down  for  the  defendant’s  own  use,  and,  although  it  was  defective,  that 
was  unknown  to  the  defendant  and  his  servant.  There  was  no  trap  or 
hidden  defect  known  to  the  defendant,  nor  was  there  any  suggestion  of 
fraud  or  allurement. 

Review  of  the  authorities. 

Action  by  the  widow  of  James  W.  Bilton,  on  behalf  of  her- 
self and  her  two  children,  to  recover  damages  for  his  death, 
caused,  as  she  alleged,  by  the  negligence  of  the  defendant. 


1914 

Jan.  30. 
June  15. 


The  action  was  tried  before  Britton,  J.,  and  a jury,  at  Tor- 
onto. 

H.  C.  Macdonald,  for  the  plaintilf. 

Shirley  Denison,  K.C.,  for  the  defendant. 


January  30.  Britton,  J. : — The  owner  of  land  at  the  cor- 
ner of  King  and  Dufferin  streets  in  Toronto  was  erecting  a build- 
ing thereon.  The  painting  of  the  outside  parts  of  this  building 
was  given  by  contract  to  one  Egles,  and  the  deceased  James  W. 


40 — 31  O.L.R. 


586 

Britton,  J. 

1914 

Bilton 

V. 

f Mackenzie. 


ONTARIO  LAW  REPORTS.  [vol. 

Bilton  was  in  the  employ  of  Egles  upon  this  work.  The  car- 
penter work  was  by  the  proprietor  given  by  contract  to  the  de- 
fendant. There  was  no  contractual  relationship  between  Egles 
and  the  defendant  or  between  the  deceased  and  the  defendant. 

On  the  26th  November,  1912,  the  deceased,  without  the  know- 
ledge of  the  defendant,  was  sent  to  do  some  outside  painting. 
About  the  time  the  deceased  and  another  painter  were  ready 
to  begin  work,  rain  set  in,  so  that  the  outside  painting  could 
not  advantageously  be  done.  The  defendant  had  sent  a car- 
penter, one  Oeorge  Hope,  to  do  some  work  in  the  second  storey 
of  the  building.  His  work  was  to  take  the  sash  out  and  set 
the  window  by  putting  weights  on.  He  reached  the  second 
storey  by  means  of  an  elevator.  The  floor  was  being  laid,  but 
not  wholly  completed,  from  the  elevator  to  the  window  in  re- 
ference to  which  he  was  to  do  the  work,  and,  in  order  to  reach 
that  window,  Hope  placed  boards  or  planks,  as  they  are  called, 
across  the  girders,  forming  a passageway.  He  walked  safely 
over  this  passageway  to  his  destination. 

Because  of  the  rain,  the  deceased  decided  to  go  to  the  second 
storey  and  to  do  from  the  window  some  outside  painting  of  the 
building.  The  deceased  ascended  by  the  elevator,  and  attempted 
to  walk  upon  the  passageway  which  Hope  had  provided,  and  as 
Hope  had  done;  but  one  of  the  boards  broke,  and,  because  of 
it,  the  deceased  fell  to  the  floor  below  and  was  killed. 

The  widow  of  the  deceased  brings  this  action,  on  behalf  of 
herself  as  widow  and  of  her  two  children,  against  the  defendant, 
Mackenzie.  At  the  trial  I left  the  following  questions  to  the 
jury,  which  were  answered: — 

(1)  Was  the  plank  or  board  which  broke  when  the  deceased 
walked  upon  it,  and  caused  the  death  of  the  deceased,  weak  and 
defective  and  entirely  insufficient  for  the  purpose?  A.  Yes. 

(2)  Was  the  workman  Hope  guilty  of  negligence  in  using 
that  plank  or  board  for  the  purpose  for  which  it  was  used?  A. 
Yes,  but  not  intentionally. 

(3)  Was  it,  or  ought  it  to  have  been,  within  the  reasonable 
contemplation  of  the  workman  Hope  that  painters  or  others 
having  work  to  do  in  or  about  the  building  would  or  might  be 
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in  the  second  storey,  and  would  or  might  use  the  passageway  Britton,  j. 
made  by  the  planks  or  boards  placed  on  the  girders  by  Hope?  1914 


A.  Yes. 

(4)  Was  the  deceased  rightfully  on  the  second  storey  of 
the  building  >and  rightfully  from  the  inside  of  the  building  do- 
ing the  painting  on  the  outside  of  window  or  frames?  A.  Yes. 

(5)  What  damages  do  you  find  should  be  paid  by  the  de- 
fendant to  the  plaintiff,  the  widow,  and  her  children,  in  case 
the  defendant  is  liable?  If  you  like  you  can  apportion  the 
amount  between  the  widow  and  children.  A.  We  have  assessed 
the  damages  at  $1,000,  to  be  apportioned  by  your  Lordship. 


Bilton 

V, 

fl  Mackenzie. 


I agree  with  the  findings  of  the  jury  as  to  all  these  answers 
except  that  to  the  third  question.  The  defendant  personally 
did  nothing.  Hope  did  not  know,  nor  did  he  have  any  reason 
to  know,  that  the  painter  or  any  one  but  the  carpenters  would 
be  upon  the  second  storey.  The  deceased  did  not  need  to  go 
upon  the  second  storey  to  do  his  work.  It  was  expected  that  he 
would  do  his  work  from  the  outside  of  the  building.  He  was 
never  directly  authorised  to  go  inside,  nor  was  he  prohibited. 
The  highest  right  he  had  to  be  upon  the  second  storey  was  that 
of  a bare  licensee.  That,  if  nothing  more,  would  bring  the 
case  within  King  v.  Northern  Navigation  Co.  (1911),  24  O.L.R. 
643,  affirmed  in  appeal  (1912),  27  O.L.R.  79,  and  the  plaintiff 
would  fail  in  this  action. 


There  remains  the  question  of  whether  or  not  the  defendant 
is  brought  within  the  rule  laid  down  by  Brett,  M.R.,  in  Heaven 
V.  Pender  (1883),  11  Q.B.D.  503,  509.  That  rule  is:  ‘‘When- 
ever one  person  is  by  circumstances  placed  in  such  a position 
with  regard  to  another  that  every  one  of  ordinary  sense  who 
did  think  would  at  once  recognise  that  if  he  did  not  use  ordin- 
ary care  and  skill  in  his  own  conduct  with  regard  to  those  cir- 
cumstances he  would  cause  danger  of  injury  to  the  person  or 
property  of  the  other,  a duty  arises  to  use  ordinary  care  and 
skill  to  avoid  such  danger.’'  Cotton,  L.J.,  and  Bowen,  L.J., 
did  not  think  it  necessary  for  the  decision  of  the  case  to  lay 
down  so  large  a principle ; for,  in  their  opinion,  there  are  many 
cases  in  which  that  principle  is  impliedly  negatived.  That  case 
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is  a most  interesting  one.  The  head-note  is:  ^‘The  defendant,  a 
dock  owner,  supplied  and  put  up  a staging  outside  a ship  in  his 
dock  under  a contract  with  the  shipowner.  The  plaintiff  was  a 
workman  in  the  employ  of  a ship  painter  who  had  contracted 
with  the  shipowner  to  paint  the  outside  of  the  ship,  and  in  order 
to  do  the  painting  the  plaintiff  went  on  and  used  the  staging, 
when  one  of  the  ropes  by  which  it  was  slung,  being  unfit  for 
use  when  supplied  by  the  defendant,  broke,  and  by  reason  there- 
of the  plaintiff  fell  into  the  dock  and  was  injured : Held,  revers- 
ing the  decision  of  the  Queen’s  Bench  Division,  that  the  plain- 
tiff, being  engaged  on  work  on  the  vessel  in  the  performance  of 
which  the  defendant,  as  dock  owner,  was  interested,  the  de- 
fendant was  under  an  obligation  to  him  to  take  reasonable  care 
that  at  the  time  he  supplied  the  staging  and  ropes  they  were  in 
a fit  state  to  be  used,  and  that  for  the  neglect  of  such  duty  the 
defendant  was  liable  to  the  plaintiff  for  the  injury  he  had  sus- 
tained. ’ ’ 

The  present  case  differs  from  the  case  cited.  In  that  case 
the  staging  was,  to  the  knowledge  of  the  defendant,  necessary 
in  order  to  do  the  painting.  It  was  to  be  used  by  the  ship 
painter.  In  the  present  case  the  defendant’s  servant  did  not 
think  that  the  painter  would  use  the  passageway  or  that  any 
person  other  than  carpenters  would  use  it.  The  defendant 
did  not  know  that  any  one  other  than  the  carpenters  would  be 
on  the  second  storey  until  after  the  fioors  were  laid,  the  laying 
of  which  was  in  progress  when  the  accident  happened. 

In  the  case  cited  the  defendant  was  interested  in  the  work 
being  done;  in  the  present  case  the  defendant  had  no  interest 
whatever  in  the  work  the  painter  was  doing  or  proposed  to  do 
when  the  board  broke. 

It  is  a most  unfortunate  thing  for  the  plaintiff,  but  it  seems 
to  me  that  I should  be  carrying  the  liability  against  the  defen- 
dant further  than  it  has  yet  been  carried  were  I to  render  judg- 
ment in  favour  of  the  plaintiff. 

See  also  the  following  cases:  Grand  Trunk  B.W.  Co.  v.  Bar- 
nett, [1911]  A.C.  361  ; Gregson  v.  Henderson  Boiler  Bearing 
Co.  (1910),  20  O.L.R.  584;  Earl  v.  Lubbock,  [1905]  1 K.B. 
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The  action  should  be  dismissed,  but,  under  the  circumstances, 
without  costs. 

The  plaintiff  appealed  from -the  judgment  of  Britton,  J. 

March  30.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Clutr,  Riddell,  and  Sutherland,  JJ. 

H.  C.  Macdonald,  for  the  appellant,  referred  to  29  Cyc.  434, 
and  argued  that  the  defendant  was  liable  by  reason  of  the  negli- 
gent act  of  his  servant,  Hope,  in  placing  the  defective  boards 
as  he  had  done.  Hope  should  have  been  aware  of  the  defect  in 
the  boards.  [Riddell,  J.  : — That  does  not  make  it  a ‘‘trap.’’] 
There  was  constructive  knowledge  of  the  defect,  which  is  equiva- 
lent to  actual  knowledge,:  Smith  v.  Onderdonk  (1898),  25  A.R. 
171,  175;  Gorhy  v.  Hill  (1858),  4 C.B.N.S.  556,  567;  Spence  sf. 
Grand  Trunk  B.W.  Co.  (1896),  27  O.R.  303,  per  Armour,  C.J., 
at  foot  of  p.  308;  Botch  v.  Smith  (1862),  7 H.  & N.  736,  where 
the  Corhy  case  was  considered  and  distinguished.  He  also  re- 
ferred to  Halsbury’s  Laws  of  England,  vol.  21,  p.  392,  note 
(d). 

Shirley  Denison,  K.C.,  for  the  respondent,  the  defendant, 
referred  to  Gra7id  Trunk  B.W.  Co.  v.  Barnett,  [1911]  A.C.  361, 
cited  by  the  learned  trial  Judge,  and  argued  that  a license  is 
a gift,  and  there  was  no  license  here.  There  might  have  been  a 
license  if  different  trades  had  been  working  together,  but  such 
was  not  the  case  here.  He  referred  to  Gautret  v.  Egerton 
(1867),  L.R.  2 C.P.  371,  per  Willes,  J.,  at  p.  375,  where  he  says, 
“There  must  be  something  like  fraud  on  the  part  of  the  giver 
before  he  can  be  made  answerable.  ’ ’ He  also  referred  to  Coffee 
V.  McEvoy,  [1912]  2 I.R.  95,  affirmed  ih.  290;  Ilott  v.  Wilkes 
(1820),  3 B.  & Aid.  304;  Bird  v.  Holbrook  (1828),  4 Bing.  628; 
King  v.  Northern  Navigation  Co.,  27  O.L.R.  79;  Bondy  v.  Sand- 
wich Windsor  and  Amhersthurg  B.W.  Co.  (1911),  24  O.L.R. 
409.  There  is  no  evidence  that  the  defendant  even  knew  that  the 
deceased  would  be  on  the  premises;  and,  even  if  he  were  a 
licensee,  the  defendant  is  exempted  from  liability  under  the 
circumstances  of  the  present  case:  Ruegg’s  Employers’  Liabil- 
ity, 8th  ed.,  p.  54. 

Macdonald,  in  reply. 
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June  15.  Clute,  J.  : — Appeal  from  the  judgment  of  Britton, 
J.,  who  dismissed  the  plaiintiff ’s  action. 

The  plaintiff  is  the  widow  of  James  W.  Bilton,  who  came  to 
his  death  by  a fall  from  the  second  storey  of  a building  being 
erected  for  the  Metallic  Roofing  Company.  The  deceased  was 
employed  by  one  'Egles,  who  had  the  contract  for  the  painting 
of  the  building.  The  defendant  had  the  contract  for  the  car- 
penter work. 

One  Hope,  in  the  employ  of  the  defendant,  put  down  two- 
planks  across  from  one  steel  girder  to  another,  being  a distance 
of  about  ten  feet  from  centre  to  centre. 

There  was  no  duty  arising  from  the  defendant  to  the  de- 
ceased owing  to  any  contractual  relation,  for  none  existed  be- 
tween them.  The  jury  found:  (1)  that  the  plank  which  broke 
when  the  deceased  walked  upon  it,  and  which  caused  his  death, 
was  weak  and  defective  and  entirely  insufficient  for  the  pur- 
pose; (2)  that  Hope  was  guilty  of  negligence  in  using  the 
plank  for  the  purpose  for  which  it  was  used,  but  that  such  negli- 
gence was  not  intentional;  (3)  that  it  was,  or  ought  to  have' 
been,  within  the  reasonable  contemplation  of  Hope  that  painters 
or  others  having  work  to  do  on  the  building  might  use  the  pas- 
sageway made  by  the  planks  so  placed  on  the  girders  by  Hope; 
and  (4)  that  the  deceased  was  rightfully  on  the  second  storey 
of  the  building  and  rightfully  from  the  inside  of  the  building' 
doing  work  on  the  outside  window  sashes  or  frames. 

I understand  from  the  note  that  the  suggestion  of  the  trial 
Judge  was  accepted  that  'tif  there  are  questions  of  fact  outside 
the  questions  put  to  the  jury  the  Judge  may  dispose  of  them.” 

The  trial  Judge  agrees  with  the  findings  of  the  jury  as  to  all 
the  answers  except  the  answer  to  the  third  question.  The  first 
question,  therefore,  is,  can  the  answer  to  the  third  question  be 
supported  upon  the  evidence?  For,  if  Hope  knew,  or  ought  to 
have  known,  that  other  workmen  upon  the  building  might  us<3 
the  passageway  made  by  the  defective  plank,  then  there  would 
be  evidence  of  the  defendant’s  negligence,  the  plank  having 
been  laid  by  Hope  in  the  course  of  his  employment  by  the  de- 
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fendant  and  to  further  his  work  in  that  behalf.  It  is,  therefore, 
necessary  to  examine  the  evidence  upon  this  point. 

In  the  ordinary  course  of  the  work,  the  outside  painting 
would  be  done  from  the  outside  by  means  of  ladders.  The  de- 
ceased and  another  painter  were  furnished  with  ladders  for 
that  purpose,  and  the  coloured  paint  they  had  on  the  day  in 
question  was  suitable  for  outside  painting,  but  not  for  inside. 
The  weather  was  rainy  and  disagreeable  to  work  from  the  out- 
side, and  the  deceased  and  his  companions,  in  compliance  with 
a request  from  their  employer,  brought  the  ladders  into  the 
basement  and  gave  them  a coat  of  paint  on  the  day  in  question, 
as  they  thought  it  unfit  for  them  to  work  outside.  They  were 
not  ordered  to  do  the  outside  painting  from  the  inside;  and, 
observing  that  it  might  be  so  done,  the  deceased  and  his  com- 
panion went  up  to  the  second  storey;  and,  the  floor  there  not 
being  fully  laid,  the  deceased  attempted  to  pass  along  the  gir- 
der, but  desisted  and  started  to  go  across  the  planks  laid  by 
Hope,  instead,  which  led  to  a window  frame  which  it  was  in- 
tended to  paint  on  the  outside  of  the  window.  When  he  was 
part  of  the  way  across,  the  plank  broke ; he  fell  to  the  floor,  and 
was  killed. 
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The  circumstances  under  which  this  particular  plank  was 
used  were  these.  The  second  floor  had  been  fully  laid,  but, 
the  roof  having  not  at  the  time  been  completed,  the  floor  was 
so  damaged  with  rain  that  the  architect,  fearing  dry  rot,  or- 
dered the  floor  to  be  taken  up  and  re-kiln-dried.  This  was  done 
and  the  floor  returned.  Among  the  flooring  planks  were  a num- 
ber which  had  been  cut  in  order  to  fit  the  girders.  This  cutting 
greatly  reduced  their  strength.  Hope  did  not  notice  this  defect 
in  one  of  the  two  planks  he  laid  down,  and,  it  being  upon  the 
under  side,  it  was  not  observable  by  the  deceased.  Hope  laid 
it  down,  not  as  a general  way  for  other  people  to  cross,  but 
'solely  for  his  own  work,  to  enable  him  to  reach  the  windows, 
on  that  side  in  order  to  put  in  the  weights.  For  this  purpose 
he  had  put  down  two  planks  upon  which  he  had  passed  over, 
carrying  a weight  of  some  30  pounds,  before  the  accident.  He 
did  not  examine  the  planks  before  putting  them  down;  as  he 
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over  there.”  Had  he  noticed  the  defect,  he  says,  he  would  not 
Bilton  have  used  it.  He  did  not  see  the  deceased  approaching  the 

V. 

Mackenzie,  work,  and  there  was  nobody  working  upon  the  floor  where  he 
ciute,  j.  was  hanging  the  sash.  It  apparently  did  not  occur  to  him  one 
way  or  another  that  the  painters  might  use  the  same  way  to  get 
to  the  windows.  The  building  was  ready  for  painting  on  the 
inside,  but  on  the  day  in  question  it  is  quite  clear  that  the  paint- 
ers were  not  there  for  that  purpose,  as  they  had  not  the  right 
coloured  paint  for  the  inside. 

I think  that  there  was  evidence  to  support  the  jury’s  finding 
that  the  deceased  was  rightfully  on  the  second  storey  of  the 
building,  and  had  a right  from  the  inside  of  the  building  to  do 
the  painting  on  the  outside  of  the  window  sashes.  He  was  not 
a trespasser.  I think  that  there  was  an  implied  permission 
under  the  circumstances,  to  do  the  painting  on  the  outside  from 
the  inside,  if  he  thought  best.  There  was  no  prohibition ; and, 
under  the  circumstances,  and  having  regard  to  the  weather,  it 
was  not  unreasonable  that  he  should  desire  to  do  so. 

In  answer  to  the  question,  ‘^Besides  yourself,  was  there  any- 
body working  overhead  where  you  were  working?”  Hope  said, 
‘‘None  working  overhead,  there  were  other  men  laying  floor- 
ing.” I presume  he  meant  flooring  on  the  second  storey. 

Hope  had  not  been  ordered  to  put  down  these  planks,  nor 
was  there  anything  in  the  speciflcations  calling  upon  the  de- 
fendant to  provide  scaffolding  for  the  painters. 

The  term  “invitee”  applies  to  persons  who  go  upon  pre- 
mises on  business  which  concerns  the  occupier  and  upon  his 
invitation,  either  express  or  implied.  “An  invitee  differs  from 
a bare  licensee  in  tha:t  the  latter  has  merely  permission  to  be 
on  the  premises  and  is  not  there  by  invitation  or  on  lawful 
business  of  interest  to  both  parties:”  Halsbury’s  Laws  of  Eng- 
land, vol.  21,  para.  654.  Among  the  classes  of  persons  held  to 
})e  invitees  are  persons  mentioned  having  business  at  the  pre- 
mises: ib  , para.  655.  “The  duty  of  the  occupier  of  premises 
on  which  the  invitee  comes,  is  to  take  reasonable  care  to  pre- 
vent injury  to  the  latter  from  unusual  dangers  which  are  more 
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or  less  hidden,  of  whose  existence  the  occupier  is  aware  or  ought  ^PP- 

to  be  aware,  or,  in  other  words,  to  have  his  premises  reasonably  

safe  for  the  use  that  is  to  be  made  of  them:”  ih.,  para.  656;  Bilton 

Indermaur  v.  Dames  (1866),  L.R.  1 C.P.  274.  In  that  case  it  Mackenzie. 

was  held  that,  as  the  plaintiff  was  upon  the  premises  on  lawful  ciute,  j. 

business,  in  the  course  of  fulfilling  a contract  in  which  he  (or 

his  employer)  and  the  defendant  both  had  an  interest,  and  the 

hole  or  shoot  was  from  its  nature  unreasonably  dangerous  to 

persons  not  usually  employed  upon  the  premises,  but  having  a 

right  to  go  there,  the  defendant  was  guilty  of  a breach  of  duty 

towards  him  in  suffering  the  hole  to  be  unfenced.  It  will  be 

noticed  in  this  case  that  both  the  plaintiff  and  the  defendant 

had  an  interest  in  the  same  contract  which  called  the  plaintiff 

upon  the  premises. 

Here  the  deceased  had  no  interest  in  the  defendant’s  con- 
tract, and  the  defendant  had  no  interest  in  the  deceased’s  con- 
tract. It  cannot  be  said,  therefore,  that  the  deceased  was  an 
invitee  of  the  defendant.  He  was  there  at  the  instance  of 
Egles,  the  contractor  for  the  painting.  In  the  doing  of  Egles’ 
work  he  had  the  permission,  no  doubt,  of  the  owner;  but  the 
defendant,  as  an  independent  contractor,  had  no  authority 
either  to  grant  or  refuse  permission. 

The  Indermaur  case  was  heard  in  appeal  in  the  Exchequer 
Chamber,  L.R.  2 C.P.  311,  and  the  judgment  was  affirmed. 

Kelly,  C.B.,  approves  of  the  grounds  of  decision  stated  by 
Willes,  J.,  in  which  he  says:  ‘‘We  think  that  argument  (that 
the  plaintiff  was  a bare  licensee)  fails,  because  the  capacity  in 
which  the  plaintiff  was  there  was  that  of  a person  on  lawful 
business,  in  the  course  of  fulfilling  a contract,  in  which  both 
the  plaintiff  and  defendant  had  an  interest,  and  not  upon  bare 
permission.” 

Corhy  v.  Hill,  4 C.B.N.'S.  556,  relied  on  by  counsel  for  the 
plaintiff,  is  distinguishable  from  the  present  case.  In  that  case 
the  owner  of  land,  having  a private  road  for  the  use  of  per- 
sons going  to  his  house,  gave  permission  to  A.,  who  was  en- 
gaged in  building  on  the  land,  to  place  materials  upon  the  road. 

A.  availed  himself  of  this  permission,  by  placing  a quantity  of 
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slates  there  in  such  a manner  that  the  plaintiff  in  using  the 
road  sustained  damage.  It  was  held  that  A.  was  liable  to  an 
action..  It  was  pointed  out  in  that  case  by  Cockbum,  C.J.  (pp. 
563,  564),  that  ‘‘the  proprietors  of  the  soil  held  out  an  allure- 
ment whereby  the  plaintiff  was  induced  to  come  upon  the  place 
in  question:  they  held  out  this  road  to  all  persons  having  oc- 
casion to  proceed  to  the  asylum  as  the  means  of  access  thereto. 
. . . It  was  not  competent  to  them  to  place  thereon  any  ob- 

struction calculated  to  render  the  road  unsafe,  and  likely  to 
cause  injury  to  those  persons  to  whom  they  had  held  it  out  as 
a way  along  which  they  might  safely  go.  If  that  be  so,  a third 
person  could  not  acquire  the  right  to  do  so  under  their  license 
or  permission.”  Willes,  J.,  said  (p.  567)  : “It  is  not  suggested 
that  the  defendant  did  not  know  the  road  was  likely  to  be  used 
in  the  way  I have  mentioned,  or  that  he  gave  any  notice  or 
warning  to  the  persons,  including  the  plaintiff,  who  were  ac- 
customed and  likely  to  use  the  road.  . . . The  defendant 

had  no  right  to  set  a trap  for  the  plaintiff.  One  who  goes  upon 
another’s  land  by  the  owner’s  permission  or  invitation  has  a 
right  to  expect  that  the  owner  will  not  dig  a pit  thereon,  or 
permit  another  to  dig  a pit  thereon,  so  that  persons  lawfully 
coming  there  may  receive  injury.  That  is  so  obvious  that  it  is 
needless  to  dwell  upon  it.” 


It  will  be  seen  that  in  that  case  \ what  was  done  was  know- 
ingly done,  and  was  done  with  the  knowledge  that  the  road 
would  be  used,  and,  therefore,  the  person  who  placed  the  ob- 
struction there,  making  the  road  dangerous,  was  held  liable. 

Here  there  was  neither  knowledge  that  the  plank  was  dan- 
gerous, nor  that  it  would  be  used  by  the  deceased. 


In  Spence  v.  Grand  Trunk  B.W.  Co.,  27  O.R.  303,  also  re- 
ferred to  by  the  plaintiff’s  counsel,  the  plaintiff,  who  was  about 
to  post  a letter  on  a train  to  which  was  attached  a postal  car 
with  an  opening  for  posting  letters  provided  by  the  direction 
of  the  Post  Office  Department  for  the  use  of  the  public,  while 
following  the  moving  car,  tripped  on  a stick  some  inches  out  of 
the  ground,  which  had  been  planted  by  the  defendants  for 
furtherance  of  alterations  being  made  in  the  station,  and  fell 
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and  was  injured.  It  was  held  that  he  was  a hare  licensee  of  the 
defendants,  who,  under  the  circumstances,  were  not  liable.  On 
appeal  from  the  judgment  of  Meredith,  C.J.,  dismissing  the 
action,  the  judgment  of  the  Court  was  delivered  by  Armour, 
C.J.,  in  which  he  said  (p.  308)  : do  not  think  that  the  plain- 

tiff going  upon  the  premises  of  the  defendant  companies  for 
the  sole  purpose  of  posting  a letter  in  the  postal  car  of  the 
train  by  which  he  was  injured,  can  be  said  to  have  gone  there 
upon  business  which  concerned  the  defendant  companies,  and 
upon  their  invitation,  express  or  implied,  but  he  must  be  held 
to  have  gone  there  as  a bare  licensee.’’  He  then  refers  to  the 
duty  owed  by  the  occupiers  of  premises  to  a bare  licensee  as 
laid  down  by  Chief  Baron  Pigot  in  Sullivan  v.  Waters  (1864), 
14  Ir.  C.L.  R.  460.  ‘‘  ^A  mere  license,  given  by  the  owner,  to 

enter  and  use  premises  which  the  licensee  has  full  opportunity 
of  inspecting,  which  contain  no  'concealed  cause  of  mischief,  and 
in  which  any  existing  source  of  danger  is  apparent,  creates  no 
obligation  in  the  owner  to  guard  the  licensee  against  danger’ 
(at  p.  475.)” 

In  Gautret  v.  Egerton,  L.R.  2 C.P.  371,  referred  to  in  the 
Spence  case,  AVilles,  J.,  at  p.  375,  says:  ‘‘To  bring  the  case 
within  the  category  of  actionable  negligence,  some  wrongfu] 
act  must  be  shewn,  or  a breach  of  some  positive  duty:  other- 
wise, a man  who  allows  strangers  to  roam  over  his  property 
would  be  held  to  be  answerable  for  not  protecting  them  against 
any  danger  which  they  might  encounter  whilst  using  the  license. 
Every  man  is  bound  not  wilfully  to  deceive  others,  or  do  any 
act  which  may  place  them  in  danger.^’ 

In  Keeble  v.  East  and  West  India  Dock  Co.  (1889),  5 Times 
L.R.  312,  in  appeal,  the  Master  of  the  Rolls  said  that  he  did  not 
desire  to  express  any  opinion  as  to  the  limits  of  negligence  in 
the  case  of  licensees.  He  did  not  by  that  mean  to  throw  any 
doubt  upon  the  decision  in  Gautret  v.  Egerton. 

In  Batchelor  v.  Fortescue  (1883),  11  Q.B.D.  474,  the  de- 
ceased was  employed  by  a builder  to  watch  and  protect  certain 
unfinished  buildings.  Workmen  were  employed  by  the  defen- 
dant, a contractor,  on  the  land  near  to  where  the  deceased  was 
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App.  Div.  on  duty,  to  excavate  the  earth  for  the  foundations  of  other 
buildings.  In  the  performance  of  this  oper.ation  they  employed 
Bilton  a steam-crane  and  winch  to  which  were  attached  a chain  and 

V. 

Mackenzie,  iron  bucket  by  means  of  which  earth  was  raised  from  the  ex- 
ciute.  j.  cavation  and  thence  to  the  carts  which  were  to  carry  it  away. 

The  deceased  had  nothing  to  do  with  the  excavations,  but  was 
standing  where  he  need  not  have  been,  watching  the  defend- 
ant’s men  at  work,  and  allowing  the  bucket  to  pass  some  three 
feet  over  his  head,  when  the  chain  broke  and  the  bucket  and  its 
contents  falling  upon  him  so  injured  him  that  he  subsequently 
died.  It  was  held  that  there  was  no  evidence  of  negligence  in 
the  defendant’s  workmen;  that  the  deceased  was  at  the  most  a 
bare  licensee;  and  that  he  stood  where  he  did  subject  to  all  the 
risks  incident  to  the  position  in  which  he  had  placed  himself. 


Coffee  V.  McEvoy,  [1912]  2 I.R.  95,  affirmed  ih.  290,  referred 
to  by  the  defendant’s  counsel,  turned  upon  the  fact  that  the 
plaintiff  was  a trespasser,  and  does  not  throv\^  much  light  upon 
the  present  case. 

King  v.  Northern  Navigation  Co.,  24  O.L.R.  643,  in  appeal 
27  O.L.R.  79,  is  a case  that  in  some  respects  is  applicable  to  the 
present  case.  In  that  case  the  plaintiff’s  husband  had  been  em- 
ployed during  the  previous  season  and  had  been  engaged  for  the 
next  season  as  engineer  on  another  steamer,  which  laid  up 
alongside  the  one  in  which  his  body  was  found,  which  he  would 
have  to  cross  to  reach  the  other.  He  had  apparently,  in  at- 
tempting to  cross,  fallen  from  the  main  deck  through  the  hatch, 
which  had  been  left  open  and  unprotected.  It  was  held  in  the 
Divisional  Court  that  the  deceased  was  not  upon  the  steamer  in 
the  course  of  his  employment,  nor  was  he  to  be  regarded  'as  a 
licensee;  he  was,  therefore,  a trespasser,  and  the  defendants 
owed  him  no  duty,  and  were  not  liable  to  the  plaintiff  for  negli- 
gence in  leaving  the  hatch  open  and  unprotected.  It  was  also 
held  in  the  Divisional  Court  that  the  deceased  was  not  upon  the 
steamer  in  the  course  of  his  employment,  nor  was  he  to  be  re- 
garded as  a licensee;  he  was,  therefore,  a trespasser,  and  the 
defendants  owed  him  no  duty,  and  were  not  liable  to  the  plain- 
tiff for  negligence  in  leaving  the  hatch  open  and  unprotected. 
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In  the  Court  of  Appeal,  Garrow,  J.A.,  took  the  view  that  the 
deceased’s  position  was  not  that  of  an  invitee,  nor  any  position 
higher  than  that  of  a bare  licensee  ; and  the  only  duty  which 
the  defendants  owed  him  was,  not  to  deceive  him  by  means  of  a 
trap,  or  to  be  guilty  of  any  act  of  active  negligence,  of  which 
on  the  occasion  in  question  there  was  no  reasonable  evidence ; 
the  licensee  must  otherwise  take  the  premises  as  he  finds  them. 
Meredith,  J.A.,  held  that  the  deceased  was  a trespasser  ; and, 
in  any  view,  had  not  proved  a good  cause  of  action  against  the 
defendants.  The  other  members  of  the  Court  agreed  in  dismiss- 
ing the  appeal. 

I have  not  been  able  to  find  any  case  where  the  facts  were 
at  all  similar  to  the  present.  Had  the  deceased  been  intending 
to  paint  within  the  building,  his  business  there  would  have 
made  him,  I think,  an  invitee,  but  not  of  the  defendant,  and  it 
is  doubtful  even  in  such  case  if  the  law  in  regard  to  an  in- 
vitee would  have  applied.  In  the  present  action,  while  it  may 
be  said  that  he  was  lawfully  there  in  the  sense  that  he  was  not  a 
trespasser,  yet,  I think,  his  right  there  was  implied,  not  as  an 
invitee,  because  in  the  ordinary  course  the  work  that  he  was 
about  to  do  did  not  call  him  within  the  building,  and  the  in- 
vitation even  then  would  not  be  from  the  defendant.  He,  at 
most,  is  a licensee,  and  ''a  bare  licensee  is  entitled  to  no  more 
than  permission  to  use  the  subject  of  the  license  as  he  finds  it. 
He  must  accept  the  permission  with  its  concomitant  conditions 
and  perils:”  Halsbury’s  Laws  of  England,  vol.  21,  para.  660. 
See  Hounsell  v.  Smtjth  (1860),  7 C.B.  N.S.  731. 
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In  Gautret  v.  Egerton,  L.R.  2 C.P.  371,  Willes,  J.,  says  (p. 
375)  : ‘‘The  dedication  of  a permission  to  use  the  way  must  be 
taken  to  be  in  the  character  of  a gift.  The  principle  of  law  as 
to  gifts  is,  that  the  giver  is  not  responsible  for  damages  re- 
sulting from  the  insecurity  of  the  thing,  unless  he  knew  its  evil 
character  at  the  time,  and  omitted  to  caution  the  donee.  There 
must  be  something  like  fraud  on  the  part  of  the  giver.” 

Corby  v.  Hill,  above  referred  to,  is  distinguished  in  Bolcli  v. 
Smith,  7 H.  & N.  736,  where  it  was  in  effect  said  that  were  a 
peril  masked  by  apparent  security  liability  might  follow. 
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The  cases  are  summed  up  in  Halsbury,  para.  660,  above 
referred  to,  and  the  law  stated  to  be  that  ‘‘the  grantor  of  the 
license  is  in  a position  similar  to  that  of  the  donor  of  a gift, 
Mackenzie,  and  is  not  responsible  for  the  safety  of  the  licensee,  unless  ac- 
ciute,  j.  ceptance  of  the  grant  involves  a hidden  peril,  wilful  suppression 
of  the  knowledge  of  which  amounts  to  a deceit  practised  on 
the  donee.  The  licensee  has,  however,  the  right  to  expect  that 
the  natural  perils  incident  to  the  subject  of  the  license  shall 
not  be  increased  without  warning  by  the  negligent  behaviour 
of  the  grantor,  and,  if  they  are  so  increased,  he  can  recover  for 
injuries  sustained  in  consequence  thereof.’’ 

A number  of  authorities  are  cited  for  this  proposition: 
Gallagher  v.  Humphrey  (1862),  6 L.T.N.S.  684,  per  Cockburn, 
C.J.,  at  p.  685,  as  explained  in  Murley  Brothers  v.  Grove  (1882), 
46  J.P.  360;  McFeat  v.  Bankings  Trustees  (1879),  16  Sc.'  L.R. 
614;  Lowery  v.  Walker,  [1910]  1 K.B.  173,  per  Kennedy,  L.J., 
at  p.  197,  reversed  on  the  particular  facts,  [1911]  A.C.  10. 

In  Gallagher  v.  Humphrey,  supra,  it  was  held  that  the  owner 
of  a private  way  passing  by  his  warehouses  is  liable  for  injury 
to  persons  lawfully  using  the  way  if  caused  by  negligence  of 
his  servants,  e.g.,  by  negligently  lowering  goods  from  the  ware- 
houses. Cockburn,  C.J.,  said  in  part:  “I  quite  agree  that  a 
person  who  merely  gives  permission  to  pass  'and  repass  along 
his  close  is  not  bound  to  do  more  than  allow  the  enjoyment  of 
such  permissive  right  under  the  circumstances  in  which  the 
way  exists ; that  he  is  not  bound,  for  instance,  if  the  way  pass 
along  the  side  of  a dangerous  ditch  or  along  the  edge  of  a pre- 
cipice, to  fence  off  the  ditch  or  precipice.  The  grantee  must 
use  the  permission  as  the  thing  exists.  It  is  a different  question, 
however,  where  negligence  on  the  part  of  the  person  granting 
the  permission  is  superadded.  It  cannot  be  that,  having  granted 
permission  to  use  a way  subject  to  existing  dangers,  he  is  to 
be  allowed  to  do  any  further  act  to  endanger  the  safety  of  the 
person  using  the  way.  The  plaintiff  took  the  permission  to  use 
the  way  subject  to  a certain  amount  of  risk  and  danger,  but 
the  case  assumes  a different  aspect  when  the  negligence  of  the 
defendant — for  the  negligence  of  his  servants  is  his — is  added 
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to  that  risk  and  danger.  . . . The  plaintiff  was  . . . pass- 
ing along  on  a perfectly  legitimate  purpose,  and  the  evidence 
is  that  the  defendant  permitted  the  way  to  be  used  by  persons 
having  legitimate  business  upon  the  premises.” 

In  the  present  case  there  is  no  evidence  that  the  plank  in 
question  had  ever  been  used  by  any  other  person  except  Hope ; 
in  fact  it  is  the  other  way,  that  it  had  not  been  used  by  any  other 
person,  so  that  in  that  respect  it  differs  from  the  Gallagher  case. 
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In  Lowery  v.  Walker,  [1909]  2 K.B.  433,  in  appeal  [1910] 
1 K.B.  173,  and  reversed  [1911]  A.C.  10,  the  question  is  much 
discussed.  In  that  case  the  defendant  put  into  his  field  a horse 
which,  to  his  knowledge,  would  bite  human  beings.  Members 
of  the  public  had  for  many  years,  to  the  defendant’s  know- 
ledge, habitually  trespassed  on  the  field.  While  so  trespassing, 
the  plaintiff  was  bitten  by  the  defendant’s  horse.  The  County 
Court  Judge  who  tried  the  case  held  that  the  defendant,  in 
putting  a horse  which  he  knew  to  be  dangerous  in  a field  which, 
to  his  knowledge,  was  frequently  used  by  the  public,  was  guilty 
of  negligence,  and  he  gave  judgment  for  the  plaintiff.  Dar- 
ling, J.,  referred  with  approval  to  the  judgment  of  Gibbs,  C.J., 
in  Deane  v.  Clayton  (1817),  7 Taunt.  489,  v/here  he  says:  ''  'We 
must  ask  in  each  case  whether  the  man  or  animal  which  suffered 
had,  or  had  not,  a right  to  be  where  he  was  when  he  received 
the  hurt.’  ” The  case  was  carried  to  the  Court  of  Appeal, 
where  it  was  held  by  Vaughan  Williams  and  Kennedy,  L.JJ. 
(Buckley,  L.J.,  dissenting),  that  the  fact  that  the  defendant 
knew  that  the  public  habitually  crossed  the  field  without  leave 
as  above  mentioned  did  not,  under  the  circumstances,  impose 
upon  him  towards  persons  so  crossing  any  duty  not  to  keep  an 
animal  such  as  the  horse  in  question  in  the  field,  or  to  take  any 
care  for  their  protection  from  risk  of  being  injured  by  it,  and 
that  the  defendant  was,  consequently,  not  liable  to  the  plaintiff 

in  respect  of  the  injuries  sustained  by  him.  The  case  then  went 

/ 

to  the  House  of  Lords,  where  it  was  held  that,  the  effect  of  the 
learned  trial  Judge’s  finding  being  that  the  appellant  was  in 
the  field  without  express  leave  but  with  the  pennission  of  the 
respondent,  the  appellant  was  entitled  to  recover.  Lord  Lore- 
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burn,  L.C.,  says,  in  part:  think  this  ease  should  be  deter- 

mined upon  the  actual  findings  of  the  learned  County  Court 
Judge.  . . . He  has  found  certain  facts.  . . . He  has 
presented  to  us  a view  of  the  facts ; . . . what  that  view 
amounts  to  is  this:  he  will  not  find  whether  there  was  a right 
of  way  or  not;  therefore  the  plaintiff  did  not  establish  that  he 
was  in  the  field  according  to  a right  to  be  in  the  field.  Again 
the  learned  Judge,  I think,  found  that  there  was  no  express 
leave  given  to  the  plaintiff  to  be  in  that  field;  but  I think  that 
the  effect  of  his  finding  is  that  the  plaintiff  was  there  with  the 
permission  of  the  defendant,  because  he  finds  that  the  field 
had  been  habitually  used  by  the  public  as  a short  cut,  and  he 
says  that  the  defendant  was  guilty  of  negligence  in  putting  a 
horse  which  he  knew  to  be  dangerous  into  a field  which  he  knew 
to  be  ^used  by  the  public.  ...  I think,  in  substance,  it 
amounts  to  this : that  the  plaintiff  was  not  proved  to  be  in  this 
field  of  right ; that  he  was  there  as  one  of  the  public  who  habitu- 
ally used  the  field  to  the  knowledge  of  the  defendant;  that  the 
defendant  did  not  take  steps  to  prevent  that  user;  and  in  those 
circumstances  it  cannot  be  lawful  that  the  defendant  should 


with  impunity  allow  a horse  which  he  knew  to  be  a savage  and 
dangerous  beast  to  be  loose  in  that  field  without  giving  any 
warning  whatever,  either  to  the  plaintiff  or  to  the  public,  of 
the  dangerous  character  of  the  animal.”  It  will  be  seen  here, 
that,  although  the  right  of  the  plaintiff  to  cross  the  field  was 
in  some  sense  a question  and  not  fully  decided,  yet  the  ground 
of  liability  was  placed  upon  the  knowledge  which  the  defendant 
had  that  the  horse  was  vicious  and  that  he  knew  the  public  were 
in  the  habit  of  crossing  the  field. 


In  Breen  v.  City  of  Toronto  (1910-11),  2 O.W.N.  87,  690, 
the  decision  in  Lowery  v.  Walker  was  applied. 


In  Bondy  v.  Sandwich  Windsor  and  Amhersthurg  R.W.  Co., 
24  O.L.R.  409,  Deane  v.  Clayton  and  Loivery  v.  Walker  were 
referred  to.  That  case  turned  upon  the  question  of  whether  or 
not  the  defendant  was  a trespasser,  and  followed  Grand  Trunk 
B.W.  Co.  V.  Barnett,  [1911]  A.C.  361.  This  last  case  was  also 
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that  of  a trespasser,  and  it  was  held  that,  under  the  circum- 
stances, there  was  no  liability,  for  there  was  no  breach  of  duty 
shewn. 

Many  of  the  above  cases  and  others  are  reviewed  in  Seven 
on  Negligence,  3rd  ed.,  pp.  442  to  447,  and  the  learned  author 
refers  to  the  law  as  being  succinctly  stated  by  Pigot,  C.B.,  in 
Sullivan  v.  Waters,  14  Ir.  C.L.  R.  460,  already  quoted  in  this 
judgment. 

Even  admitting  that  there  was  evidence  to  support  the  find- 
ing of  the  jury  to  the  third  quesion  (of  which  I have  grave 
doubt),  it  does  not  go  far  enough,  under  the  peculiar  facts  of 
this  case,  to  entitle  the  plaintiff  to  succeed. 

In  none  of  the  cases  that  I have  been  able  to  find  in  Eng- 
land or  Canada  as  between  strangers  where  there  was  no  duty 
arising  from  contractual  or  other  relations  has  there  been  held 
to  be  any  liability  unless  the  thing  complained  of  was  in  the 
nature  of  a trap  or  hidden  defect  known  to  the  defendant  or 
suggesting  fraud  on  his  part. 

An  American  case  in  point  is  that  of  Maguire  v.  Magee 
(1888),  13  Atl.  Repr.  551,  in  the  Supreme  Court  of  Penn- 
sylvania, Appellate  Division.  The  defendant,  a sub-contractor 
in  the  erection  of  a building,  erected  certain  scaffolds  for  his 
own  and  his  employees’  use.  The  plaintiff’s  husband,  a lab- 
ourer employed  by  the  general  superintendent  of  the  work,  but 
in  nowise  connected  with  the  defendant,  attempted  to  cross  the 
scaffold  for  his  own  convenience,  when  it  gave  way,  and  he  was 
killed.  The  Court  below  entered  a nonsuit  on  the  ground  that 
deceased  was  not  in  the  employ  of  the  defendant,  and  that, 
therefore,  the  defendant  owed  him  no  duty.  In  affirming  this 
decision,  it  was  held,  per  Curiam-.  ‘‘It  is  too  clear  for  argument 
that  Magee  (defendant)  cannot  be  held  for  the  accident  which 
befell  John  Maguire  (the  husband  of  plaintiff).  The  scaffold- 
ing was  necessarily  of  a temporary  character,  erected  by  the 
defendant’s  employees  for  their  own  purposes;  and,  had  one  of 
them  been  injured  by  it,  he  could  not  have  recovered  from  his 
employer.  Much  less,  therefore,  can  he  be  held  for  an  injury  to 
a stranger,  to  whom  he  owed  no  duty  whatever.  The  judgment 
is  affirmed.” 
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This  case  is  referred  to  in  6 Cyc.  61,  as  supporting  the  pro- 
position that  ^‘the  builder  is  not  liable  for  injuries  ...  oc- 
curring to  the  employees  of  other  contractors  where  they  with- 
out request  or  invitation  go  upon  a scaffold  erected  by  him  and 
such  scaffold  gives  way,  thereby  injuring  the  employees.” 
The  difficulty  in  the  plaintiff’s  way  which,  I think,  is  fatal 
to  her  right  to  recover,  is  this.  The  implied  license  which  the 
husband  had  to  be  in  the  building  came  from  the  owner  through 
the  contractor  for  the  painting,  whose  servant  the  deceased 
was,  and  not  from  the  defendant.  The  deceased  had  the  right 
to  be  where  his  work  called  him,  and  it  v/as  not  unreasonable, 
under  the  circumstances,  that  he  should  paint  the  outside  of  the 
building  from  the  inside.  The  defendant  did  not  invite  him, 
nor  was  he  there  by  his  license.  The  plank  was  put  down  for 
his  own  use,  and,  although  it  was  defective,  that  was  unknown 
to  the  defendant  or  his  servant  Hope.  There  was  no  trap  or 
defect  known  to  the  defendant,  nor  was  there  any  suggestion 
of  fraud  or  allurement. 


I think  the  appeal  should  be  dismissed,  and  with  costs  if 
asked  for. 


Mulock,  C.J.Ex.,  and  Sutherland,  J.,  agreed. 

Riddell,  J.,  agreed  in  the  result. 

Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

CiLLis  V.  Oakley. 

Motor  Vehicles  Act — “Owner” — Liability  for  Negligence  of  Thief  Causing 
Injury  to  Stranger — 2 Geo.  V.  ch.  48,  sec.  19. 

The  owner  of  a motor  vehicle  which  is  stolen,  and,  when  being  driven  by  the 
thief,  injures  the  person  or  property  of  a stranger,  owing  'to  the 
negligence  of  the  thief — there  being  no  negligence  on  the  part  of  the 
owner — is  not,  by  reason  of  sec.  19  of  the  Motor  Vehicles  Act,  2 Geo. 
V.  ch.  48,  or  of  any  other  provision  of  the  Act,  liable  for  the  damage 
occasioned;  Riddell  and  Leitch,  JJ.,  dissenting. 

Lowry  v.  Thompson  (1913),  29  O.L.R.  478,  explained  and  distinguished. 
Wynne  v.  Dalby  (1913),  30  O.L.R.  67,  applied. 

Appeal  by  the  plaintiff  from  the  judgment  of  Winchester, 
Co.  C.J.,  dismissing  an  action  brought  in  the  County  Court  of 
the  County  of  York  to  recover  damages  for  injury  caused  to  the 
plaintiff’s  horse  and  buggy  by  a collision  with  an  automobile 
owned  by  the  defendant,  which  was,  as  the  plaintiff  alleged,  at 
the  time  of  the  collision  being  negligently  driven  by  a man  who, 
as  it  appeared,  had  stolen  it. 

The  County  Court  Judge  tried  the  action  without  a jury, 
and  dismissed  it  on  the  ground  that  the  defendant  was  not,  in 
the  circumstances,  liable;  assessing  the  plaintiff’s  damages  pro- 
visionally at  $100. 

April  16  and  17.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

T.  J.  W.  O'Connor,  for  the  plaintiff.  The  defendant,  the 
owner  of  the  motor  car,  is  liable  under  the  Motor  Vehicles  Act, 
2 Geo.  V.  ch.  48.  sec.  19  (0.),  which  makes  the  owner  liable  for 
anyi  njury  done  by  his  vehicle  by  reason  of  violation  of  the  Act. 
The  facts  of  this  case  bring  it  directly  within  the  decision  of 
this  Court  in  Lowry  v.  Thompson  (1913),  29  O.L.R.  478. 

T.  S.  Elmore,  for  the  defendant.  I do  not  read  the  Lowry 
case  as  deciding  the  point  involved  here.  There  the  decision 
turned  on  the  question  of  ownership.  As  to  sec.  19,  I submit 
that  it  was  not  the  intention  of  the  Legislature  to  saddle  the 
owner  with  responsibility  for  the  act  of  a thief  when  there  was 
no  negligence  on  the  part  of  the  owner.  If  such  had  been  the 
intention,  it  would  have  been  idle  to  enact  sec.  23,  casting  the 
onus  of  proving  absence  of  negligence  on  the  owner. 

O’Contior,  in  reply,  referred,  on  the  question  of  the  Court 
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deferring  to  the  views  of  Judges  in  a case  cited  as  an  authority, 
to  the  words  of  Bramwell,  B.,  in  Nuttall  v.  Bracewell  (1866), 
L.R.  2 Ex.  1,  11. 

June  15.  Clute,  J.: — Appeal  from  the  judgment  of  His 
Honour  Judge  Winchester,  Senior  Judge  of  the  County  Court  of 
the  County  of  York. 

The  plaintiff  charges  that  on  the  5th  August,  1912,  while 
driving  his  horse  and  buggy  on  the  Lake  Shore  road,  he  was 
struck  by  a motor  vehicle  owned  by  the  defendant  and  driven 
by  a person  unknown;  that  the  motor  was  going  at  an  excessive, 
reckless,  and  immoderate  rate  of  speed,  and  was  negligently 
driven  by  the  person  in  charge,  whereby  his  horse  was  killed  and 
other  damage  caused.  The  defendant  denies  that  he  is  in  any 
way  liable  for  the  damage  sustained  by  the  plaintiff;  affirms 
that  the  defendant’s  automobile  was  stolen  from  him;  and  that 
the  accident  occurred  while  the  automobile  was  in  the  posses- 
sion of  the  thief,  and  not  under  the  control  of  the  defendant  or 
his  servant.  The  case  was  tried  before  Judge  Winchester  with- 
out a jury,  and  the  learned  Judge  found  as  a fact  that  the  de- 
fendant left  his  vehicle  outside  on  the  street  while  he  was  attend- 
ing Shea’s  Theatre;  that,  in  order  to  prevent  it  from  being  used, 
he  took  from  it  the  spark-plug  so  as  to  render  it  useless  to  any 
passer-by;  that  it  had  been  in  an  accident  and  caused  damage 
to  the  plaintiff,  which  he  assessed  at  $100.  He  further  found 
that  the  person  who  took  the  defendant’s  automobile,  without 
his  authority  and  without  his  knowledge,  was  a thief,  and  was 
comvicted  for  stealing  this  automobile  and  sentenced  to  gaol. 
He  did  not  consider  that  the  case  came  within  Lowry  v.  Thompson, 
29  O.L.R.  478,  and  dismissed  the  action. 

Mr.  O’Connor,  counsel  for  the  plaintiff,  asked  His  Honour 
to  find  on  the  evidence  that  there  was  negligence  on  the  part  of 
those  in  charge  of  the  motor,  whoever  the  person  might  be  at 
the  time  the  accident  occurred,  and  that  the  damage  was  caused 
by  such  negligence — 

‘‘The  Court:  I find,  upon  the  evidence,  that,  had  the  thief 
been  a servant  of  the  defendant,  the  defendant  would  be  liable 
under  the  cases  referred  to. 

“Mr.  O’Connor:  Could  your  Honour  find  that  the  plaintiff’s 
evidence  shews  that  there  was  negligence  of  those  in  charge,  and 
lay  it  down? 
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‘^The  Court:  Of  the  thief? 

‘‘Mr.  O’Connor:  Yes,  of  those  in  control.  What  I have  to 
do  is  to  try  to  shew  that  the  thief,  as  he  is  called,  has  made  the 
owner  responsible.* 

“The  Court:  I have  held  that,  if  the  thief  had  been  a ser- 
vant of  the  defendant,  the  defendant  would  have  been  responsi- 
ble to  the  plaintiff  for  the  damage  which  the  plaintiff  suffered 
by  reason  of  the  negligence  of  the  thief. 

“Mr.  O’Connor:  In  what  did  the  negligence  consist? 

“The  Court:  There  is  no  question  about  negligence  here.” 

So  that  there  was  no  finding  of  negligence  on  the  part  of  the 
thief  unless  it  be  implied  from  what  is  said  above. 

There  was  certainly  evidence  to  support  a charge  of  negli- 
gence as  against  the  thief.  I am  unable  to  say  whether  His 
Honour  intended  to  imply  that  there  was  evidence  to  shew  that 
the  accident  was  caused  by  the  negligence  of  some  one,  or  whether 
he  merely  meant  to  say  that,  under  sec.  19,  the  defendant  would 
have  been  liable  had  the  thief  been  his  servant.  In  the  view 
I take,  it  is  unnecessary  to  consider  whether  the  case  ought  to 
be  sent  back  for  a more  definite  finding  as  to  negligence.  I 
will  assume  that  negligence  was  proven  on  the  part  of  the  thief 
at  the  time  of  the  accident,  and  that  the  damage  was  caused 
owing  to  such  negligence,  and  that  there  was  no  evidence  of 
negligence  against  the  defendant. 

The  case,  as  it  was  argued  before  the  Court,  was,  whether 
or  not  the  defendant  was  liable  for  the  negligence  of  the  thief, 
there  being  no  negligence  upon  his  part.  The  section  under 
which  it  is  sought  to  make  the  defendant  liable,  sec.  19  of  2 Geo. 
V.  ch.  48,  is  as  follows:  “The  owner  of  a motor  vehicle  shall 
be  responsible  for  any  violation  of  this  Act  or  of  any  regulation 
prescribed  by  the  Lieutenant-Governor  in  Council.”  It  is  argued 
that  this  means  that  the  owner  of  a motor  vehicle  is  responsible 
for  all  damage  caused  by  such  motor  vehicle.  The  section  does 
not  say  so,  nor  is  that,  I think,  the  meaning  of  the  section.  The 
Act  is  to  regulate  the  speed  and  operation  of  motor  vehicles  on 
highways.  It  provides  for  a registration  fee  and  a license  to 
paid  drivers;  for  a certain  equipment  of  bell  or  gong,  etc.,  to 
be  sounded  on  certain  occasions;  for  lamps;  for  a number  on 
the  front  and  back  of  the  motor;  against  search  lights;  for  rate 
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of  speed;  and  sec.  11  is  a provision  against  reckless  and  negli- 
gent driving,  notwithstanding  the  section  as  to  speed,  and  having 
regard  to  all  the  circumstances.  It  provides  against  racing  on 
highways;  that  persons  under  18,  or  intoxicated  persons,  shall 
not  drive  a motor  vehicle;  not  to  pass  a standing  car;  to  use 
reasonable  precaution  not  to  frighten  horses;  and  to  stop  on 
signal  and  on  meeting  a funeral  and  in  case  of  accident.  Then 
follows  sec.  19.  Thus  far  it  is  nowhere  declared  that  the  owner 
is  at  all  hazards  to  be  responsible  where  his  motor  does  injury. 
If  the  case  falls  within  any  of  the  preceding  sections,  it  must 
be  sec.  11,  which  provides  against  reckless  and  negligent  driving,, 
but  that  section  must  be  read  in  connection  with  sec.  10,  which 
gives  the  rate  of  speed;  and  sec.  11  points  out  that,  notwithstand- 
ing sec.  10,  the  person  who  drives  recklessly  or  negligently  or 
at  a speed  or  in  a manner  which  is  dangerous  to  the  public,  having 
regard  to  all  the  circumstances,  including  the  nature,  condition 
and  use  of  the  highway  and  the  amount  of  traffic,  shall  be  guilty 
of  an  offence  under  the  Act.  Section  11  certainly  was  not  in- 
tended, I think,  to  create  a liability  where  a person  neither  drives 
in  the  reckless  manner  mentioned  nor  is  in  any  way  responsible 
at  common  law  for  such  reckless  and  careless  driving,  as  in  the 
case  of  a thief. 

The  meaning,  I think,  of  the  preceding  sections  is,  that  it  was 
necessary  to  indicate  some  person  who  would  be  responsible  for 
the  violation  of  the  Act,  and  the  owner  is  named  as  such  person 
— not  to  create  a liability  against  such  owner,  for  the  act  of  one 
over  whom  he  had  no  control,  and  who,  in  order  to  be  in  a posi- 
tion to  perpetrate  the  act  causing  the  injury,  had  committed 
a crime  against  the  owner  by  stealing  his  motor.  Nor  do  I think 
that  sec.  23  in  any  way  creates  such  liability.  It  may,  indeed, 
impose  upon  the  owner  the  duty  of  shifting  the  burden  of  proof 
by  throwing  upon  him  the  onus  of  shewing  that  the  loss  or  damage 
did  not  arise  from  any  negligence  or  improper  conduct  upon  his 
part  or  on  the  part  of  any  one  for  whom  he  is  responsible. 

I agree  with  what  my  brother  Riddell  says  in  this  respect 
in  Lowry  v.  Thompson,  29  O.L.R.  at  p.  488:  “All  that  the  section 
does  is  to  shift  the  onus,  not  impose  a liability.”  It  is  unneces- 
sary to  consider  whether  or  not  the  owner  may  be  held  liable 
where  he  has  been  guilty  of  negligence  in  not  taking  reasonable 
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care  so  as  to  prevent  the  motor  falling  into  the  hands  of  a person 
not  competent  to  drive  it.  It  may  be  that  in  such  case  the 
motor  might  be  regarded  as  something  dangerous  which  the 
owner  is  bound  to  guard,  as  in  the  case  of  a dangerous  animal 
or  other  dangerous  thing  upon  his  premises. 

But  it  is  said  this  case  is  governed  by  Lowry  v.  Thompson, 
and  that  we  are  bound  to  hold,  owing  to  the  decision  in  that 
case,  that  the  owner  of  a motor  is  liable  for  damages  done  by 
the  motor  when  in  the  hands  of  a thief  without  negligence  on 
the  part  of  the  owner.  I should  not  have  thought  that  case 
decides  the  point  here  involved.  Referring  to  the  Judges  who 
sat  in  that  case,  as  I may  in  case  of  doubt  as  to  what  they  in- 
tended—see  Nuttall  V.  Bracewell,  L.R.  2 Ex.  at  p.  11 — the  Chief 
Justice  informs  me  that  he  did  not  intend  to  dispose  of  that 
point;  Mr.  Justice  Riddell,  that  he  did.  Mr.  Justice  Sutherland 
gave  no  written  opinion,  but  agreed  that  the  case  should  be  sent 
back  for  a new  trial.  Mr.  Justice  Leitch  concurred  with  Mr. 
Justice  Riddell. 

I do  not  think,  therefore,  that  the  Lowry  case  precludes  this 
Court  now  from  expressing  an  opinion  upon  the  question  in- 
volved. 

Since  writing  the  above,  the  judgment  of  the  First  Divisional 
Court  of  the  Appellate  Division  in  Wynne  v.  Dolby  (1913),  30 
O.L.R.  67,  has  come  to  hand.  It  is  there  said  by  Meredith, 
C.J.O.  (p.  74),  that  the  purpose  of  sec.  19  is  to  avoid  any  ques- 
tion being  raised  as  to  whether  a servant  of  the  owner,  who 
was  driving  a motor  vehicle  when  the  violation  of  the  Act  or 
regulation  took  place,  was  acting  within  the  scope  of  his  employ- 
ment, and  to  render  any  person  having  the  dominion  over  the 
vehicle,  and  in  that  sense  the  owner  of  it,  answerable  for  any 
violation  in  the  commission  of  which  the  vehicle  was  the  instru- 
ment, by  whomsoever  it  might  be  driven.  He  does  not  think 
that  it  could  have  been  the  intention  to  fix  the  serious  responsi- 
bility which  the  section  imposes  upon  one  who,  at  the  time  the 
accident  happened,  had  neither  the  possession  of  nor  the  dominion 
over  the  vehicle,  although  he  may  have  been  technically  the 
owner  of  it.  ‘‘The  word  ‘owner’  is  an  elastic  term,  and  the 
meaning  which  must  be  given  to  it  in  a statutory  enactment 
depends  very  much  upon  the  object  the  enactment  is  designed 
to  serve”  (p.  72). 
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The  facts  in  the  Wynne  case  differ  from  the  present.  The 
question  of  the  liability  of  the  owner  for  the  negligence  of  a thief 
was  not  raised,  but  the  judgment,  as  far  as  it  goes,  tends  to  sup- 
port the  view  here  taken  that  the  owner  in  such  case,  at  all  events 
where  there  is  no  negligence  upon  his  part  in  permitting  the 
motor  to  fall  into  the  hands  of  the  thief,  is  not  liable  for  injuries 
caused  by  the  motor  while  in  the  thief’s  possession. 

The  appeal  should  be  dismissed  with  costs. 


Mulock,  C.J.Ex.  : — Appeal  from  the  judgment  of  His  Honour 
Judge  Winchester,  of  the  County  Court  of  the  County  of  York. 

This  was  an  action  for  damages  because  of  injury  caused  to 
the  plaintiff’s  horse  and  buggy  by  an  automobile  owned  by  the 
defendant,  and  which  at  the  time  of  the  accident  was  being 
negligently  driven  by  a man  who  had  stolen  it. 

The  learned  trial  Judge  found  $100  damages,  but  dismissed 
the  action  on  the  ground  that  the  defendant  was  not,  under  the 
circumstances,  liable.  There  was  no  negligence  on  the  part  of 
the  defendant  whereby  the  thief,  who  was  subsequently  con- 
victed of  the  theft,  obtained  possession  of  the  car,  and  the  bald 
question  involved  in  this  appeal  is.  whether  mere  ownership  of 
the  car  rendered  the  defendant  liable. 

It  was  argued  that  Lowry  v.  Thompson,  29  O.L.R.  478,  so 
decides.  I do  not  so  interpret  it.  In  that  action  the  defendant 
denied  ownership  of  the  car  which  caused  the  injury.  The  jury 
found  against  him  on  that  issue;  and,  because  of  the  irregular 
manner  in  which  the  jury  had  decided  the  question  of  ownership, 
the  judgment  was  set  aside  and  a new  trial  ordered.  Mr.  Justice 
Riddell  and  Mr.  Justice  Leitch  were  of  the  opinion  that  the  de- 
fendant was  liable  if  the  car  was  his.  Mr.  Justice  Sutherland 
expressed  no  opinion  on  that  point,  but  agreed  that  there  should 
be  a new  trial. 

I expressed  the  view  that  the  judgment  should  be  set  aside 
because  of  the  improper  manner  in  which  the  verdict  had  been 
arrived  at,  and,  in  support  of  my  view,  made  full  reference  to 
the  evidence  and  proceedings  at  the  trial.  The  jury  had  first 
rendered  a verdict  which  was  in  the  defendant’s  favour,  and  the 
next  moment,  when  still  in  the  box,  changed  it  so  materially  as 
to  suj)port  the  claim  of  the  plaintiff,  if,  under  the  circumstances, 
he  was  entitled  to  succeed. 
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I thought  that  a verdict  so  reached  should  not  be  allowed 
to  stand.  In  my  judgment  I dealt  with  the  case  solely  from  that 
point  of  view,  and,  by  way  of  illustrating  the  difference  between 
the  two  verdicts,  I incidentally  indicated  the  possible  consequences 
of  each  of  them,  but  such  illustration  must  be  read  in  its  con- 
nection with  my  argument  as  to  the  irregularity  of  the  latter 
verdict.  It  is  obiter  as  to  whether  the  owner  of  a stolen  car 
is  liable  for  the  injury  caused  by  it  when  in  control  of  the  thief. 
That  question  I neither  considered  nor  discussed,  and  no  ob- 
servation in  my  judgment  was  intended  to  have  any  bearing 
upon  it. 

For  these  reasons,  I do  not  think  that  the  Court  decided  in 
Lowry  v.  Thompson  that  the  owner  of  a stolen  car  is  liable  as 
contended  for  in  this  action.  In  my  opinion,  he  is  not,  and  I 
agree  with  the  judgment  of  my  brother  Clute  that  this  appeal 
should  be  dismissed  with  costs. 

SuTHEELAND,  J.! — The  case  of  Lowry  v.  Thompson.,  29  O.L.R. 
478,  is  relied  on  by  the  appellant.  In  it  I agreed  that,  in  the 
peculiar  circumstances  connected  with  the  findings  of  the  jury, 
the  case  should  go  back  for  a new  trial.  I had  doubts  then  as 
to  the  liability  of  the  defendant,  even  if  there  had  been  a posi- 
tive finding  of  the  jury  in  the  first  instance  that  the  defendant 
was  the  owner  of  the  car  in  question. 

Having  further  considered  the  proper  construction  to  be 
placed  on  sec.  19  of  the  Motor  Vehicles  Act,  2 Geo.  V.  ch.  48, 
in  the  light  of  the  whole  Act,  I am  of  opinion,  though  still  not 
without  doubt,  that  its  real  object  and  the  true  construction  to 
be  put  upon  it  is  that  well  expressed  by  Sir  William  Meredith, 
C.J.O.,  in  Wynne  v.  Dalby,  30  O.L.R.  67,  at  p.  74,  namely:  ‘‘The 
purpose  of  sec.  19  was,  I think,  to  avoid  any  question  being 
raised  as  to  whether  a servant  of  the  owner,  who  was  driving  a 
motor  vehicle  when  the  violation  of  the  Act  or  regulation  took 
place,  was  acting  within  the  scope  of  his  employment,  and  to 
render  the  person  having  the  dominion  over  the  vehicle,  and  in 
that  sense  the  owner  of  it,  answerable  for  any  violation  in  the 
commission  of  which  the  vehicle  was  the  instrument,  by  whom- 
soever it  might  be  driven;  and  I do  not  think  that  it  can  have 
been  intended  to  fix  the  very  serious  resiionsibility  which  the 
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section  imposes  upon  one  who,  like  the  respondent,  at  the  time 
the  accident  happened,  had  neither  the  possession  of  nor  the 
dominion  over  the  vehicle,  although  he  may  have  been  tech- 
nically the  owner  of  it  in  the  sense  in  which  the  owner  of  the 
legal  estate  in  land  is  the  owner  of  the  land.” 

When  the  owner  of  a motor,  as  here,  has  taken  the  very 
reasonable  precaution  of  withdrawing  the  spark-plug,  and  thus 
rendering  the  machine  harmless  and  incapable  of  motion,  and 
it  is  stolen  by  a thief,  who,  no  doubt,  had  possessed  himself  of 
another  plug,  I am  unable  to  believe  that  the  Legislature  in- 
tended by  the  section  to  make  the  owner  liable,  or  that,  read  in 
the  light  of  the  Act  as  a whole,  it  has  that  effect. 

I would  dismiss  the  appeal  with  costs. 


Riddell,  J.: — The  defendant,  owner  of  a motor  car,  was  at 
the  theatre  on  the  evening  of  the  5th  August,  1912,  and  left  his 
car  outside,  on  Richmond  street,  just  opposite  the  theatre,  in  a 
row  of  cars  there  standing,  taking  out  the  spark-plug,  without 
which  the  car  could  not  go,  but  not  locking  the  car  in  any  way. 
During  the  time  of  the  performance,  a chauffeur,  who  was  ac- 
quainted with  the  car,  but  not  in  the  employ  of  the  defendant^ 
took  the  car  away  without  the  knowledge  or  consent  of  the  de- 
fendant or  any  of  his  servants — he  was  afterwards  convicted  of 
stealing  the  car  and  sent  to  gaol. 

The  thief  ran  the  car  to  the  Lake  Shore  road,  and  on  that 
road  by  negligence  collided  with  the  plaintiff’s  horse  and  buggy, 
doing  damage  to  the  extent  of  $100;  there  was  nothing  in  the 
way  of  contributory  negligence. 

An  action  brought  in  the  County  Court  of  the  County  of 
York  was  tried  before  His  Honour  Judge  Winchester,  and  that 
learned  Judge  held  that  the  defendant  was  not  liable  “to  the 
plaintiff  for  the  damage  which  the  plaintiff  suffered  by  reason 
of  the  negligence  of  the  thief,”  and  accordingly  dismissed  the 
action. 

The  plaintiff  now  appeals. 

I think  the  case  is  exactly  covered  by  our  recent  decision  in 
Lowry  v.  Thompson,  29  O.L.R.  478.  There  a car  had  done 
damage  to  the  plaintiff;  he  took  its  number,  which  corresponded 
to  that  of  the  defendant’s  car,  and  sued  the  defendant.  At  the 
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trial  the  County  Court  Judge  held  that  the  onus  was  upon  the 
defendant  to  prove  absence  of  negligence,  and  no  finding  of  negli- 
gence was  obtained  from  the  jury.  The  jury  first  brought  in  as 
their  verdict  that  the  number  on  the  offending  car  was  the  num- 
ber of  the  defendant’s  car;  but,  upon  being  questioned  by  the 
trial  Judge,  they  found  that  the  car  was  the  defendant’s.  Judg- 
ment was  directed  to  be  entered  for  the  plaintiff,  and  the  defen- 
dant appealed.  We  were  asked  by  Mr.  Holman  to  dismiss  the 
action,  on  the  ground  that  the  car  ‘‘must  have  been  stolen  or 
taken  against  the  will  of  the  defendant.”  It  was  perfectly  clear 
that  the  fact  was  so,  and  counsel  for  the  plaintiff  did  not  con- 
tend to  the  contrary,  but  urged  that,  “under  sec.  19  of  the  Act, 
an  owner  of  the  car  is  held  liable  for  the  operation  of  the  car.” 
In  order  to  refuse  the  defendant’s  motion  for  a dismissal,  it  was 
necessary  for  the  Court  to  hold  that  an  owner  of  a car  is  so  liable, 
even  though  the  car  has  been  taken  away  against  his  will.  And 
this  we  did  hold. 

My  Lord,  speaking  of  the  two  verdicts,  says  (29  O.L.R.  at 
p.  483):  “On  the  jury’s  first  verdict”  {i.e.,  that  the  offending 
car  had  the  same  number  as  the  defendant’s)  “the  plaintiff  was 
not  entitled  to  judgment.  On  the  second”  {i.e.,  that  the  car 
was  in  fact  the  defendant’s),  “he  is.”  My  brother  Leitch  and 
myself  were  of  the  opinion  that  “to  give  the  section  any  less 
stringent  interpretation  would  be  to  emasculate  it”  (p.  485). 
Mr.  Justice  Sutherland  concurred  in  the  decision  to  send  the 
case  back  for  a new  trial. 

The  new  trial  desiderated  by  the  Chief  Justice  was  to  deter- 
mine the  ownership  of  the  car  (pp.  483-484),  in  view  of  all  the 
evidence.  My  brother  Leitch  and  I thought  there  was  evidence 
on  that  point  upon  which  the  jury  could  find  as  they  did,  but 
thought  there  must  be  a finding  of  negligence,  which  was  wanting. 

We  could  not  get  to  the  consideration  of  the  propriety  of 
granting  a new  trial  until  we  had  decided  the  responsibility  of 
the  owner  of  the  car  for  the  management  of  the  car  adversely 
to  the  appellant’s  claim.  This  was  no  mere  dictum,  it  was  ratio 
decidendi. 

It  was  suggested  that  the  order  in  the  Lowry  case  might  have 
been  made  without  such  decision.  I think  not.  No  Court  would 
send  a case  to  a new  trial  to  give  a chance  to  a defendant  to 
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escape  upon  one  ground,  when  he  insisted  upon  his  right  to 
escape  on  another,  unless  that  other  were  without  validity  in 
law.  We  would  never  say  to  a defendant:  ‘‘Go  to  the  expense 
and  trouble  of  trying  out  the  question  of  the  ownership  of  the 
car,  even  though  it  is  not  material  whether  you  own  it  or  not, 
and  even  if  you  do  own  it  you  will  not  be  liable.”  It  would 
be  a gross  injustice  and  wholly  unwarranted  by  practice  or  pre- 
cedent. We  sent  the  case  back  to  determine  (1)  whether  the 
defendant  was  the  owner  of  the  car,  and  (2)  whether  the  driver 
was  negligent — both  of  which  were  wholly  irrelevant  unless  we 
held  the  owner  liable  for  the  management  of  his  car  taken  from 
him  without  his  permission. 

Nor  was  this  a judgment  without  consideration  or  without 
the  assistance  of  able  counsel.  Mr.  Holman  said  all  that  was 
urged  upon  us  by  Mr.  Elmore  in  his  careful  and  lucid  argument. 
One  argument  was,  in  respect  of  the  point  now  under  considera- 
tion, almost  a replica  of  the  other;  and  we  had  the  case  under 
advisement  for  over  a month — rather  an  unusually  long  time. 

We  are  bound  by  our  own  decisions:  Judicature  Act,  R.S.O. 
1914,  ch.  56,  sec.  32  (1).  But  I have  again  considered  the  stat- 
utes and  decisions,  and  can  see  no  reason  for  doubting  the  con- 
clusions formerly  arrived  at,  even  were  we  at  liberty  to  do  so. 

It  is  a satisfaction  to  know  that  the  consideration  of  the 
responsibility  of  an  owner  for  the  act  of  a thief  is  now  before  the 
Legislature;  and,  if  that  body  does  not  approve  this  view  of  the 
law,  the  Act  may  be  amended.*  This,  of  course,  is  not  to  be 
taken  as  suggesting  that  a change  should — or  should  not — be 
made. 

The  appeal  should  be  allowed  with  costs  and  judgment  en- 
tered for  the  plaintiff  for  $100  (the  amount  found  by  the  County 
Court  Judge)  with  costs. 

Leitch,  J.,  agreed  with  Riddell,  J. 

Appeal  dismissed:  Riddell  and  Leitch,  JJ.,  dissenting. 


* By  4 Geo.  V.  ch.  36,  sec.  3,  the  words,  “unless  at  the  time  of  such 
violation  the  motor  vehicle  was  in  the  possession  of  a person,  not  being 
in  the  employ  of  the  owner,  who  had  stolen  it  from  the  owner,”  are  added 
to  sec.  19  of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207,  which  is  the 
same_as  sec.  19  of  2 Geo.  V.  ch.  48. 


XXXI.]  ONTARIO  LAW.  REPORTS. 


[APPELLATE  DIVISION.] 

Bellamy  v.  Timbers. 

Promissory . Note — Loan  of  Money — Exaction  of  Excessive  Rate  of  Interest 
before  Maturity — Money-Lenders  Act,  R.S.C.  1906,  ch.  122,  secs.  6-11 — 
Security  not  Wholly  Void — Voluntary  Abandonment  of  Excess  in  Action 
upon  Note — Recovery  upon  Note  less  Excess  of  Interest — Costs — Authority 
of  Judicial  Decisions — Duty  of  County  Court  Judge. 

In  an  action  in  a Division  Court  upon  a promissory  note,  dated  the  10th 
May,  1907,  for  $162.71,  made  by  the  defendant  in  favour  of  the  plaintiff, 
who  was  found  to  be  a ‘‘money-lender,”  within  the  meaning  of  the  Money- 
Lenders  Act,  R.S.C.  1906,  ch.  122,  the  plaintiff  admitted  that  the  $162.71 
included  interest  at  24  per  cent,  per  annum,  but  in  the  particulars  of  his 
claim  deducted  from  the  principal  a sum  representing  the  difference  be- 
tween 24  per  cent,  and  12  per  cent.,  and  claimed  interest  at  12  per  cent, 
from  maturity,  according  to  the  tenor  of  the  note.  Section  6 of  the  Act 
prohibits  the  stipulation,  allowance,  or  exaction  “on  any  negotiable  instru- 
ment, contract  or  agreement,  concerning  a loan  of  money,  the  principal  of 
which  is  under  $500,”  of  a rate  of  interest  or  discount  greater  than  12  per 
cent,  per  annum: — 

Held,  that  the  statute  did  not  render  the  whole  transaction  represented  by 
the  note  void  (see  sec.  7),  but  merely  vitiated  it  so  far  as  it  contravened 
the  provision  of  sec.  6 with  regard  to  interest. 

Sections  6-11  of  the  Act  considered. 

Distinction  between  the  Canadian  and  English  Money-Lenders  Acts  pointed 
out. 

Dictum  of  Clute,  J.,  in  Bellamy  v.  Porter  (1913),  28  O.L.R.  572,  not  followed. 
The  decision  of  the  Court  in  that  case  explained. 

And  held,  that,  while  the  plaintiff  was  entitled  to  judgment,  the  defendant 
was  entitled  to  be  relieved  from  payment  of  the  excess  of  interest,  but 
only  from  the  13th  July,  1906,  the  date  mentioned  in  sec.  9. 

Per  Hodgins,  J.A.: — The  voluntary  abandonment  of  the  excess  did  not 
purge  the  note  of  the  vice  inherent  in  it. 

Per  Riddell,  J.: — A County  Court  Judge  is  wholly  right  in  following  the 
opinion  of  one  Judge  of  the  Appellate  Division  where  the  other  Judges 
express  no  contrary  opinion. 

There  was  an  exaction  of  interest  greater  than  12  per  cent,  per  annum,  and 
it  was  immaterial  that  this  was  interest  before  maturity. 

The  judgment  of  Taylor,  Jun.  Co.  C.J.,  dismissing  the  action,  was  reversed 
upon  appeal,  but  no  costs  of  the  appeal  were  allowed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Taylor, 
Jun.  Co.  C.J.,  dismissing  an  action  upon  a promissory  note, 
brought  in  the  Fourth  Division  Court  in  the  County  of  Lambton. 
The  learned  Judge’s  reasons  for  judgment  were  as  follows: — 
The  action  is  on  a promissory  note,  bearing  date  the  10th  May, 
1907,  due  four  months  after  date,  for  the  sum  of  $162.71  and 
interest  after  due  at  the  rate  of  12  per  cent,  per  annum. 

The  particulars  of  the  plaintiff’s  claim  are  as  follows: — 


Sept.  10,  1907.  To  principal  due $162.71 

By  rebate  overcharge  in  interest 22.36 
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$140.35 
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June  10,  1913.  To  interest  on  $140.35  at  12  per  cent,  per 


annum  from  Sept.  10,  1907 96.84 

Balance  due $237 . 19 


The  only  defence  set  up  by  the  defendant  at  the  hearing  was 
that  he  had  not  made  the  note  sued  upon  herein. 

The  plaintiff  frankly  admitted  that  the  note  in  question  in- 
cluded interest  at  the  rate  of  24  per  cent,  per  annum,  and  that  all 
the  renewals  previously  given  by  the  defendant  bore  the  same 
rate  of  interest. 

He  also  stated  that  his  practice  was  to  charge  this  rate,  and, 
if  any  objection  was  made  to  the  interest,  then  reduction  would 
be  made  in  the  interest,  reducing  it  to  12  per  cent. 

He  admitted  knowing  the  penalties  provided  for  in  the  Money- 
Lenders  Act,  and  that  it  was  on  account  of  this  Act  that  the  re- 
bate of  interest  was  made  in  this  action. 

In  reply  to  my  question,  at  the  hearing,  whether  the  Money- 
Lenders  Act,  R.S.C.  1906,  ch.  122,  applied,  both  counsel  seemed 
to  think  it  did  not,  especially  as  the  rebate  in  the  interest  had 
been  allowed  in  the  claim  as  sued. 

Judgment  was  reserved  on  the  question  whether  or  not  the 
defendant  made  the  note  in  question. 

In  the  meantime  the  judgment  in  Bellamy  v.  Porter  (1913), 
28  O.L.R.  572,  appeared,  and  Mr.  Weir,  on  behalf  of  the  defen- 
dant, asked  for  leave  to  set  up  the  said  Money-Lenders  Act  and 
to  cross-examine  the  plaintiff  further.  Mr.  Kerr,  who  appeared 
for  the  plaintiff,  agreed  to  produce  him  at  my  Chambers  here  for 
further  examination.  After  a number  of  appointments  and  ad- 
journments, the  plaintiff  and  his  counsel  attended  at  my  Cham- 
bers here  on  the  11th  February  for  further  cross-examination  by 
the  defendant.  I also  allowed  the  defendant  to  file  a notice 
setting  up  the  said  Money-Lenders  Act  as  a defence. 

The  defences  now  relied  upon  by  the  defendant  are  as  follows: — 

1.  That  the  defendant  did  not  make  the  note  in  question  in 
this  action. 

2.  That  there  was  a material  alteration  in  the  note  which 
makes  the  note  void. 

3.  That,  even  if  the  defendant  did  make  and  sign  the  note  in 
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question,  it  is  void,  as  contravening  sec.  6 of  the  said  Money- 
Lenders  Act. 

The  defendant  admits  borrowing  from  the  plaintiff  in  1901 
the  sum  of  $50  and  giving  his  note  therefor.  At  this  time  the 
defendant  could  not  sign  his  name,  and  make  his  mark. 

The  plaintiff  produced  a number  of  stubs  shewing  that  this 
note  had  been  renewed  from  time  to  time  up  to  the  time  the  note 
sued  upon  herein  was  given.  These  stubs  appear  to  be  in  order 
in  the  book  from  which  they  have  been  taken. 

The  plaintiff  admits  two  payments  on  account  of  these  notes 
made  by  the  defendant,  as  follows:  $6.55  on  the  6th  November, 
1906,  and  $5  on  the  10th  May,  1907. 

For  the  purpose  of  corroborating  the  statement  of  the  plain- 
tiff that  credits  had  been  given  for  these  amounts  on  the  notes, 
I have  made  certain  calculations  and  found  that  credits  to  the 
amounts  in  question  have  been  allowed  on  the  notes  as  renewed 
in  November,  1906,  and  May,  1907,  as  follows: — 

The  note  for  which  renewal  was  given  on  Nov.  10,  1906,  fell 


due  on  Sept.  10,  1907,  and  was  for  the  sum  of $113.70 

Interest  on  this  sum  at  the  rate  of  24  per  cent,  from 
Sept.  10,  1906,  to  Nov.  10,  1906 31.64 


$145.34 

Nov.  10,  1906.  By  cash 6.55 


$138.79 

Interest  on  this  sum  during  the  currency  of  the  note,  viz., 

three  months  at  the  rate  of  24  per  cent,  per  annum . . 8.18 


$146.97 

This  is  practically  the  amount  for  which  the  note  was  renewed 
on  the  10th  November,  1906,  being  within  12  cents  of  the  amount. 

Again,  as  to  the  payment  of  $5  on  the  10th  May,  1907.  ' The 
note  for  which  the  renewal  was  given  on  May  10,  1907,  fell  due 


on  Feb.  10,  1907 $146.85 

Interest  on  this  sum  from  Feb.  10, 1907,  to  May  10,  1907, 

at  24  per  cent 8.79 
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May  10,  1907.  By  cash 5.00 


S150.64 

Interest  in  advance  on  this  sum  from  May  10,  1907,  at  24 

per  cent,  to  Sept.  10,  1907,  the  due  date 12.05 


S162.69 

This  sum  is  within  2 cents  of  the  amount  for  which  the  note  was 
renewed  in  May,  1907,  being  the  note  sued  upon  in  this  action. 

I have  checked  over  some  of  the  other  renewals,  on  which  no 
payments  have  been  made,  and  I find  that  they  are  correct.  In 
all  of  the  above  cases  the  interest  is  computed  at  the  rate  of  24 
per  cent.,  as  claimed  by  the  plaintiff  throughout  his  dealings  with 
the  defendant. 

These  payments  have  undoubtedly  been  allowed  to  the  defen- 
dant on  these  notes.  I do  not  give  the  plaintiff  credit  for  any 
philanthropic  motives  in  allowing  the  defendant  credit  for  these 
payments,  unless  they  had  been  actually  paid  by  him. 

The  defendant  admits  getting  the  loan  in  1901  and  giving  his 
note  therefor.  He  produces  the  renewal  note  given  by  him  in 
1902,  which  is  for  $66.50,  and  says  that  this  note  was  paid  by  him 
in  full  by  cash.  He  denies  giving  any  note  to  the  plaintiff  after 
this,  and  also  that  any  payments  were  made  by  him  after  that 
date  to  the  plaintiff.  He  admits  receiving  letters  from  the 
plaintiff  asking  for  payment  of  the  note,  and  that  he  made  no 
reply  thereto.  He  also  admits  being  in  the  office  of  the  plaintiff 
at  Chatham  about  the  10th  May,  1907 ; he  says  that  he  went  there 
for  the  purpose  of  borrowing  some  money,  but  that  the  plaintiff 
refused  to  make  the  loan. 

Considering  all  the  evidence  and  all  the  circumstances  in 
connection  with  the  notes,  I am  satisfied  that  the  defendant 
gave  the  plaintiff  the  note  in  question,  and  that  it  is  the  last  re- 
newal of  a number  given  by  the  defendant  of  the  original  loan  re- 
ceived by  him  in  1901. 

The  plaintiff’s  solicitor  attributes  the  delay  in  suing  this  note 
to  the  fact  of  the  plaintiff’s  knowledge,  that,  if  he  went  into  Court, 
he  would  have  to  disclose  his  offence  against  the  Money-Lenders 
Act. 

, The  defendant  asserts  that  the  note  has  been  materially  al- 
tered since  it  was  signed,  by  the  erasure  of  the  figures  ‘‘24,”  and 


XXXI.] 


ONTARIO  LAW  REPORTS. 


617 


the  inserting  therein  the  figures  ‘‘12/’  thus  making  the  note 
read  “12  per  cent,  per  annum”  instead  of  “24  per  cent,  per 
annum.” 

The  only  evidence  on  this  point  is  that  of  the  plaintiff,  who  says 
that  the  figures  “12”  were  in  the  note,  as  now,  at  the  time  the 
note  was  signed  by  the  defendant.  He  explains  it  by  saying  that 
all  his  forms  of  notes  were  originally  printed  to  bear  interest  at 
2 per  cent,  per  month  after  maturity.  That  a number  of  years 
ago  (some  years  before  the  note  in  question  was  given)  he  changed 
the  form  of  each  note  in  his  possession  to  read  24  per  cent,  per 
annum,  instead  of  2 per  cent,  per  month.  This,  he  says,  was 
done  on  the  advice  of  his  solicitor.  He  further  says  that  some 
time  between  April,  1907,  and  May,  1907,  he  again  altered  the 
notes  to  read  12  per  cent,  per  annum  instead  of  24  per  cent. 
The  form  used  in  the  note  in  question  was  one  of  the  forms  of 
notes  changed  at  this  time. 

This  being  all  the  evidence  on  the  point,  I accept  it,  and  find 
that  there  has  been  no  alteration  of  the  note  since  it  was  signed 
by  the  defendant. 

The  defendant  further  says  that  the  note  is  void  because  it 
contravenes  sec.  6 of  the  Money-Lenders  Act. 

The  plaintiff  is  a money-lender,  under  the  Act.  This  is  ad- 
mitted by  his  counsel.  His  only  occupation,  for  a number  of 
years,  has  been  that  of  lending  money.  He  invariably  charged 
24  per  cent,  on  his  notes,  and,  as  he  says,  if  any  objection  was 
made,  he  would  allow  a rebate  of  interest  to  take  it  out  of  the 
Act. 

He  admits  that  the  note  sued  upon  herein  has  included  in  the 
amount  of  it  interest  at  the  rate  of  24  per  cent,  on  the  amount  of 
the  previous  renewal  in  February,  1907,  and  also  interest  in  ad- 
vance at  the  same  rate,  for  4 months,  up  to  the  day  it  would  be 
due  in  September,  1907.  This,  I think,  would  bring  it  within 
the  provisions  of  sec.  6 of  the  Act,  and  would  have  made  the 
plaintiff  liable  for  the  penalties  provided  for  in  sec.  11  of  the  Act. 
See  Rex  v.  Eaves  (1913),  49  C.L.J.  270,  21  Can.  Crini.  Cas.  23. 

The  defendant  relies  upon  the  judgment  of  Mr.  Justice  Clute 
in  Bellamy  v.  Porter  (1913),  28  O.L.R.  572. 

The  plaintiff  in  this  action  is  the  same  person  as  the  plaintiff 
in  that  action.  The  notes  are  drawn  up  within  one  day  of  each 
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other,  and  are  on  the  same  form  of  note.  The  Court  held  in  that 
case  that  the  note  was  void  on  account  of  a material  alteration  in 
the  note.  The  Court  held  in  that  case  that  the  note  was  void 
on  account  of  a material  alteration  in  the  note.  Mr.  Justice 
Clute,  in  his  judgment,  went  further  than  the  rest  of  the  Court, 
and  held  the  note  void  because  it  contravened  sec.  6 of  the  Money 
Lenders  Act.  The  other  members  of  the  Court,  while  not  basing 
their  decision  on  this  ground,  do  not  dissent  from  it.  Mr.  Kerr, 
for  the  plaintiff,  argues,  with  great  force,  that  Mr.  Justice  Clute’s 
judgment  is  not  binding  on  me,  as  it  is  not  the  judgment  of  the 
Court,  and  then  goes  on  to  argue  that  his  judgment  is  wrong  in 
law. 

While  I am  much  impressed  with  his  argument,  I feel  bound 
by  the  judgment  of  Mr.  Justice  Clute,  sitting  as  I do  in  the 
Division  Court. 

Mr.  Kerr  asks  that  the  plaintiff  be  held  entitled  to  recover  his 
money  on  equitable  grounds,  and  refers  to  Lodge  v.  National 
Union  Investynent  Co.  Limited,  [1907]  1 Ch.  300.  That  was  a 
case  in  which  the  borrower  commenced  an  action  to  recover  back 
securities  pledged  to  an  unregistered  money-lender,  and  it  was 
held  that  he  could  only  do  so  upon  payment  of  the  money  ad- 
vanced to  him.  In  the  present  case  the  lender  is  trying  to  main- 
tain an  action  to  recover  upon  an  illegal  contract,  and  does  not 
come  under  the  rule  applied  in  that  case,  he  not  being  one  of  the 
persons  for  whose  protection  the  illegality  of  the  contract  has 
been  declared. 

The  facts  of  this  case  not  being  distinguishable  from  the  facts 
in  Bellamy  v.  Porter,  as  to  the  interest  stipulated  therein,  I hold, 
following  the  judgment  of  Mr.  Justice  Clute,  that  the  note  sued 
upon  herein  is  void,  and  that  the  plaintiff’s  action  should  be 
dismissed  with  costs. 

May  8.  The  appeal  was  heard  by  Mulock,  C.J.  Ex.,  Hod- 
gins,  J.A.,  Riddell  and  Leitch,  JJ. 

./.  G.  Kerr,  for  the  appellant.  The  dicta  of  Clute,  J.,  in  Bel- 
lamy V.  Porter,  28  O.L.R.  572,  must  be  overcome  to  enable  the 
appellant  to  succeed;  the  cases  referred  to  in  his  judgment  deal 
with  the  English  Money-Lenders  Act,  and  do  not  apply  here:  see 
R.S.C.  1906,  ch.  122,  secs.  6,  7,  8.  It  was  not  intended 
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by  sec.  7 to  declare  a debt  void  merely  because  of  usurious  interest, 
and  sec.  8 emphasises  the  reading  of  sec.  7 : see  51  Geo.  III.  ch.  9, 
sec.  6,  repealed  by  16  Viet.  ch.  80,  which  left  the  instrument  void 
as  to  excessive  interest  only.  Sections  7-10  are  inconsistent  with 
the  notion  that  the  transaction  shall  be  void  in  toto:  see  Webb  on 
Usury,  ed.  of  1899,  para.  287;  39  Cyc.  1007. 

A.  Weir,  for  the  defendant,  the  respondent,  argued  that  the 
transaction  was  void  under  sec.  6 of  the  Act.  Kearley  v.  Thom- 
son (1890),  24  Q.B.D.  742,  gives  the  principle  underlying  sec.  7 
of  the  Act.  See  also  Kaines  v.  Stacey  (1860),  9 U.C.  C.P.  355,  at 
p.  363:  Jarvis  v.  Clark  (1861),  10  U.C. C.P.  480;  Quinlan  v.  Gor- 
don (1861),  20  Gr.  (Appx.)  i.  If  you  pay  money  with  your  eyes 
open  you  cannot  get  it  back:  Stewart  v.  Ferguson  (1899),  31  O.R. 
112;  Walsh  v.  Trehilcock  (1894),  23  S.C.R.  695;  Manufacturers 
Life  Insurance  Co.  v.  Anctil  (1897),  28  S.C.R.  103,  at  p.  116; 
Anctil  V.  Manufacturers  Life  Insurance  Co.,  [1899]  A.C.  604,  at 
p.  609;  Rex  v.  Eaves,  21  Can.  Crim.  Cas.  23,  at  p.  35.  Section  7 
was  intended  to  improve  the  borrower’s  position:  Bellamy  v. 
Porter,  28  O.L.R.  at  p.  581;  Victorian  Daylesford  Syndicate  Lim- 
ited V.  Dott,  [1905]  2,Ch.  624,  at  p.  629.  The  English  statute  has 
no  words  expressly  making  transactions  void,  but  it  has  been 
interpreted  in  the  cases  as  making  transactions  void. 

Kerr,  in  reply,  referred  briefly  to  the  evidence. 

June  15.  Hodgins,  J.A.: — Under  the  Interest  Act,  R.S.C. 
1906,  ch.  120,  sec.  2,  any  person  may  stipulate  for,  allow  and 
exact,  on  any  contract  or  agreement  Avhatsoever,  any  rate  of  inter- 
est or  discount  which  is  agreed  upon.  This  is  subject  to  the  pro- 
visions of  that  Act  and  any  other  Act  of  the  Parliament  of  Can- 
ada. 

Under  sec.  6 of  the  Money-Lenders  Act,  R.S.C.  1906,  ch.  122, 
notwithstanding  the  above  provision,  no  money-lender  shall 
stipulate  for,  allow  or  exact  on  any  negotiable  instrument,  contract 
or  agreement,  concerning  a loan  of  money,  the  principal  of  which 
is  under  $500,  a rate  of  interest  or  discount  greater  than  12  per- 
cent. per  annum. 

It  is  argued  that  the  negotiable  instrument  sued  on  in  this 
case  is  vitiated  by  the  inclusion  in  it  of  a sum  of  money,  being 
interest  during  its  currency  at  the  rate  of  24  per  cent.  From  the 
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circumstances  leading  up  to  this  security  it  appears  that  the  ap- 
pellant had  from  the  respondent  a security  which  was  due  and 
payable  before  the  date  at  which  the  Money-Lenders  Act  came 
into  force,  and  under  sec.  9 the  principal  of  that  debt  ceased  to 
bear  more  than  12  per  cent,  interest  per  annum.  The  two  notes 
taken  after  that  date  include  interest  at  24  per  cent,  a year, 
amounting  to  $61.04,  while  the  proper  charge  was  only  $30.52 
and  it  is  clear  that  the  note  sued  on  includes  that  amount,  and 
not  merely  the  $22.35  credited  as  a rebate,  because  the  two  pay- 
ments of  $6.55  and  $5  must  be  applied  on  the  interest  which  the 
debt  could  properly  bear. 

It  is  also  beyond  question  that  the  voluntary  abandonment  of 
the  excess  does  not  purge  the  note  of  the  vice  inherent  in  it.  It 
none  the  less  includes  that  interest,  and  the  very  credit  admits  it. 
Until  judgment  there  is  no  release:  Winger  v.  Sibhald  (1878), 
2 A.R.  610. 

The  general  rule  is  stated  in  Herman  v.  Jeuchner  (1885),  15 
Q.B.D.  561,  where  Brett,  M.R.,  points  out  that  the  consideration 
and  the  promise  determine  and  constitute  a contract  not  under 
seal,  and  taken  together  they  form  the  whole  of  the  contract, 
and  that,  where  the  object  of  either  the  promise  or  the  considera- 
tion is  to  promote  the  committal  of  an  illegal  act,  the  contract  it- 
self is  illegal  and  cannot  be  enforced. 

This  principle  applies  where  either  the  promise  or  the  con- 
sideration is  itself  illegal;  and,  where  the  consideration  is  in  part 
illegal,  the  whole  contract  is  illegal,  and  the  part  which  is  legal 
cannot  be  recovered  in  an  action  upon  the  contract:  Browne  v. 
Bailey  (1908),  24  Times  L.R.  644. 

In  Victorian  Daylesford  Syndicate  Limited  v.  Dott,  [1905] 
2 Ch.  624,  Buckley,  J.,  says  (p.  629) : “There  is  no  question  that  a 
contract  which  is  prohibited,  whether  expressly  or  by  implication, 
by  a statute,  is  illegal  and  cannot  be  enforced.”  That  decision 
was  under  the  English  Money-Lenders  Act  of  1900,  and  both  it 
and  other  cases,  notably  Bonnard  v.  Dott,  [1906]  1 Ch.  740,  and 
Whiteman  v.  Sadler,  [1910]  A.C.  514,  depend  upon  the  view  that 
that  Act  absolutely  prohibits  any  contract  for  a loan  by  a money- 
lender who  has  not  observed  its  provisions.  The  want  of  regis- 
tration or  the  non-observance  of  the  other  conditions  of  the 
statute  produces  a situation  which  results  in  a complete  in- 
capacity in  the  money-lender  to  enforce  the  bargain  he  has  made. 
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The  prohibition  in  that  statute  is  that  the  money-lender  shall 
not  enter  into  any  agreement  ...  or  take  any  security  for 
money  . . . otherwise  than  in  his  registered  name,”  and  any 
breach  of  the  statute  is  made  penal.  It  therefore  controls  and 
strikes  at  the  whole  contract,  including  principal,  interest,  and 
charges. 

Section  6 of  our  Money-Lenders  Act  prohibits  the  stipulation, 
allowance,  or  exaction  “on  any  negotiable  instrument,  contract 
or  agreement,  concerning  a loan  of  money,  the  principal  of  which 
is  under  $500,”  of  a rate  of  interest  or  discount  greater  than 
12  per  cent,  per  annum. 

This  stipulation  or  exaction  is  not  made  penal,  but  merely 
the  lending  of  money  at  a rate  of  interest  greater  than  that  au- 
thorised by  the  Act. 

If  a money-lender  lent  money  at  11  per  cent.,  and  thereafter 
threatened  to  sue  the  borrower,  who,  to  avoid  action,  gives  him 
a promissory  note  bearing  24  per  cent.,  the  note  would  be  in  con- 
travention of  sec.  6,  but  would  not  render  the  money-lender  liable 
ta  the  penalty  provided  for  lending  money  at  a greater  rate  than 
12  per  cent.  Hence  it  is  clear  that  there  may  be  an  infraction  of 
sec.  6,  which  is  not  an  offence  within  sec.  11.  Consequently  the 
statute,  in  prohibiting  not  only  the  lending  of  money  at  a greater 
rate  of  interest  than  12  per  cent.,  but  its  stipulation  or  exaction 
in  any  transaction  concerning  a loan,  is  dealing  with  two  different 
things,  or  rather  is  extending  the  prohibition  to  something  other 
than  the  original  loan  of  money.  In  this  case  the  original  loan 
was  made  at  a time  when  the  interest  charged  upon  it  was  legal, 
and  the  prohibition  affects  the  appellant  only  so  far  as  he  has 
stipulated  or  exacted  in  the  note  in  question  a greater  rate  of 
interest  than  is  allowed.  In  determining,  therefore,  whether  the 
general  law  regarding  illegality  in  the  consideration  is  to  be  ap- 
plied so  as  to  render  the  whole  security  void,  care  must  be  taken 
to  see  whether  the  statute  can  have  intended  to  render  the  whole 
transaction,  represented  by  the  note,  void,  or  merely  to  vitiate 
it  so  far  as  it  contravenes  sec.  6 with  regard  to  interest.  It 
may  be  noted  that  where  there  is  a contract  to  pay  interest  it 
may  be  recovered  in  an  action  brought  for  interest  alone:  Ex  p. 
Furber,  In  re  King  (1881),  17  Ch.  D.  191;  and  our  Division  Courts 
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Act,*  R.S.O.  1914,  ch.  63,  contains  in  sec.  67  (2)  a provision  al-  ' 
lowing  the  recovery  of  interest  alone. 

In  the  Whiteman  v.  Sadler  case  (ante)  Lord  Dunedin,  treating 
of  the  prohibition  contained  in  statutes  as  involving  the  invalidity 
of  contracts,  says  ([1910]  A.C,  at  p.  527):  '‘The  upshot  of  the 
matter  seems  to  me  that  each  statute  must  be  judged  of  by  it- 
self;” and  Lord  Macnaghten  in  the  same  case  observes  (p.  521): 
"The  application  of  the  principle,  however,  in  any  particular  case 
must  depend  on  the  provisions  of  the  Act  of  Parliament  under 
consideration,  and  the  circumstances  of  that  case.” 

Dealing  with  the  statute  in  that  way,  it  may  be  observed  that 
under  sec.  9 the  principal  of  any  sum  of  money  due  and  payable 
before  the  date  at  which  the  Act  came  into  force,  in  virtue  of  any 
negotiable  instrument  or  of  any  contract  or  agreement,  shall  not 
from  and  after  that  date  bear  a rate  of  interest  greater  than  12 
per  cent,  per  annum;  and  under  sec.  10,  in  case  of  any  negotiable 
instrument  made  before  but  maturing  after  the  Act  came  into 
force,  or  of  any  such  contract  or  agreement  made  before  but  to 
be  performed  thereafter,  the  provisions  of  the  Act  shall  apply 
only  from  the  date  of  maturity  or  performance. 

These  two  sections  recognise  the  validity  of  the  loan,  and  the 
force  of  negotiable  instruments,  contracts  or  agreements  relating 
thereto  made  prior  to  the  Act.  Section  6 strikes  at  the  allowance 
or  exaction  of  illegal  interest  on  those,  as  well  as  the  stipulation, 
allowance,  or  exaction  of  illegal  interest  on  subsequent  instru- 
ments, contracts  or  agreements,  and  prohibits  it. 

The  question  is,  whether,  in  so  doing,  it  renders  the  security, 
contract  or  agreement  wholly  void  if  in  respect  to  the  interest  the 
statute  is  disregarded. 

Section  7 seems  to  give  the  key-note  to  the  construction  of  the 
whole  statute  and  indicates  the  measure  of  relief  which  Parlia- 
ment intended  to  give  to  borrowers  at  usurious  interest.  It  is 
modelled  upon  the  remedial  sections  of  the  English  Money- 
Lenders  Act  of  1900,  where,  however,  the  power  of  the  Court 
extends  to  opening  up  the  whole  transaction  from  the  beginning 
and  ascertaining  what  amount  is  "fairly  due”  for  principal, 
interest,  and  charges,  having  regard  to  the  risk  and  attendant 
circumstances.  It  seems  to  me  that  if  all  loans  in  respect  of 
which  more  than  12  per  centum  per  annum  is  exacted  or  stipu- 
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lated  for  are  voidj  then  sec.  7 can  have  no  application,  because, 
to  make  it  operative,  it  must  be  alleged  in  any  action  concerning 
a loan  “thsit  the  amount  of  interest  paid  or  claimed  exceeds  the 
rate  of  12  per  cent,  per  annum.”  If  that  allegation,  when  proved, 
makes  the  transaction  void,  there  is  no  object  in  re-opening  it, 
and  no  possibility  of  relieving  the  person  under  obligation  to  pay 
‘^from  payment  of  any  sum  in  excess  of  the  said  rate  of  interest.” 
It  puts  the  case  in  the  same  position  as  in  Victorian  Daylesford 
Syndicate  Limited  v.  Dott  {ante),  where  Buckley,  J.,  observes 
([1905]  2 Ch.  at  p.  631):  '*I  have  held  that  the  contract  is  void. 
I cannot  then  set  myself  to  see  whether  under  the  Act  of  Parlia- 
ment I ought  to  set  it  aside,  because  there  is  nothing  to  set  aside, 
and  I cannot  say  how  its  terms  ought  to  be  reduced,  because  there 
are  no  terms  to  reduce.” 

Section  7 applies  to  any  suit,  action,  or  proceeding  concerning 
a loan  of  money  by  a money-lender,  the  principal  of  which  was 
originally  under  $500;  and,  therefore,  would  seem  fairly  to  com- 
prehend an  action  such  as  this  upon  a note,  the  rate  of  interest 
on  which  may  be  made  up  of  ^‘renewals  or  any  other  charges.” 
Further,  it  is  provided  that,  if  any  such  excess  has  been  ^‘allowed 
on  account  by  the  debtor,”  the  Court  may  order  repayment. 
The  section  does  not  extend  to  relieving  from  part  of  the  principal 
nor  from  charges,  except  under  the  heading  of  interest.  However 
inadequate  this  relaxation  of  the  burden  may  appeaT,  it  is  all  that 
is  given,  and  it  seems  to  emphasise  the  fact  that  this  statute  is 
dealing  with  excessive  interest  alone,  and  leaving  bargains,  harsh 
and  unconscionable  in  other  respects,  to  the  ordinary  jurisdiction 
of  the  Courts:  Wilton  & Co.  v.  Osborn,  [1901]  2 K.B.  110;  Samuel 
V.  Newbold,  [1906]  A.C.  461. 

Under  sec.  8,  when  a security,  discounted  at  a rate  in  excess 
of  the  statute,  held  by  a bond  fide  holder  before  maturity,  is  dis- 
charged, the  person  discharging  it  may  recover  the  excess  of 
interest  over  12  per  cent.  If,  but  for  the  bond  fide  holder  before 
maturity,  the  security  is  void  because  of  the  excessive  interest, 
why  should  not  the  person  liable,  on  discharging  it,  recover  the 
whole  amount? 

If  sec.  6,  taken  in  connection  with  the  other  provisions  of  the 
statute,  is  limited  to  making  void  the  provision  as  to  interest, 
thus  rendering  the  money-lender  incapable  of  receiving  an\'  ex- 
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cess  interest,  where  he  has  stipulated  for  or  exacted  more  than 
12  per  cent.,  the  whole  of  the  provisions  of  the  statute  can  be  har- 
monised and  the  end  attained  without  treating  the  exaction  of 
illegal  interest  as  paramount  to  the  extent  of  justifying  the  risk 
of  borrowers  being  dishonest  enough,  to  use  the  language  of 
Lord  Mersey  in  Whiteman  v.  Sadler  {ante),  to  refuse  to  pay  back 
the  money  they  had  had. 

I am  free  to  admit  that  the  construction  of  this  Act  presents 
much  difficulty.  But  I think  that  two  Judges  of  this  Divisional 
Court,  my  Lord  the  Chief  Justice  and  Mr.  Justice  Sutherland, 
must  have  viewed  the  matter  in  the  same  light  as  I do;  and,  for 
that  reason,  I feel  more  confident  that  this  conclusion  is  correct. 
Mr.  Justice  Clute’s  judgment  must,  however,  be  taken  to  be  con- 
trary to  it,  as  his  opinion  is  that  the  whole  security  is  bad;  and, 
although  the  greater  includes  the  less,  his  reading  of  the  whole 
statute  and  the  effect  he  gives  to  it  is  opposed  to  the  result  here 
arrived  at  as  to  its  meaning,  and  is  destructive  of  it. 

Section  7 enables  the  Court,  in  an  action  such  as  this  is,  i.e., 
one  concerning  a loan  of  money  by  a money-lender,  ‘‘wherein  it 
is  alleged  that  the  amount  of  interest  . . . claimed  exceeds  the 
rate  of  12  per  cent,  per  annum, to  reopen  the  transaction  and 
take  an  account  between  the  parties. 

The  relief  that  can  be  given  seems  limited  to  relieving  the 
person  under  obligation  from  payment  of  any  sum  in  excess  of 
12  per  cent,  per  annum,  and  ordering  repayment  of  that  excess 
if  it  has  been  paid,  and  to  setting  aside,  either  wholly  or  in  part, 
revising  or  altering,  any  security  given  in  respect  of  the  trans- 
action. 

The  English  Act  is  wider,  as  I have  pointed  out,  and  there  is 
no  limit  to  the  discretion  of  the  Court  in  arriving  at  the  amount 
fairly  due. 

In  the  case  in  hand  I am  afraid  that  all  that  can  be  done  is 
to  relieve  the  respondent  from  the  payment  of  the  excess  of 
interest,  and  this  would  seem  to  apply  to  interest  only  after  the 
Act  came  into  force  (see  sec.  9*). 

*9.  The  principal  of  any  sum  of  money,  originally  under  $500,  due  and 
payable  before  the  13th  day  of  July,  1906,  in  virtue  of  any  negotiable  instru- 
ment given  to  a money-lender,  or  of  any  contract  or  agreement  entered  into 
with  such  money-lender  in  respect  of  money  lent  by  him,  shall  not,  from  and 
after  the  said  date,  bear  a rate  of  interest  greater  than  12  per  centum  per 
.annum.  . . . 
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The  judgment  in  appeal  should  be  reversed,  and  the  present 
security  should  be  reduced  to  $113.70  and  interest  at  24  per  cent, 
from  the  10th  September,  1905,  to  the  13th  July,  1906,  and 
thereafter  at  12  per  cent,  per  annum,  less  the  payment  of  $6.55 
and  $5  already  mentioned. 

The  appellant  therefore  succeeds  but  partially  upon  his  appeal, 
and  should  have  no  costs  of  it. 

Mulock,  C.J.  Ex.,  and  Leitch,  J.,  agreed. 

Riddell,  J.: — An  appeal  from  the  judgment  in  favour  of  the 
defendant  by  the  Junior  Judge  of  the  County  Court  of  the  County 
of  Lambton. 

All  the  material  facts  are  fully,  clearly,  and  accurately  set  out 
in  the  admirable  reasons  for  judgment  of  His  Honour  Judge 
Taylor. 

The  action  is  brought  upon  a promissory  note  dated  the  10th 
May,  1907,  due  the  10th  September,  1907,  for  $162.71  and  interest 
at  12  per  cent,  per  annum  after  maturity;  but  the  dealings  be- 
tween the  plaintiff,  who  is  a money-lender,  and  the  defendant,  an 
illiterate,  began  as  far  back  as  1901. 

In  that  year  the  plaintiff  lent  the  defendant  $50 — adding  to 
the  $50  lent  interest  at  24  per  cent,  per  annum;  he  obtained  a 
note  for  the  sum,  and  interest  thereon  after  maturity  at  2 per 
centum  per  month.  This  was  of  course  perfectly  legal:  the  law  of 
Canada  did  not  forbid  to  grind  the  faces  of  the  poor. 

Certain  payments,  small  in  amount,  were  made  from  time  to 
time;  the  custom  was,  whenever  a payment  was  made,  to  calcu- 
late the  amount  of  the  note,  principal  and  interest,  deduct  from 
the  sum  the  payment,  calculate  at  24  per  cent,  per  annum  the 
interest  for  a stated  time  upon  the  balance,  and  take  a note  due 
at  the  stated  time  for  the  whole  amount,  with  a }>rovision  for 
interest  after  maturity  at  the  rate  of  2 per  cent,  per  month. 

The  last  of  these  notes  before  the  passing  of  the  Money- 
Lenders  Act  of  1906,  6 Edw.  VII.  ch.  32,  came  due  on  the  10th 
September,  1905;  it  was  for  $113.70  and  interest  after  maturity 
at  2 per  cent,  per  month. 

The  defendant  had  paid  $6.55  on  tlie  10th  November,  1906, 
and  a computation  was  made: — 
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Principal $113.70 

Interest  at  2 per  cent,  per  month  Sept.  10,.  1905,  to  Nov. 

10,1906 31.84 


$145.54 

Less  paid 6.55 


Amount  due $138 . 99 

Interest  in  advance  for  three  months  at  24  per  cent,  per 

annum 8.34 


$147.33 

The  plaintiff,  in  ignorance  of  the  Money-Lenders  Act,  took  a 
note  for  $146.85  at  three  months,  due  on  the  10th  February, 
1907,  with  interest  after  maturity  at  2 per  cent,  per  month;  the 
small  difference,  48  centS;  was  no  doubt  due  to  an  error  in  com- 
putation; the  learned  County  Court  Judge  acquits  the  plaintiff 
of  any  philanthropic  motive,  and  I heartily  concur  in  that  view. 

In  April,  1907,  the  plaintiff  learned  of  the  statute,  and  there- 
after, when  any  objection  was  made  to  the  interest,  he  would 
reduce  it  to  12  per  cent.  This  sneak-thief  practice  of  taking 
advantage  of  the  ignorance  of  his  customers,  he  followed  with 
the  defendant.  When  the  defendant  on  the  10th  May,  1907, 
paid  $5  on  account,  the  following  computation  was  made: — 


Principal  due  Feb.  10 $146.85 

Interest  at  2 per  cent,  per  month  to  May  10 8.81 


$155.66 

Less  paid 5.00 


$150.66 

Four  months’  interest  at  2 per  cent,  per  month 12.05 


$162.71 

(The  learned  Judge  makes  the  interest  before  the  10th  May, 
$8.79,  but  the  usurer  is  in  this  instance  the  better  arithmetician.) 

The  plaintiff  took  a note  for  $162.71  due  on  the  10th  Septem- 
ber, 1907,  with  interest  after  maturity  at  12  per  cent,  per  annum. 
We  are  asked  by  the  defendant  on  this  appeal  to  find  that  the 
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plaintiff,  having  taken  the  note  with  interest  at  2 per  cent,  per 
month,  changed  the  interest  clause  after  the  defendant  signed  it, 
to  12  per  cent,  per  annum.  But  the  trial  Judge  finds  otherwise, 
and  we  cannot  on  mere  suspicion,  however  strong,  reverse  such  a 
finding  of  fact.  The  plaintiff  seems  on  this  occasion  to  have  drawn 
the  line  at  forgery,  and  we  cannot  find  perjury  without  evidence. 

He  brought  his  action  on  this  note  of  the  10th  May,  1907, 


and  served  particulars  as  follows: — 

Sept.  10,  1907.  To  principal  due $102.71 

By  rebate  overcharge  in  interest 22.36 


$140.35 

June  10,  1913.  To  interest  on  $140.35  at  12  per  cent,  per 

annum  from  Sept.  10,  ’07 96.84 


Balance  due $237 . 19 


At  the  trial  it  appeared  that  the  rebate  allowed  was  made  by 
reason  of  the  fact  that  24  per  cent,  per  annum  had  been  charged 
instead  of  the  maximum  allowed  by  the  statute,  12  per  cent, 
after  the  passing  of  the  Act. 

The  learned  County  Court  Judge  considered  himself  bound 
by  the  judgment  of  my  brother  Clute  in  the  case  of  Bellamy  v. 
Porter,  28  O.L.R.  572,  to  hold  the  note  void,  and  accordingly  dis- 
missed the  action  with  costs. 

The  plaintiff  now  appeals. 

The  case  of  Bellamy  v.  Porter  was  one  in  which  the  stipulation 
for  interest  had  been  two  per  cent,  per  month,  but  after  the  note 
was  delivered  to  the  plaintiff  he  had  altered  it  to  12  per  cent,  per 
annum  without  the  maker’s  consent.  This  plaintiff  was  the 
plaintiff  in  that  case,  and  there  it  was  found  by  the  County  Court 
Judge,  in  a judgment  in  which  we  concurred,  that  he  did  not  stick 
at  forgery.  My  Lord  and  Mr.  Justice  Sutherland  held  that  the 
original  stipulation  for  interest  was  void,  and  that  “the  note 
even  if  not  rendered  void  by  such  alteration,  must  be  construed 
as  containing  no  contract  for  interest;  and  its  alteration  so  as  to 
make  it  bear  interest  at  the  rate  of  12  per  cent.  ])er  annum  was  a 
material  alteration.  . .”  (p.  575).  My  brother  Leitch  and  my- 
self expressed  no  opinion  ‘Svhether  the  note  as  originally  drawn 
was  wholly  void — or  whether  the  provision  for  interest  was 
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wholly  nugatory” — but,  assuming  that  neither  was  the  fact,  we 
thought  that  even  then  the  note  was  voided  by  the  change  (pp. 
583,  584.) 

My  brother  Clute  held  simpUciter  that  the  note  as  originally 
drawn  was  void.  It  will  be  seen  that  one  member  of  the  Court 
held  that  the  whole  note  was  void,  two  that  the  provision  for 
interest  was  void,  without  expressing  any  opinion  as  to  the  note, 
and  two,  without  expressing  an  opinion  on  either  point,  that  the 
note  as  changed  was  void  in  any  case. 

A County  Court  Judge  is  wholly  right  in  following  the  opinion 
of  one  Judge  of  the  Appellate  Division  where  the  other  Judges 
express  no  contrary  opinion,  but  it  now  becomes  our  duty  defi- 
nitely to  decide  the  point. 

Bellamy  v.  Porter  was  on  a different  set  of  facts.  On  the  ne- 
gotiable instrument  there,  the  money-lender  had  stipulated  for  a 
rate  of  interest  greater  than  12  per  cent,  per  annum — a transaction 
expressly  prohibited  by  the  statute.  Here  what  was  done  was 
this.  A sum  of  money  being  due  upon  a promissory  note,  the 
money-lender  added  interest  at  the  rate  of  24  per  cent,  to  this 
sum  until  maturity,  and  took  a note  for  the  amount  with  interest 
at  12  per  cent,  per  annum  after  maturity;  there  was  no  stipulat- 
ing for  interest  on  the  note  greater  than  the  statute  allows.  Does 
this  come  within  the  prohibition  of  the  statute?  I am  not  able 
to  derive  much  advantage  from  the  Imperial  Act  of  1900,  63  & 64 
Viet.  ch.  51.  Leaving  aside  for  the  moment  the  provisions  of 
sec.  1,  the  Act  prescribes  the  registration  of  money-lenders;  sec.  2 
(1)  (c),  prohibits  them  from  entering  into  any  agreement  as  a 
money-lender  otherwise  than  in  the  registered  name,  on  penalty 
of  fine  and  imprisonment  if  the  conviction  be  a second  or  subse- 
quent one.  It  was  under  this  statutory  prohibition  to  enter 
into  any  contract,  etc.,  except  under  the  registered  name,  that  the 
cases  cited  by  my  brother  were  decided:  e.g.,  Victorian  Daylesford 
Syndicate  Limited  v.  Dott,  [1905]  2 Ch.  624;  Bonnard  v.  Dott, 
[1906]  1 Ch.  740;  Re  A Debtor,  Ex  p.  Carden  (1908),  52  Sol.  J.  209. 
Section  2 (1)  (c)  obliges  the  money-lender  to  carry  on  his  business 
at  his  registered  address  under  the  same  penalty;  and  Gadd  v. 
Provmcial  Union  Bank,  [1909]  2 K.B.  353,  S.C.,  sub  nom.  Kirk- 
wood V.  Gadd,  [1910]  A.C.  422,  was  decided  accordingly. 

I entirely  concur  in  the  statement  of  the  law  that,  where  the 


XXXI.] 


ONTARIO  LAW  REPORTS. 


629 


statute  means  to  prohibit  the  contract,  ‘‘where  the  contract  which 
the  plaintiff  seeks  to  enforce,  be  it  express  or  implied,  is  expressly 
or  by  implication  forbidden  by  the  common  or  statute  law,  no 
Court  will  lend  its  assistance  to  give  it  effect:”  Cope  v.  Rowlands 
(1836),  2 M.  & W.  149,  157;  Whiteman  v.  Sadler,  [1910]  A.C.  514, 
525.  None  of  these  cases  takes  the  law  any  further  or  assists  in 
the  present  inquiry. 

Section  6 of  the  Act  (R.S.C.  1906,  ch.  122)  says:  “No  money- 
lender shall 

A.  (1)  stipulate  for 
(2)  allow 

or  (3)  exact 

on  any 

B.  (1)  negotiable  instrument 
(2)  contract 

or  (3)  agreement 

concerning  a loan  of  money,  the  principal  of  which  is  under  $500, 
a rate  of 

C.  (1)  interest 
or  (2)  discount 

greater  than  12  per  cent,  per  annum.” 

Bellamy  v.  Porter  was  a case  of  A.  (1) ; B.  (1) ; C.  (1),  the  interest 
after  maturity. 

The  present  case  is  a contract  or  agreement  wherein  a greater 
rate  of  interest  than  12  per  cent,  is  exacted  by  the  money-lender: 
A.  (3);  B.  (2)  or  (3);  C.  (1),  the  interest  before  maturity.  The 
transaction  would  be  void  unless  there  is  something  in  the  statute 
indicating  the  contrary.  That  is  to  be  sought,  if  anywhere,  in 
sec.  7. 

It  was  urged  that  in  approaching  the  consideration  of  this 
section  we  are  compelled  by  the  opinion  of  the  majority  of  this 
Court  in  Bellamy  v.  Porter  to  hold  that  the  stipulating  for — and 
by  parity  of  reasoning  the  exaction  of — an  illegal  rate  of  interest 
is  void.  The  argument  based  on  that  hypothesis  is  as  follows: 
the  provision  that  the  Court  may  relieve  the  person  under  ob- 
ligation to  pay  from  payment  of  any  sum  in  excess  of  12  per  cent., 
to  be  found  in  sec.  7 of  the  Act,  would  be  wholly  meaningless  if 
the  defendant  were  not  under  obligation  to  pay  at  all  by  reason 
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of  the  provision  for  interest  being  void  at  law.  The  section,  then, 
can  have  no  application  to  the  case  of  an  action  upon  the  vitiated 
security. 

'The  application  of  this  section  may  be  this : it  always  has  been 
open  to  debtor  and  creditor  to  state  an  account,  make  a settle- 
ment, give  and  receive  a promissory  note,  in  which  are  included 
charges  not  legally  enforceable;  or  the  debtor  may,  if  he  pleases, 
pay  a sum  in  excess  of  what  he  should  pay.  At  the  common  law 
such  transactions  were  not,  in  the  absence  of  fraud,  etc.,  im- 
peachable upon  the  ground  that  too  much  was  paid  or  allowed  in 
the  settlement,  etc.,  etc.  One  who  pays  money,  etc.,  with  his 
eyes  open,  or  even  under  a mistake  as  to  the  general  law,  can  ob- 
tain no  relief. 

The  argument  proceeds:  the  whole  of  sec.  7 may  well  be  ap- 
plicable to  an  action  based  upon  some  such  transaction,  an  ac- 
count stated,  a note  given  in  settlement,  an  overpayment.  For 
example,  had  the  present  note  been  impeccable,  the  section  would 
apply  to  prevent  the  plaintiff  having  the  full  advantage  of  it; 
but,  the  judgment  of  the  majority  of  the  Court  in  Bellamy  v. 
Porter  being  considered  binding,  the  section  cannot  apply  to  the 
present  case. 

The  result  would  be  that  the  whole  note  must  be  held  void. 

If  the  judgment  in  Bellamy  v.  Porter  of  my  Lord  and  Mr.  Jus- 
tice Sutherland  is  to  be  taken  literally  and  without  qualification, 
I do  not  see  any  escape  from  this  argument.  But  the  language 
of  the  learned  Judges  must  be  read  in  connection  with  the  facts 
of  the  case:  Quinn  v.  Leathern,  [1901]  A.C.  495.  What  was  de- 
cided by  them  was  that  such  a stipulation  was  void  as  far  as  giving 
full  effect  to  it  is  concerned,  and  not  absolutely  void  for  all  purposes 
and  to  the  fullest  extent.  My  brother  Clute’s  judgment  is  that 
the  whole  note  is  void;  but  that  was  not  the  judgment  of  the  Court. 
We  are  free  then  to  consider  this  case  freed  from  binding  au- 
thority. 

In  the  present  case  there  is  an  exaction  of  interest  greater 
than  12  per  cent,  per  annum,  and  it  is  quite  immaterial  that  this 
is  interest  before  maturity.  The  transaction,  then,  would  be 
void,  unless  there  is  something  in  the  statute  indicating  the  re- 
verse. 

I am,  however,  quite  unable  to  read  sec.  7 as  not  requiring  us 
to  hold  that  the  note  is  not  void  for  all  purposes. 
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The  object  of  that  section  seems  to  be  two-fold:  (1)  where  the 
action  is  brought  upon  a note  or  other  contract  by  the  creditor, 
he  is  deprived  of  all  advantage  he  might  otherwise  derive  from  a 
statement  of  account  or  voluntary  payment  on  account,  so  that 
the  debtor  is  relieved  from  paying  any  sum  in  excess  of  the  legal 
rate;  and  (2)  if  the  debtor  has  paid  too  much,  then  in  any  action,  at 
whosesoever  instance,  he  may  be  repaid  it,  and  any  security  he 
may  have  given  may  be  set  aside  or  rectified.  It  seems  to  me  to 
be  to  limit  the  scope  of  the  section,  to  say  that  it  applies  only  to 
some  relief  to  be  sought  by  the  debtor  as  plaintiff.  In  ordinary 
parlance  one  can  be  relieved  from  payment  only  if  it  is  sought 
from  him. 

The  trend  of  modern  legislative  and  legal  thought  is  against 
punishing  a wrongdoer  by  taking  from  him  what  is  rightly  his 
own.  A thief  caught  with  stolen  goods  is  not  punished  by  taking 
from  him  what  he  honestly  owns,  though  he  may  be  punished 
for  his  wrongdoing.  Parliament  may  well  have  thought  that 
one  who  exacts  interest  in  excess  of  12  per  cent,  is  sufficiently 
punished  by  a penalty  of  -$1,000  or  imprisonment  for  one  year, 
without  being  deprived  of  what  was  legally  his  own  with  interest 
at  the  rate  he  might  legally  charge. 

I think  that  the  provisions  of  sec  7 prevent  the  operation  of 
the  ordinary  rule,  and  that  the  note  is  not  void.  The  result  will 
be  that  the  plaintiff  should  have  judgment;  and  it  remains  to  cal- 
culate the  amount. 

The  state  of  affairs  on  the  13th  July,  1906,  the  critical  date 
fixed  by  sec.  9 of  the  Act  in  the  Revised  Statutes  of  Canada  (6 
Edw.  VII.  ch.  32,  sec.  6),  was  that  a note  was  outstanding  for 
$113.70  due  on  the  10th  September,  1905,  with  interest  at  2 per 
cent,  per  month  after  maturity.  As  of  the  13th  July,  1906,  the 


account  stands: — 

Principal  due $113.70 

Interest  for  306  days  at  24  per  cent,  per  annum . . $22 . 88 
Less  paid  on  account 6.55 


$16.33 

Since  that  time  the  plaintiff  should  have  12  per  cent,  per 
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Interest  on  $113.70  at  12  per  cent,  per  annum 
from  July  13,  1906,  to,  say.  May  13,  1914, 

7 years,  10  mos $106.88 


Total  interest $123.21 

123.21 

Grand  total $236 .91 

As  to  the  method  of  computing  interest,  see  McGregor  v. 


Gaulin  (1848),  4 U.C.R.  378;  Barnum  v.  Turnbull  (1857),  13 
U.C.R.  277;  Bettes  v.  Farewell  (1865),  15  U.C.C.P.  450. 

To  the  above  amount  the  plaintiff  is  entitled  by  the  law,  and 
we  have  no  power  to  deprive  him  of  a judgment  accordingly. 

But  costs  are  in  our  discretion.  The  plaintiff  is,  on  his  own 
shewing,  a swindler,  taking  money  he  has  no  right  to,  when  his 
unfortunate  customer  does  not  know  the  law.  His  conduct  is 
so  shamefully  dishonest  as  well  as  criminal  that  we  should  shew 
our  disapprobation  by  denying  him  costs  either  here  or  below. 

The  attention  of  the  Attorney-General  and  of  the  County 
Attorney  of  the  County  of  Kent  should  be  drawn  to  this  open, 
avowed,  wilful  and  persistent  violator  of  the  statutes  of  Canada. 

Apparently  he  has  escaped  punishment  for  the  forgery  which 
he  was  held  to  have  committed  in  the  Porter  case. 


Appeal  allowed. 
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[APPELLATE  DIVISION.] 

Re  Fletcher. 

Will — Construction — Testator  Owning  Three  Parcels  of  Land — Specific  Devise 
of  First — Devise  of  Balance”  Followed  by  Description  of  Second — 
Claim  of  Devisee  to  Third  Parcel — Dominant  Clause — Falsa  Demonstrat'io — 
Defective  Enumeration — Residuary  Devise — Timber” — Meaning  of — 
Executors — Investment  of  Moneys — Interest — Com?nencement — “ExecutoP s 
Year.” 

The  testator  had  purchased  three  parcels  of  land  from  one  Q.  By  clause  4 
of  his  will,  he  gave  one  of  these  parcels,  by  a proper  description  to  his 
son.  By  clause  6,  he  gave  to  his  daughter  ^The  balance  of  the  lands 
described  in  the  aforesaid  deed  from  Q.  ...  to  me,  said  lands  being 
composed  of’ — the  description  covering  only  the  second  parcel  com- 
prised in  the  deed  from  Q.  There  was  a residuary  clause  which  disposed 
of  residual  realty;  and,  if  the  third  parcel  was  included  in  the  devise  to 
the  daughter,  there  was  no  real  estate  to  pass  under  the  residuary  clause: — 
Held  (Riddell,  J.,  dissenting),  that  the  third  parcel  did  not  pass  to  the 
daughter  as  being  a part  of  “the  balance” — it  was  not  a case  of  falsa 
demonstratio  or  defective  enumeration. 

Review  of  the  authorities. 

West  V.  Lawday  (1865),  11  H.L.C.  375,  and  In  re  Brocket,  [1908]  1 Ch.  185, 
followed. 

Re  Clement  (1910),  22  O.L.R.  121,  and  Smith  v.  Smith  (1910),  22  O.L.R.  127, 
distinguished. 

Judgment  of  Middleton,  J.,  affirmed. 

There  was  a provision  in  the  will  that  timber  should,  notwithstanding  the 
devise  of  the  land,  not  form  part  of  the  property  devised,  but  form  part 
of  the  residuary  estate: — 

Held,  by  Middleton,  J.,  that  “timber”  should  be  confined  to  trees 
capable  of  being  sold  for  manufacture  into  lumber,  not  including  orna- 
mental and  shade  trees. 

The  executors  were  directed  to  invest  moneys  for  the  benefit  of  two  daugh- 
ters of  the  testator,  the  moneys  to  come  from  his  general  estate: — 

Held,  by  Middleton,  J.,  that  there  was  no  right  to  demand  payment  within 
the  “executor’s  year;”  and  interest,  therefore,  ran  from  a year  from  the 
testator’s  death. 

Motion  by  the  executors  of  the  will  of  Daniel  T,  Fletcher, 
who  died  on  the  17th  July,  1913,  for  an  order  determining  cer- 
tain questions  arising  upon  the  will. 

April  2.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

E.  F.  Lazier,  for  the  executors. 

J.  G.  Farmer,  K.C.,  for  Elsie  Dawn  Cowell. 

S.  F.  Washington,  K.C.,  for  the  adult  residuary  legatees  and 
the  adult  daughter  of  the  testator. 

E.  C.  Cattanach,  for  the  Official  Guardian,  representing  the 
infant  residuary  legatees  and  infant  daughter. 

April  14.  Middleton,  J.:  — A question  of  importance  and 
difficulty  arises  upon  the  sixth  clause  of  the  will,  by  which  the 
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testator  gives  certain  lands  to  his  daughter  Elsie  Dawn  Cowell. 
During  his  lifetime  the  testator  had  purchased  three  parcels  of 
land  in  the  township  of  Binbrook,  from  one  Richard  Quance. 
By  an  earlier  clause  of  the  will  (the  fourth)  he  gave  to  his  son  John 
certain  lands,  inter  alia  ‘‘all  of  the  lands  deeded  by  one  Richard 
Quance  . . . contained  in  said  lot  three,  block  four,  con- 

cession one  of  the  township  of  Binbrook.”  This  was  the  first 
of  the  three  parcels  contained  in  the  deed. 

By  the  clause  in  question  he  gives  to  his  daughter  “the  balance 
of  the  lands  and  premises  described  in  the  aforesaid  deed  from 
Richard  Quance,  executor,  to  me,  said  lands  being  composed  of 
part  of  lot  three  in  the  fourth  block  and  second  concession  of 
the  township  of  Binbrook.”  This  covers  the  second  parcel  com- 
prised in  the  Quance  conveyance. 

The  third  parcel  was  on  the  .opposite  side  of  the  concession 
road,  and  is  part  of  lot  two,  block  four,  concession  one,  Binbrook. 
The  daughter  contends  that,  notwithstanding  the  fact  that  this 
land  is  not  specifically  described,  it  passes  to  her,  as  it  constitutes 
part  of  the  “balance”  of  the  lands  described  in  the  deed,  which, 
she  says,  is  the  governing  part  of  the  description,  followed  by  a 
defective  enumeration. 

There  is  a residuary  clause  which  purports  to  deal  with  the 
residuary  realty  as  well  as  the  residuary  personalty;  and  it  is 
shewn  that,  if  this  piece  of  land  is  included  in  the  devise  to  the 
daughter,  there  is  no  real  estate  to  pass  under  the  residuary 
clause. 

I do  not  regard  this  as  affording  any  assistance,  and  it  appears 
to  me  that  the  clause  in  question  must  be  dealt  with,  and  the 
gift  to  the  daughter  interpreted,  quite  apart  from  any  con- 
sideration based  upon  the  residuary  clause.  It  is  only  important 
as  indicating  that  in  any  event  there  will  not  be  an  intestacy. 

Where  a testator,  manifestly  intending  to  describe  lands 
which  he  does  own,  erroneously  describes  lands  as  to  which  he 
has  no  title,  the  Court  is  often  enabled  to  give  effect  to  the  testa- 
tor’s wishes  by  rejecting  entirely  the  erroneous  description.  If 
there  then  remains  sufficient  to  operate  as  a devise  of  the  land 
which  the  testator  actually  owns,  it  will  pass  by  the  will.  Cases 
of  this  type  are  collected  and  well  discussed  by  my  brother  Riddell 
in  Re  Clement  (1910),  22  O.L.R.  121,  and  Smith  v.  Smith  (1910), 
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22  O.L.R.  127.  All  these  cases  proceed  upon  the  theory  that 
the  Court  is  giving  effect  to  the  real  intention  of  the  testator 
as  expressed  upon  the  face  of  his  will,  such  intention  not  being 
permitted  to  be  defeated  by  a mere  erroneous  particular  descrip- 
tion of  land  which  has  been  already  adequately  described  in 
general  terms. 

That;  however,  does  not  help  in  solving  the  problem  pre- 
sented by  this  will.  This  is  not  the  case  of  a testator  erroneously 
describing  as  his  own  something  which  he  does  not  own  and 
omitting  a description  of  that  which  he  does  own.  He  owned 
two  parcels  which  are  adequately  and  properly  described  as  con- 
stituting the  residue  of  the  land  conveyed  to  him  by  Quance. 
If  I could  be  satisfied  from  the  will  that  he  intended  to  give  both 
these  parcels  to  his  daughter,  then  the  fact  that  he  afterwards 
describes  one  would  not  defeat  her  rights;  but,  when  these 
general  words,  ample  to  carry  both  parcels,  are  followed  by  the 
equally  plain  statement  “the  said  lands  being  composed  of,’’ 
etc.,  followed  by  the  description  of  one  parcel  only,  I am  put  to 
determine  which  is  the  dominant  clause  in  the  gift;  as  I am 
not  able  to  determine  with  the  same  certainty  as  in  cases  like 
Re  Clement  and  Smith  v.  Smith,  where  the  choice  was  between 
a nugatory  clause  on  the  one  hand  and  an  operative  clause  on 
the  other.  Here  what  I have  to  determine  from  the  words  used 
is,  whether  the  testator  meant  his  daughter  to  have  one  parcel 
or  two  parcels. 

In  West  V.  Lawday  (1865),  11  H.L.C.  375,  Lord  Westbury 
points  out  the  limitation  of  the  maxim  falsa  demonstratio,”  etc. 
Before  it  can  be  applied,  where  there  is  said  to  be  a defective 
enumeration,  you  must  first  be  satisfied  that  it  was  intended 
that  the  property  which  was  not  enumerated  should  pass  by  the 
general  words  used. 

In  Travers  v.  Blundell  (1877),  6 Ch.D.  436,  the  testator  had 
devised  to  him  by  his  father  six  parcels  of  land  forming  part  of 
Rigby’s  estate.  The  son  by  his  will  recited  the  devise  to  him  by 
his  father,  appointed  the  property  devised  to  him  by  his  father 
as  that  part  of  the  Rigby  estate  consisting  of,  etc.,  and  then 
named  four  parcels.  The  Court  came  to  the  conclusion  from  the 
will  that  there  was  an  intention  that  all  the  Rigby  estate  should 
pass  by  the  general  devise,  and  that  there  was  (i  falsa  descriptio. 
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In  In  re  Brocket,  [1908]  1 Ch.  185,  Mr.  Justice  Joyce  had 
before  him  a will  very  much  like  that  now  in  question,  and  I 
think  that  the  principles  which  he  there  applied  govern  me. 
The  testatrix  devised  the  real  estate  to  which  she  became  en- 
titled under  a codicil  to  her  father’s  will,  namely,  Orford  House, 
in  the  parish  of  Oakley,  and  certain  other  lands  in  the  same 
county,  to  her  sister.  She  in  fact  acquired  under  the  same  codicil 
of  her  father’s  will  a freehold  in  London.  The  learned  Judge 
came  to  the  conclusion  that  the  land  introduced  and  described 
by  the  word  “namely”  was  not  merely  an  imperfect  enumeration 
of  the  property  intended  to  be  devised,  but  formed  the  leading 
description.  Travers  v.  Blundell  is  said  to  have  depended  upon 
the  impression  borne  in  upon  any  one  reading  the  will  that  there 
was  a blunder  in  the  drafting  of  the  will  or  in  copying  the  descrip- 
tion from  the  will  of  the  father,  so  that  “there  can  hardly  be  a 
serious  doubt  as  to  what  the  testator  . . . really  intended” 

(p.  189). 

Joyce,  J.,  speaking  of  the  will  before  him,  uses  words  which 
apply  here  (p.  190):  “Now  the  present  is  not  a case  in  which 
there  has  been  a complete  description  of  the  thing  intended  to 
be  given  by  name  with  a subsequent  misdescription  as  to  some 
particular  connected  with  it;  but  in  the  present  case  we  have 
two  perfectly  distinct  descriptions  of  the  subject-matter  of  the 
gift,  each  complete  in  itself,  and  they  are  connected  by  the  adverb 
‘namely,’  which  means  ‘by  name’  or  ‘that  is  to  say;’  and  there 
is  no  other  connection  between  the  two  descriptions.  The  first 
description  is  a general  collective  description,  and  in  this  sense 
uncertain,  that  inquiry  and  investigation,  with,  I suppose,  some 
possibility  of  error,  are  necessary  to  ascertain  the  particulars  of 
the  real  estate  referred  to.  The  second  description  is  more 
definite  and  specific.  It  is  by  name  and  locality,  and  an  abso- 
lutely certain  and  complete  description  on  the  face  of  it,  as  to 
the  meaning  of  which  no  possible  question,  as  far  as  I am  aware, 
can  arise.  . . . The  obvious  question  at  once  occurs  to  one’s 

mind,  why,  as  here,  is  the  second  description  added  if  it  be  not 
to  make  certain  what  was  more  or  less  obscure  before  and  to 
prevent  any  error  or  misunderstanding?”  The  learned  Judge 
concludes  (p.  196) : “So  I think  in  a will,  if  there  be  ...  an 
equivalent  specific  enumeration  of  particulars  by  name  and 
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locality,  that  specific  enumeration  must  be  held  to  limit  and 
restrict  what  has  gone  before.  . . . The  specification  here  1914 

by  name  and  locality  introduced  by  the  word  ^namely’  is  analo- 
gous  to  a specification  in  a conveyance  by  schedule,  or  schedule  Fletcher. 
and  plan,  and  is  not  merely  an  imperfect  enumeration  of  the 
properties  intended  to  be  devised.  In  other  words,  I think  that 
the  specification  by  name  and  locality,  which  is  free  from  all 
ambiguity,  forms  the  leading  description.’’ 

The  second  question  raised  is  the  meaning  of  the  provision 
that  timber  shall,  notwithstanding  the  devise  of  the  land,  not 
form  part  of  the  property  devised,  but  form  part  of  the  residuary 
estate.  ^‘Timber”  is,  I think,  to  be  confined  to  trees  which  are 
not  ornamental  and  shade  trees,  and  which  are  capable  of  being 
sold  for  manufacture  into  lumber.  It  will  not  cover  mere  brush, 
which  is  not  of  merchantable  value,  nor  will  it  authorise  the 
destruction  of  trees  which  have  a value  apart  from  their  value 
as  lumber  by  reason  of  their  use  for  ornamental  and  shade  pur- 
poses. 

The  third  question  is  the  date  from  which  interest  runs  upon 
the  moneys  to  be  invested  by  the  executors  for  the  benefit  of 
the  daughters  Myrtle  and  Susan.  These  gifts,  being  made 
generally  from  the  testator’s  estate,  there  is  no  right  to  demand 
payment  within  the  ‘‘executor’s  year;”  and  interest,  therefore, 
runs  from  a year  from  the  testator’s  death.  The  executors  have 
that  time  within  which  to  make  their  arrangements. 

The  costs  of  all  parties  may  come  out  of  the  estate. 

Elsie  Dawn  Cowell  appealed  from  the  judgment  of  Middle- 
ton,  J. 

May  11.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Rid- 
dell, Sutherland,  and  Leitch,  JJ. 

G.  Lynch-Staunton,  K.C.,  for  the  appellant,  relied  on  Smith 
V.  Smith,,  22  O.L.R.  127,  129,  and  Re  Cle7nent,  22  O.L.R.  121. 

He  referred  also  to  Travers  v.  Blundell,  6 Ch.D.  436,  and  to 
/n  re  Seal,  [1894]  1 Ch.  316,  per  Davey,  L.J.,  at  pp.  322,  323. 

He  referred  also  to  In  re  Brocket,  [1908]  1 Ch.  185,  distinguishing  it. 

*S.  F.  Washingto7i,  K.C.,  for  the  adult  residuary  legatees, 
relied  on  the  Brocket  case,  supra,  especially  at  ])p.  190,  193,  194, 

195,  196,  and  argued  that  there  was  no  esscnitial  distinction 
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between  that  case  and  the  case  at  bar.  He  also  referred  to  West 
V.  Lawday,  11  H.L.C.  375;  Smith  v.  Ridgway  (1866),  L.R.  1 
Ex.  331;  Slingshy  v.  Grainger  (1859),  7 H.L.C.  273. 

S.  F.  Lazier,  K.C.,  for  the  executors,  submitted  the  case  to 
the  direction  of  the  Court. 

J.  R.  Meredith,  for  the  infants,  argued  that  the  leaning  of  the 
Court  was  against  intestacy,  and  referred  to  an  article  in  Law 
Notes  (American),  vol.  18,  p.  7,  in  which  the  Brocket  case,  and 
the  general  question,  are  discussed. 


June  15.  Sutherland,  J.: — An  appeal  from  a judgment  of 
Middleton,  J.,  determining  that  “the  devise  to  Elsie  Dawn  Cowell 
in  the  sixth  clause  of  the  will  of  Daniel  T.  Fletcher,  deceased, 
is  a devise  to  her  of  only  that  part  of  lot  three  in  the  fourth  block 
and  second  concession  of  the  township  of  Binbrook,  in  the  county 
of  Wentworth,  described  in  the  deed  from  Richard  Quance  and 
John  Leslie  Cline,  executors  of  Elizabeth  Hildreth,  deceased,  to 
him  the  said  Daniel  T.  Fletcher,  bearing  date  the  29th  October 
1892,  and  does  not  include  that  part  of  lot  two  in  the  fourth 
block  and  first  concession  of  said  township  described  in  said 
deed.” 

The  description  in  the  deed  covers  three  parcels:  firstly,  the 
north-easterly  part  of  lot  3,  block  4,  in  the  second  concession; 
secondly,  the  south  east  part  of  lot  3,  block  4,  in  the  1st  con- 
cession; and  thirdly,  the  south-westerly  part  of  lot  2,  block  4, 
concession  1. 

By  clause  4 of  the  said  will,  “all  of  the  lands  deeded  by  one 
Richard  Quance  as  executor  as  aforesaid  contained  in  said  lot 
three,  block  four,  concession  one,”  which  is  the  parcel  above 
secondly  described,  were  devised  to  the  testator’s  son  John  M. 
Fletcher. 

Clause  6 of  the  will  is  as  follows:  “To  my  daughter  Elsie 
Dawn  Cowell  I give  devise  and  bequeath  the  balance  of  the  lands 
and  premises  described  in  the  aforesaid  deed  from  Richard  Quance, 
executor,  to  me,  said  lands  being  composed  of  part  of  lot  three 
in  the  fourth  block  and  second  concession  of  the  township  of 
Binbrook,”  etc. 

The  contention  of  the  appellant,  Elsie  Dawn  Cowell,  is,  that 
the  parcel  of  land  in  the  said  deed  thirdly  described,  namely, 
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the  south-west  part  of  lot  2,  block  4,  concession  1,  is  included 
in  the  devise  to  her  under  the  said  sixth  paragraph.  The  appel- 
lant cites  and  relies  in  part  upon  Smith  v.  Smith,  22  O.L.R.  127, 
at  p.  129,  and  Clement,  22  O.L.R.  121,  but  these  cases  seem 
to  me  to  have  no  application,  as  they  have  reference  to  wills 
which  devised  by  particular  descriptions  lands  never  owned  by 
the  testator.  In  the  first  it  was  held  that,  ‘‘as  the  testator  had 
used,  in  the  beginning  of  the  will,  words  efficient  to  pass  the 
land  which  he  owned  if  the  wrong  description  were  deleted,  the 
devise  was  effective  and  the  wrong  description  falsa  demonstratio 
— the  presence  of  the  residuary  clause  making  no  difference.’’ 
In  the  second,  that  the  testator,  “without  using  general  words 
shewing  an  intention  to  devise  all  his  lands,  or  any  words  of  that 
kind,  but  evidently  with  the  intention  of  devising  land  which 
he  owned,”  specifically  devised  part  of  a lot  he  did  not  own, 
though  owning  another  part,  and  thus  died  intestate  as  to  the 
part  he  did  own. 

The  contention  of  the  appellant  is  two-fold:  (1)  that  the 
first  part  of  the  sixth  clause  of  the  will,  namely,  “I  give  devise 
and  bequeath  the  balance  of  the  lands  and  premises  described 
in  the  aforesaid  deed  from  Richard  Quance,  executor,  to  me,”  is 
the  controlling  part  of  the  clause,  and  under  it  would  pass  to  the 
appellant  not  only  the  parcel  firstly  described  in  the  deed,  which 
it  is  admitted  she  is  entitled  to  thereunder,  but  the  parcel  thirdly 
described,  which  is  the  subject  of  the  dispute  herein.  This 
would  be  so  unless  the  general  words  used  in  the  early  part  of 
this  section  are  restricted  by  those  following,  which  are,  “said 
lands  being  composed  of  part  of  lot  three  in  the  fourth  block 
and  second  concession,”  as  to  which  the  appellant  contends  that 
they  really  are  of  no  effect,  as  they  do  not  in  themselves  describe 
any  definite  part  of  the  lot. 

Dealing  with  this  last  view  first.  When  clause  6 is  read,  it  is 
necessary,  in  either  view,  then  to  refer  to  the  deed  to  ascertain 
what  is  meant.  If  this  is  done,  the  appellant  then  contends  that 
it  shews  two  parcels  remaining  undisposed  of,  which  comprise 
“the  balance,”  each  one  of  which  is  specifically  described  therein, 
the  piece  in  question  as  the  south-west  part  of  lot  No.  3 in  block  4 
in  the  1st  concession,  followed  by  metes  and  bounds.  The 
respondents,  on  the  other  hand,  admit  that  in  the  same  way 
they  too  are  driven  to  the  deed  for  a specific  description,  since 
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in  the  clause  in  the  will,  after  mentioning  a ‘^balance”  of  lands 
described  in  the  deed,  the  will  goes  on  to  qualify  and  designate 
what  the  said  lands  are,  namely,  ‘‘being  composed  of  part  of 
lot  three  in  the  fourth  block  and  second  concession^ 

On  looking  to  the  deed,  one  finds  that  there  is  a part  of  the 
said  lot  and  only  one  part  therein  mentioned,  and  it  is  described 
by  metes  and  bounds,  and  thus  made  definite  and  exact. 

I am  unable  to  see  that  there  is  anything  in  the  appellant’s 
contention  in  this  respect. 

We  come  back  to  the  other  and  main  contention  that  the 
general  and  exclusive  description  contained  in  the  words  “the 
balance  of  the  lands  and  premises  described  in  the  aforesaid  deed 
from  Richard  Quance,  executor,  to  me,”  covers  all  the  lands  in 
the  deed  except  that  portion  which  is  previously,  under  clause  4, 
given  to  John  W.  Fletcher,  and  so  includes  not  only  the  piece 
firstly  described  in  the  deed,  but  the  piece  thirdly  described. 

The  appellant  cites  West  v.  Lawday,  11  H.L.C.  375;  the  head- 
note  of  which  is  as  follows:  “Where  some  subject-matter  is  de- 
vised as  a whole,  and  then  words  of  description  are  added  which 
do  not  completely  exhaust  all  the  particulars  included  in  the 
general  devise,  but  seem  to  limit  and  restrict  it,  the  entirety, 
expressly  and  definitely  given,  shall  not  be  prejudiced  by  the 
imperfect  enumeration  of  particulars;  nor  shall  a clear  enumera- 
tion of  particulars  be  overruled  by  an  apparently  general  devise. 
A person  was  possessed  under  one  and  the  same  lease  for  lives 
renewable  forever,  of  lands  denominated,  B.,  C.,  F.,  and  G.,  all 
situated  in  the  county  of  Kerry.  He  granted  out  the  lands  of 
G.  for  lives  with  a covenant  for  perpetual  renewal,  reserving 
thereout  a perpetual  fee-farm  rent.  Some  years  after  this  grant 
he  made  his  will,  which  recited  that  he  was  possessed  of  a lease 
for  lives,  renewable  forever,  of  certain  lands  in  the  county  of 
Kerry,  ‘which  said  lands  are  denominated  B.,  C.,  and  F.,  all 
situated  in  the  parish  of,  etc.,  in  the  county  of  Kerry.’  He 
directed  that  ‘the  aforesaid  lands’  should  be  sold,  and  after  pay- 
ment of  his  debts  be  equally  divided  between  J.  W.  and  S.  L. 
After  giving  several  legacies,  he  made  J.  W.  ‘residuary  legatee 
of  all  my  real  and  personal  estate  and  effects:’  Held,  reversing 
the  decision  of  the  Master  of  the  Rolls  and  the  Lords  Justices 
of  Appeal  in  Ireland,  that  the  estate  of  G.  did  not  pass  under 
the  general  devise,  but  went  to  the  residuary  legatee.” 
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The  Lord  Chancellor,  Lord  Westbury,  says  (p.  382)):  “The 
testator  tells  us,  in  the  first  place,  that  ‘being  possessed  of  a lease 
for  lives  renewable  forever  of  certain  lands  in  the  county  of 
Kerry,  etc.’  Those  words  certainly  are  not  descriptive  of  any 
lands.  He  says  ‘certain  lands,’  that  is,  some  lands  in  the  county 
of  Kerry,  ‘which  said  lands  are  denominated.’  Now,  my  Lords, 
I cannot  understand  where  can  be  the  difficulty.  ‘Which  said 
lands  are’ — what  lands?  Why,  they  are  ‘certain  lands’ — which 
words  are  merely  words  of  reference  to  a thing  unknown  and 
not  described;  but  the  generality  and  the  want  of  precision  in 
that  form  of  expression  are  supplied  by  the  words  that  follow, 
and  which  plainly  mean  to  substitute  a definite  and  precise  state- 
ment for  an  antecedent  generality.” 

At  p.  384  he  says:  “It  is  altogether  a mistake  to  suppose 
that  the  language  of  this  will  is  capable  of  being  brought  within 
the  range  of  that  maxim”  (referring  to  the  maxim  falsa  demon- 
sir  atio).  “That  maxim  to  which  I refer  is  applicable  to  a case 
where  some  subject-matter  is  devised  as  a whole  under  a denomina- 
tion which  is  applicable  to  the  entire  land,  and  then  the  words 
of  description  that  include  and  denote  the  entire  subject-matter 
are  followed  by  words  which  are  added  on  the  principle  of  enumera- 
tion, but  do  not  completely  enumerate  and  exhaust  all  the  par- 
ticulars which  are  comprehended  and  included  within  the  ante- 
cedent, universal,  or  generic  denomination.  Then  the  ordinary 
principle  and  rule  of  law,  which  is  perfectly  consistent  with 
eommon  sense  and  reason,  is  this:  that  the  entirety  which  has 
])een  expressly  and  definitely  given  shall  not  be  prejudiced  by 
an  imperfect  and  inaccurate  enumeration  of  the  particulars  of 
the  specific  gift.  And,  therefore,  to  bring  the  case  at  the  Bar 
in  all  its  bearings  at  all  within  the  rule  which  has  been  applied 
in  the  cases  to  which  I have  referred,  your  Lordships  ought  to 
have  had  something  like  these  expressions,  ‘being  possessed  of 
certain  leasehold  lands,’  or,  ‘being  possessed  of  a lease  in  the 
county  of  Kerry,  consisting  of’  so  and  so,  ‘I  devise  the  said 
lease.’  And  if  there  had  been  a devise  of  the  lease  as  an  en- 
tirety, it  is  possible  that  the  generality  of  that  description  might 
not  have  been  derogated  from  by  an  imperfect  enumeration  of 
the  particulars  included J^in  the  lease,  and  falling  under  that 
generality.” 
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And  Lord  Wensleydale,  at  p.  388,  says:  “And  if  we  do  look 
at  the  will  fairly,  I do  not  think  there  is  any  difficulty  in  con- 
struing it  to  be,  not  a devise  of  all  the  lands  included  in  the  first 
lease,  but  a devise  of  particular  lands,  which  he  correctly  says 
are  included  in  that  lease.” 

That  case  is  somewhat  the  reverse  of  this,  and  in  it  a claim 
was  made  that  a general  devise  following  a specific  did  not  in- 
clude more  than  the  lands  previously  and  particularly  set  out, 
and  so  did  not  include  another  parcel  of  a similar  leasehold 
character,  which  had  by  an  earlier  provision  been  otherwise  dealt 
with,  and  which  fell  in  and  came  under  the  operation  of  a residuary 
clause. 

A later  case  and  the  one  on  which  Middleton,  J.,  relied  as 
laying  down  the  principles  which  he  thought  should  govern  him 
with  reference  to  the  proper  construction  of  the  will  in  question, 
is  In  re  Brocket,  [1908]  1 Ch.  185,  wherein  Joyce,  J.,  discusses 
the  West  v.  Lawday  case.  I am  unable  to  see  that  any  case 
cited  to  us  or  which  I have  been  able  to  find  appears  to  be  so 
much  in  point.  Its  head-note  is  as  follows:  “The  testatrix,  by 
her  will  dated  in  1888,  devised  the  real  estate  to  which  she  became 
entitled  under  a codicil  to  her  father’s  will,  ‘namely,  the  resi- 
dence known  as  Orford  House,  in  the  parish  of  Oakley,  in  the 
county  of  Essex,  and  lands  and  hereditaments  ’ (in  certain  parishes) 
‘in  the  same  county’  to  her  sister  for  life,  with  remainder  over, 
and  she  then  disposed  of  her  residue.  In  addition  to  the  real 
estate  specifically  named  by  the  testatrix  as  passing  to  her  under 
the  father’s  codicil,  there  was,  in  fact,  a freehold  in  London, 
to  which  she  was  also  thus  entitled.  There  was  no  evidence 
whether  she  knew  that  it  formed  part  of  the  property  passing 
under  the  codicil:  Held,  that  the  specification  by  name  and 
locality  introduced  by  the  word  ‘namely’  was  not  merely  an 
imperfect  enumeration  of  the  properties  intended  to  be  devised, 
but  formed  the  leading  description,  and  consequently  that  the 
freehold  in  London  did  not  pass  by  the  specific  devise,  but  fell 
into  residue.” 

At  p.  193,  Joyce,  J.,  says:  “But  it  was  principally  upon  a 
passage  from  the  judgment  of  Lord  Westbury  in  West  v.  Lawday 
that  reliance  was  placed  by  counsel  arguing  in  favour  of  the 
persons  claiming  under  the  specific  devise.”  And  he  proceeds 
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to  say,  with  reference  to  the  first  clause  in  the  head-note  of  that 
case:  “But  I am  bound  to  say  that  I cannot  find  in  the  judgment 
of  any  of  the  learned  Lords  any  statement  to  that  effect.  How- 
ever it  is  in  the  marginal  note,  and  it  is  no  doubt  true.  I have 
not  been  able  to  find  any  other  report  of  the  case.  Lord  Wens- 
leydale  interrupted  the  argument  saying:  ‘The  lands  are  not 
merely  referred  to,  but  named.  Can  any  other  pass  but  those 
which  are  so  named?’  And  the  Lord  Chancellor  said:  ‘Suppose 
I had  one  lease  of  six  houses,  three  in  Grosvenor  Square  and 
three  in  Belgrave  Square,  and  I devised  ‘all  my  houses  in  such 
lease,’  and  then  named  the  three  houses  in  Berkeley  Square, 
would  all  the  six  pass?’  In  the  judgment  of  Lord  Westbury, 
however,  we  find  the  following  passage:  ‘That  being  the  state 
of  the  case,  and  that  being  the  plain  and  obvious  meaning  of 
the  words,  it  is  by  the  ingenuity  of  counsel  that  we  have  been 
involved  in  this  kind  of  difficulty;  that  these  words  ‘which  said 
lands  are  denominated’  so  and  so,  are  altogether  erroneous,  and 
that  the  testator  used  them  under  a mistake.’  ” And  at  p.  194: 
“Now  the  maxim  referred  to,  fully  stated,  is,  of  course,  ‘Falsa 
demonstratio  non  nocet  cum  de  corpore  constat^’’  the  last  four  words 
being,  of  course,  very  important.  Another  version  of  the  maxim 
is  ‘Nil  facit  error  nominis  cum  de  corpore  vel  persona  constat.’ 
Lord  Esher  used  to  say  that  he  detested  any  attempt  to  fetter  the 
law  by  maxims,  for,  as  he  said,  they  are  almost  invariably  mis- 
leading, being  for  the  most  part  so  large  and  general  in  their 
language  that  they  always  include  something  which  really  is  not 
intended  to  be  included  in  them.  And  no  doubt  they  are  not 
to  be  treated  as  articles  of  a code,  or  as  enactments  contained 
in  a statute.  But  the  maxims  I have  mentioned  really,  I think, 
only  come  to  this,  that  a false  description  of  a person  or  thing 
will  not  vitiate  a gift  in  a deed  or  will  if  it  be  sufficiently  clear 
what  person  or  thing  was  really  meant.  This  cannot  be  deter- 
mined without  reading  and  considering  all  the  terms  of  the  will.” 
And  at  p.  195:  “I  think  I may  say  that  there  is  certainly  no  rule 
that  in  a will  where  there  are  two  complete  descriptions  the 
former  shall  prevail  over  the  latter;  and  I cannot  think  that 
Lord  Westbury  meant  to  lay  down  positively  that  in  a will  where 
you  have  once  got  a complete  description  of  a subject-matter  in 
general  and  collective  terms  every  or  any  subsequent  enumera- 
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tion  of  particulars  must  necessarily  be  rejected  if  it  do  not  in- 
clude each  and  every  item  of  the  particulars  which  would  be 
included  in  the  first  or  general  designation  standing  by  itself. 
Obviously,  I think,  much  must  or  may  depend  upon  the  terms 
in  which  the  enumeration  of  the  particulars  is  introduced.  It 
may  be  introduced  in  such  a way  as  to  shew  that  what  the  testa- 
tor was  doing  was,  in  Lord  Westbury’s  own  words,  to  use  words 
plainly  meant  to  substitute  a definite  and  precise  statement  for 
an  antecedent  generality.  Supposing  in  the  present  case  the 
testatrix  instead  of  the  word  ‘namely’  had  made  use  of  the 
expression  ‘what  I mean  is,’  the  enumeration  following  by  name 
and  locality  must  then,  I think,  necessarily  have  been  read  as 
explanatory,  and  if  required  as  restrictive,  of  the  prior  general 
description.”  And  at  p.  196:  “Upon  the  whole  I have  come 
to  the  conclusion  that  the  specification  here  by  name  and  locality 
introduced  by  the  word  ‘namely’  is  analogous  and  equivalent 
to  a specification  in  a conveyance  by  schedule,  or  schedule  and 
plan,  and  is  not  merely  an  imperfect  enumeration  of  the  properties 
intended  to  be  devised.  In  other  words,  I think  that  the  speci- 
fication by  name  and  locality,  which  is  free  from  all  ambiguity, 
forms  the  leading  description,  and  that  No.  1,  Hare  Court  did 
not  pass  by  the  specific  devise  in  question;  and  I think  that  is 
what  the  testatrix  really  intended.” 

Applying  this  reasoning  to  the  language  in  the  will  in  ques- 
tion, it  seems  to  me  that  the  words  “said  lands  being  composed 
of,”  following  immediately  in  a continuous  description  upon  the 
general  words,  “the  balance  of  the  lands  and  premises  described 
in  the  aforesaid  deed,”  mean,  in  effect,  the  particular  lands  I 
am  referring  to  and  devising,  “part  of  lot  three,  block  four, 
second  concession,”  which  part  is,  on  reference  to  the  deed,  made 
clear  and  definite,  and  no  more;  and  that,  therefore,  the  devise 
in  the  6th  clause  does  not  pass  to  the  appellant  the  south-west 
part  of  lot  2 in  the  1st  concession.  It  is  the  case  of  the  sub- 
stitution of  “a  definite  and  precise  statement”  for  “an  ante- 
cedent generality.”  It  is  not  the  case  of  an  “imperfect  and 
inaccurate  enumeration  of  particulars,”  but  a qualifying  and 
defining  statement. 

Middleton,  J.,  further  says:  “There  is  a residuary  clause 
which  purports  to  deal  with  the  residuary  realty  as  well  as  the 
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residuary  personalty;  and  it  is  shewn  that,  if  this  piece  of  land 
is  included  in  the  devise  to  the  daughter,  there  is  no  real  estate 
to  pass  under  the  residuary  clause.  I do  not  regard  this  as 
affording  any  assistance,  and  it  appears  to  me  that  the  clause 
in  question  must  be  dealt  with,  and  the  gift  to  the  daughter 
interpreted,  quite  apart  from  any  consideration  based  upon  the 
residuary  clause.  It  is  only  important  as  indicating  that  in  any 
event  there  will  not  be  an  intestacy. 

I agree  that,  apart  altogether  from  the  residuary  clause,  the 
judgment  appealed  from  rightly  interprets  the  will  in  question, 
but  the  very  fact  that  the  residuary  clause,  which  reads  as  follows, 
‘^All  the  rest,  residue  and  remainder  of  my  real  and  personal 
estate,’’  etc.,  makes  a reference  to  real  estate,  when  the  fact 
appears  to  have  been  that  at  the  time  the  will  was  made  the 
testator  had  devised  all  the  lands  he  owned  with  the  exception 
of  the  south-west  part  of  lot  2 in  the  1st  concession,  and  that 
the  reference  to  real  estate  would  be  useless  unless  it  referred 
to  it,  would,  on  consideration  of  the  whole  will,  lend  colour  and 
weight  to  the  view  that  this  parcel  did  not  pass,  under  the  words 
‘‘the  balance  of  the  lands”  in  clause  6,  to  the  appellant,  but 
was  intended  to  pass  under  the  word  “real”  in  the  said  residuary 
clause. 

I would  dismiss  the  appeal  with  costs. 

Mulock,  C.J.Ex. : — I agree  with  the  judgment  of  my  brother 
Sutherland.  The  clause  in  the  testator’s  will  which  is  the  sub- 
ject of  interpretation  by  the  Court,  reads  as  follows:  “To  my 
daughter  Elsie  Dawn  Cowell  I give  devise  and  bequeath  the 
balance  of  the  lands  and  premises  described  in  the  aforesaid  deed 
from  Richard  Quance,  executor,  to  me,  said  lands  being  com- 
posed of  lot  three  in  the  fourth  block  and  second  concession.” 

Putting  oneself  in  the  place  of  the  testator  when  using  those 
words,  it  seems  to  me  that  the  lands  which  he  had  then  in  his 
mind,  and  which  he  intended  to  devise  to  his  daughter,  con- 
sisted of  a specific  property,  namely,  part  of  lot  3,  etc.,  his  in- 
tention being  to  devise  to  her,  not  the  “balance,”  whatever  it 
might  consist  of,  but  only  out  of  the  balance,  part  of  lot  3,  etc. 

The  words  “said  lands  being  composed  of  part  of  lot  3,” 
etc.,  are  a definition  of  the  word  “balance,”  and  must  control  it. 
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Riddell,  J.; — By  deed  of  the  29th  October,  1902,  Richard 
Quance  and  J.  W.  Cline,  as  executors  of  E.  H.,  granted  to  the 
testator  ‘Hhose  certain  parcels  or  tracts  of  land  situate  lying 
and  being  in  the  township  of  Binbrook  . . . being  composed 

of:— 

‘‘Firstly,  the  N.E.  part  of  lot  No.  3 in  block  4 in  the  second 
concession  of  the  said  township  . . . (described  by  metes 
and  bounds). 

“Secondly,  the  S.E.  part  of  lot  No.  3 in  block  4 in  the  first 
concession  of  the  said  township  . . . (described  by  metes 
and  bounds). 

“Thirdly,  the  south-west  part  of  lot  No.  2 in  block  4 in  the 
first  concession  of  said  township  (described  by  metes  and  bounds), 
to  have  and  to  hold,  etc.,  etc.,  for  such  uses  and  purposes  as  he 
(the  testator)  may  by  any  deed,  mortgage  or  other  writing  inter 
vivos  or  by  his  last  will  and  testament  in  writing,  appoint,’’  etc. 
etc. 

By  his  will  dated  the  13th  September,  1909,  the  testator 
(paragraph  4)  devised  to  his  son  J.  M.  F.  “all  of  the  lands  deeded 
by  one  Richard  Quance  as  executor  as  aforesaid,  contained  in 
said  lot  three,  block  four,  concession  one  of  the  township  of 
Binbrook;”  this  was  the  second  parcel  above-mentioned.  Then, 
by  paragraph  6,  the  will  provides:  “To  my  daughter  Elsie  Dawn 
Cowell  I give  devise  and  bequeath  the  balance  of  the  lands  and 
premises  described  in  the  aforesaid  deed  from  Richard  Quance, 
executor,  to  me,  said  lands  being  composed  of  part  of  lot  three  in 
the  fourth  block  and  second  concession  of  the  township  of  Bin- 
brook. . . .”  The  specific  description  cannot  include  and 

does  not  include  the  third  parcel. 

There  is  a residuary  clause  covering  “all  the  rest,  residue  and 
remainder  of  my  real  and  personal  estate,”  but  the  third  parcel 
is  not  specifically  dealt  with. 

We  are  wholly  without  any  key  to  the  meaning  of  the  will 
beyond  the  words  themselves. 

Mr.  Justice  Middleton  held  that  this  did  not  dispose  of  the 
third  parcel,  and  Elsie  Dawn  Cowell  appeals. 

The  very  words  of  clause  6 must  be  looked  at  with  care.  I 
think  the  testator  must  have  intended  to  give  a specific  descrip- 
tion in  this  clause  of  the  land  given  to  Elsie  Dawn  Cowell.  “Said 
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lands’’  cannot  refer  to  the  ^‘lands’’  already  spoken  of,  Le.,  ‘^the 
lands  described  in  the  deed  from  Richard  Quance  to  me.”  This 
construction  is  made  certain  by  the  terminology  in  clause  4, 
when  he  disposes  of  the  second  parcel:  ‘^All  of  the  lands  deeded 
to  me  by  one  Richard  Quance  . . . contained  in  said  lot 

three,  block  four,  concession  one.” 

The  balance  of  the  lands”  must  be  intended  to  be  described, 
and  not  the  whole  of  the  lands.  The  strict  grammatical  con- 
struction cannot  be  followed  here.  The  result  is,  that  the  testa- 
tor. after  giving  a ‘‘balance,”  proceeds  to  say  of  the  balance 
“said  lands  being  composed  of  part  of  lot  three  in  the  fourth 
block  and  second  concession.”  Admittedly  this  specific  descrip- 
tion is  not  applicable  to  the  third  and  is  to  the  first  parcel. 

The  rule  where  there  is  a gift  expressed  in  general  terms? 
followed  by  a particular  description,  is  laid  down  clearly  by 
Lord  Cranworth  in  Slingshy  v.  Grainger,  7 H.L.C.  273,  at  p.  283: 
“The  distinction  is  between  those  cases  in  which  there  has  been 
a complete  description  of  the  thing  given,  and  a subsequent 
misdescription  as  to  some  particular  connected  with  it,  and  c^ses 
in  which  that  which  is  subsequently  connected  with  the  descrip- 
tion is  so  connected  as  to  form  part  of  the  description  of  the 
thing  given.”  iVnd  Lord  Wensleydale  adds  (p.  284):  “Our  duty 
is  to  ascertain  not  what  the  testator  may  be  supposed  to  have 
intended,  but  the  meaning  of  the  words  he  has  used.”  Accord- 
ingly “the  whole  of  my  fortune  now  standing  in  the  Funds” 
did  not  mean  the  whole  of  my  fortune,  but  the  whole  of  it  which 
was  standing  in  the  Funds.  Even  in  that  case  Lords  Chelmsford 
and  Kingsdown  doubted,  and  Lord  Cranworth  said  he  would 
have  been  of  the  opposite  opinion  if  the  expression  “my  fortune” 
had  not  been  so  connected  with  “now  standing  in  the  Funds” 
as  to  make  the  latter  part  of  the  description  of  the  former  (p. 
282);  citing  Goodtitle  v.  Southern  (1813),  1 M.  & S.  299.  he  said, 
if  the  language  had  been  “I  wish  to  dispose  of  the  whole  of  my 
fortune  to  my  niece,  which  fortune  is  now  standing  in  the  Funds,” 
that  he  would  have  taken  that  as  a mere  falsa  dernonstratio  that 
would  not  have  affected  the  generality  of  the  first  gift. 

In  West  V.  Lawday,  11  H.L.C.  375,  the  testator  had  under 
one  lease  lands  called  B.,  C.,  F.,  and  G.,  all  situated  in  the  county 
of  Kerry.  In  his  will  he,  reciting  that  he  was  possessed  of  a 
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lease  of  certain  lands  in  the  county  of  Kerry,  ‘‘which  said  lands 
are  denominated  B.,  C.,  and  F.,’’  directed  that  “the  aforesaid 
lands”  should  be  sold.  The  Irish  Master  of  the  Rolls  and  Lords 
Justices  held  that  G.  was  included  in  the  direction,  but  this 
was  reversed  in  Dom.  Proc.  During  the  argument  Lord  Wensley- 
dale,  when  Slingshy  v.  Grainger  was  referred  to,  said  (p.  379) : 
“But  the  lands  are  not  merely  referred  to,  but  named.  Can 
any  other  pass  but  those  which  are  so  named?”  The  decision, 
however,  is  based  upon  the  generality  of  “certain  lands,”  and 
the  added  words  are  said  to  “plainly  mean  to  substitute  a definite 
and  precise  statement  for  an  antecedent  generality”  (p.  382), 
and  not  “an  imperfect  enumeration  of  the  lands  that  were  in- 
tended to  be  described”  (p.  383).  The  rule  is  plainly  laid  down 
on  p.  384 — the  doctrine  of  falsa  demonstratio  “is  applicable  to 
a case  where  some  subject-matter  is  devised  as  a whole  under 
a denomination  which  is  applicable  to  the  entire  land,  and  then 
the  words  of  description  that  include  and  denote  the  entire  sub- 
ject-matter are  followed  by  words  which  are  added  on  the  princi- 
ple of  enumeration,  but  do  not  completely  enumerate  and  ex- 
haust all  the  particulars  which  are  comprehended  and  included 
within  the  antecedent,  universal,  or  generic  denomination.  Then 
the  ordinary  principle  and  rule  of  law,  which  is  perfectly  con- 
sistent with  common  sense  and  reason,  is  this:  that  the  entirety 
which  has  been  expressly  and  definitely  given  shall  not  be  pre- 
judiced by  an  imperfect  and  inaccurate  enumeration  of  the  par- 
ticulars of  the  specific  gift.”  Lord  Westbury  adds:  “If  there 
had  been  a devise  of  the  lease  as  an  entirety,  it  is  possible  that 
the  generality  of  that  description  would  not  have  been  derogated 
from  by  an  imperfect  .enumeration  of  the  particulars  included 
in  the  lease.  . . .” 


In  Travers  v.  Blundell,  6 Ch.D.  436,  a testator  had  given 
“all  that  part  of  Rigby’s  estate  purchased  by  me  consisting  of 
closes  A.,  B.,  C.,  D.,  E.,  and  F.  ...  to  trustees  in  trust 
for  his  son  J.  O.  for  life,  with  remainder  to  the  use  of  J.  O.’s 
children  as  he  should  by  deed  or  will  appoint,”  and  in  default 
to  the  use  of  J.  O.’s  right  heirs.  J.  O.  made  his  will  reciting 
the  devise  to  trustees  of  “all  that  part  of  Rigby’s  estate  pur- 
chased by  him,”  and,  proceeding,  the  will  appointed  “all  that 
part  ...  of  the  property  comprised  in  and  devised  by  the 
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, . . will  of  my  late  father  as  is  and  are  therein  described 

as  that  part  of  Rigby’s  estate  purchased  by  my  said  father, 
situate  as  aforesaid,  consisting  of  A.,  B.,  C.,  and  F.  . . . ,” 

to  parties  named.  The  question  before  the  Court  was  whether 
D.  and  E.  also  passed.  Jessel,  M.R.,  says  (p.  441):  ‘‘The  ques- 
tion is,  which  is  the  leading,  description?  The  gift  is  of  that 
part  purchased  by  the  father,  and  the  ‘consisting  of’  is  not  an 
accurate  description  of  v/hat  it  consists.  Indeed  the  same  remark 
would  have  been  made  if  it  had  been  a recital.  It  appears  to 
me  that  the  leading  description  is,  ‘that  part  of  Rigby’s  estate 
purchased  by  the  father.’  ” The  Master  of  the  Rolls  adds  a 
remark  which  is  applicable  to  almost  all  such  cases:  “It  is  a 
question  on  which  very  little  can  be  said,  for  . . . it  is 

rather  the  impression  of  the  Judge  on  reading  the  words  knowing 
the  facts  than  anything  else,  the  principle  of  law  being  to  con- 
strue the  words,  having  regard,  as  far  as  you  can,  to  the  whole 
of  the  facts.”  The  Lords  Justices  (James,  Hellish,  and  Bag- 
gallay)  gave  effect  to  the  argument  of  the  respondents,  which 
is  thus  put  (pp.  443,  444):  “The  reference  to  the  father’s  will  in 
the  son’s  devise  must  stop  where  the  quotation  stops,  that  the 
corpus  devised  is  ‘that  part  of  Rigby’s  estate  which  had  been 
purchased  by  the  father  and  devised  by  and  described  in  his 
will;’  and  that  the  enumeration  by  the  son’s  will  is  the  son’s 
description,  inaccurate  and  insufficient,  of  the  particulars  of 
which  that  corpus  consisted,  and  that  it  comes  strictly  and 
literally  within  the  rule.  Falsa  descri'ptio  non  nocet  cum  de  corpore 
constat F It  is  true  that  something  was  made  of  the  terms  of 
the  father’s  will  in  the  judgment  (see  p.  444),  but  I do  not  think 
that  was  the  decisive  consideration. 

In  re  Brocket,  [1908]  1 Ch.  185,  is  another  case  in  which  the 
doctrine  was  considered.  There  the  testatrix  devised  the  real 
estate  to  which  she  was  entitled  under  a codicil  to  her  father’s 
will,  adding,  “namely,  the  residence  known  as  O.  House.”  She 
had  under  the  same  codicil  a freehold  in  London,  though  it  did 
not  appear  that  she  knew  that  it  formed  part  of  the  property 
under  the  codicil.  Joyce,  J.,  interpreted  the  word  “namely”  as 
equivalent  to  “by  that  I mean”  or  “that  is  to  say,”  and  con- 
sidered that  the  particular  description  and  the  general  were 
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‘‘two  perfectly  distinct  descriptions  of  the  subject-matter  of  the 
gift,  each  complete  in  itself’’  (p.  190).  “The  . . . general 

collective  description  ...  in  this  sense  uncertain,  that  in- 
quiry and  investigation,  with,  I suppose,  some  possibility  of 
error,  are  necessary  to  ascertain  the  particulars  of  the  real  estate 
referred  to.  The  second  description  is  more  definite  and  specific. 
It  is  by  name  and  locality,  and  an  absolutely  certain  and  com- 
plete description  on  the  face  of  it,  as  to  the  meaning  of  which 
no  possible  question  . . . can  arise.  . . . Then  the  ob- 

vious question  at  once  occurs  to  one’s  mind,  why,  as  here,  is  a 
second  description  added  if  it  be  not  to  make  certain  what  was 
more  or  less  obscure  before,  and  to  prevent  any  error  or  mis- 
understanding?” (pp.  190,  191).  “Obviously,  I think,  much 
must  or  may  depend  upon  the  terms  in  which  an  enumeration 
of  the  particulars  is  introduced.  It  may  be  introduced  in  such 
a way  as  to  shew  that  what  the  testator  was  doing  was,  in  Lord 
Westbury’s  own  words  (11  H.L.C.  382),  to  use  words  plainly 
meant  to  substitute  a definite  and  precise  statement  for  an  ante- 
cedent generality”  (p.  195).  The  learned  Judge  suggests  a case 
in  which  “what  I mean  is”  should  be  used  instead  of  “namely,” 
and  concludes  by  saying  (p.  196):  “The  specification  here  by 
name  and  locality  introduced  by  the  word  ‘namely’  is  analogous 
and  equivalent  to  a specification  in  a conveyance  by  schedule, 
or  schedule  and  plan,  and  is  not  merely  an  imperfect  enumera- 
tion of  the  properties  intended  to  be  devised.  In  other  words. 
I think  that  the  specification  by  name  and  locality,  which  is 
free  from  ambiguity,  forms  the  leading  description.” 

I am  unable  to  give  to  this  case  the  significance  v/hich  my 
brother  Middleton  attaches  to  it  as  governing  the  case  in  appeal. 
It  was  decided  on  its  own  facts;  an  indefinite  and  uncertain 
description  (or  what  the  Judge  supposed  might  be  such),  followed 
by  a “namely,”  which  he  construed  as  being  equivalent  to  “what 
I mean  is;”  and  then  “a  specification  by  name  and  locality 
which  is  free  from  ambiguity.” 

In  In  re  Seal,  [1894]  1 Ch.  316,  there  was  a devise  of  “my 
residence  called  S.  House  and  premises  thereto  as  the  same  are 
now  occupied  by  me.”  The  testator  had  let  an  office  in  the  yard 
of  S.  House  and  the  stable  and  coach-house  of  the  S.  House 
(except  a room  on  the  first  floor),  and  the  tenants  were  in  occu- 
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pation  at  the  time  of  his  death.  The  Lords  Justices  held  that 
the  leased  part  did  not  pass.  Lindley,  L.J.,  said  (p.  321):  '‘The 
first  part  of  the  description  is  not  complete — 'S.  House  and 
premises  thereto’ — some  word  has  been  left  out.  The  testator 
completes  it  by  saying,  'as  occupied  by  me.’  ” Davey,  L.J., 
after  saying,  "As  Lord  Justice  A.  L.  Smith  says,  the  question  is 
whether  the  words,  'as  the  same  are  now  occupied  by  me,’  are 
words  of  description  or  limitation,”  concludes  that  "the  whole 
description  is  'my  residence  called  S.  House  and  premises  thereto 
as  the  same  are  now  occupied  by  me,’  ” and  that  "the  latter 
words  limit  and  qualify  the  earlier  words.”  "There  is  a sub- 
ject answering  all  the  testator’s  words.” 

An  article,  "Misdescription  of  Property  in  Wills,”  in  the 
Law  Notes  for  April,  1914,  taken  from  the  Law  Journal,  London, 
discusses  many  cases,  some  of  which  are  mentioned  in  this  judg- 
ment. 

From  all  the  cases  the  principle  appears  which  I may  be 
allowed  to  put  in  homely  language.  The  testator  makes  a devise. 
Looking  at  the  words,  he  may  be  considered  as  saying,  "I  must 
explain  what  I mean  by  the  words  I have  used;  there  is  not  a 
sufficient  description”  (or  there  is  an  ambiguity),  "and  I shall 
say  clearly  and  definitely  what  I do  mean  by  the  language  I have 
employed.”  Accordingly,  he  adds  another  set  of  words  to  indi- 
cate what  his  previous  words  really  are  intended  to  express.  He 
may  introduce  these  with  "namely”  or  "I  mean  to  say”  or 
"that  is,”  or  such  like.  Then  the  doctrine  of  falsa  demonstratio 
has  no  place;  it  is  not  description  but  limitation,  or  it  may  be 
another  and  more  definite  manner  of  expressing  the  same  thing. 

Or  the  testator  may  be  considered  as  saying:  "I  have  made 
a devise  which  is  clear  enough,  but  I shall  say  something  about 
the  subject-matter.”  Then  falsa  demonstratio  may  apply,  if 
what  is  said  about  the  subject-matter  of  the  devise  is  not  strictly 
accurate.  Of  course,  in  all  cases  "where  there  is  property  in 
respect  of  which  all  the  facts  of  the  description  are  found  to  be 
true,  so  that  the  property  exactly  fits  the  descriiition,  the  whole 
of  that  property  and  nothing  more  passes.”  How  narrow  the 
dividing  line  and  how  dilferently  the  same  set  of  words  will 
strike  different  minds  may  be  seen  by  contrasting  the  decisions 
in  Stanley  v.  Stanley  (1862),  2 J.  & H.  491,  and  ^yebber  v.  Stanley 
(1864),  16  C.B.N.S.  698. 
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I cite  a few  of  the  many  cases,  some  of  personalty,  some  not, 
some  residuary,  some  not. 

In  the  Goods  of  Louisa  Goodyear  (1858),  1 Sw.  & Tr.  127: 
^‘All  the  property  I may  be  possessed  of  at  my  death,  namely, 
such  moneys  as  shall  remain  of  the  legacy  of  my  uncle  W.  S., 
and  also  the  legacy  of  W.  G.  P.  . . . as  well  as  any  other 

property  or  sums  of  money  I should  have  become  entitled  to,  had 
I been  living,”  etc.,  was  held  by  Sir  Cress  well  Cresswell  to  in- 
clude property  not  enumerated;  following  Fisher  v.  Hepburn 
(1851),  14  Beav.  626. 

In  Drake  v.  Martin  (1856),  23  Beav.  89:  ‘‘All  my  bank  stock 
and  foreign  securities,  as  invested  by  Mr.  A.,  stockbroker,”  was 
held  by  Romilly,  M.R.,  to  cover  securities  which  the  testator 
had  bought  through  Mr.  B.,  stockbroker;  for  “he  meant  to  give 
all  his  ‘bank  stock  and  foreign  securities’  which  he  possessed 
at  his  death,  and  this  was  a mode  of  describing  them”  (p.  91). 

In  Dean  v.  Gibson  (1867),  L.R.  3 Eq.  713,  “my  personal 
property  consisting  of  money  and  clothes”  was  held  to  cover 
mortgages,  etc.;  the  words  “consisting  of  money  and  clothes” 
being  only  an  incomplete  enumeration  of  the  particulars  of  which 
the  personal  property  consisted:  per  Page  Wood,  V.-C. 

In  King  v.  George  (1876),  4 Ch.D.  435,  “all  I have  power 
over,  namely,  plate,  linen,  china,  pictures,  jewels,  lace  . . . 

also  all  kitchen  utensils,”  was  held  to  cover  money,  securities 
for  money,  furniture,  horses,  carriages,  and  generally  all  the 
testatrix’s  property.  Malins,  V.-C.,  so  held,  and  his  decision 
was  affirmed  by  the  Lords  Justices  (James,  Mellish,  and  Bag- 
gallay):  *S.C.  (1877),  5 Ch.D.  627. 

“All  my  property,  leasehold  and  freehold,  which  I now  pos- 
sess,” held  to  cover  property  neither  leasehold  nor  freehold:  In 
re  Roberts  (1886),  35  W.R.  176  (Cotton  and  Bowen,  L.JJ.,  Fry, 
L.J.,  dissenting  but  not  free  from  doubt). 

In  Armstrong  v.  Buckland  (1854),  18  Beav.  204,  “the  other 
leaseholds,  viz.,  fourteen  houses,  Camperdown,”  held  to  in- 
clude fifteen  houses  at  Camperdown  (Romilly,  M.R.). 

See  the  many  cases  in  Theobald,  7th  ed.,  pp.  140,  141. 

In  many  of  these  cases  another  Judge  might  have  decided 
otherwise.  The  decision  depends  largely  upon  how  the  peculiar 
language  employed  strikes  the  judicial  mind. 
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In  the  present  case  I do  not  think  that  In  re  Brocket  lays  down 
any  general  rule  at  all  differing  from  what  has  prevailed  for 
many  years;  and  we  must  interpret  the  language  of  this  testator 
upon  the  well-established  rules. 

All  the  language  used  by  him  cannot  be  assigned  to  any  one 
piece  of  land.  The  devise  is  of  ‘The  balance  of  the  lands  and 
premises  described  in  the  aforesaid  deed  from  Richard  Quance 
to  me.’’  “Balance”  in  ordinary  parlance  means  what  is  left; 
although  purists  do  not  approve  of  the  word  in  that  use.  The 
“balance”  here  is  what  is  left  after  the  devise  of  the  second 
parcel  to  J.M.F.,  i.e.,  the  first  and  third  parcels.  Neither  of  these 
can  rightly  be  called  “the  balance, ’’which  means  “all  the  balance:” 
Dean  v.  Gibson,  L.R.  3 Eq.  713;  and  this  balance  includes  not 
only  “part  of  lot  three  in  the  fourth  block  and  second  conces- 
sion,” but  also  “part  of  lot  two  in  block  four  in  the  first  con- 
cession.” We  have  then  either  the  same  land  described  in  two 
different  ways,  or  a case  of  falsa  demonstratio.  There  is  nothing 
to  indicate  that  the  testator  intended  to  restrict  the  generality 
of  the  “balance;”  the  second  description  is  not  more  definite 
than  the  first;  indeed,  the  second  is  wholly  indefinite  in  itself; 
“part  of  lot  3 in  the  4th  block  and  2nd  concession  of  the  town- 
ship of  Binbrook”  is  wholly  indefinite,  while  “the  balance  of 
the  lands  and  premises  described  in  the  aforesaid  deed  from 
Richard  Quance,  executor,  to  me,”  in  our  country  of  registered 
title,  is  as  definite  as  could  reasonably  be  desired.  Any  pur- 
chaser would  accept  a title  under  the  earlier  description,  what- 
ever he  might  do  under  the  latter. 

With  great  respect,  I am  of  the  opinion  that  the  testator  by 
his  language  meant,  “I  have  devised  the  balance,  and  I now  add 
a description,  say  something  about  what  I have  already  de- 
vised;” and  that  this  is  a case  of  falsa  demonstratio. 

The  appeal  should  be  allowed,  with  costs  of  all  parties,  here 
and  below,  paid  out  of  and  charged  on  the  land  in  dispute;  if 
the  land  is  insufficient,  out  of  the  residuary  estate. 
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Appeal  dismissed,  Riddell,  J.,  dissenting. 
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[MEREDITH,  C.J.C.P.] 

Re  Township  of  Harwich  and  County  of  Kent  and  Cita^  of 

Chatham. 


Municipal  Corporations — Land  in  Township  Acquired  hy  City  Corporation 
for  Cemetery — Land  Becoming  Part  of  City — Highway  Bordering  on 
Land  so  Acquired — “Boundary -line  between  a County  and  a City” — Ob- 
ligation to  Erect  and  Maintain  Bridges — 29  & 30  Viet.  eh.  51,  sec. 
269(3)— 36  Viet.  eh.  48,  sec.  379  ( 7 ) — 1914,  eh.  192,  sec.  452. 

A town  corporation  acquired  land  outside  of  the  town  limits,  and  the  coun- 
cil by  by-law  established  a public  cemetery  thereon  in  1871,  under  the 
power  conferred  by  sec.  269,  sub-sec.  3,  of  an  Act  respecting  the  Municipal 
Institutions  of  Upper  Canada,  29  & 30  Viet,  ch.'  51.  By  sub-sec.  3 it  was 
provided  that  “thereupon  such  land,  although  without  the  municipality, 
shall  become  part  thereof,  and  shall  cease  to  be  part  of  the  municipality 
to  which  it  formerly  belonged.”  The  land  purchased  was  and  remained 
wholly  without  the  town  (afterwards  city)  ; and,  though  near  it,  there 
was  no  physical  connection  at  any  point;  the  land  was  wholly  within  the 
township  of  H.  On  one  side  the  land  extended  to  a highway,  the  original 
road  allowance  between  two  concessions  of  the  township:  — 

Held,  that  this  highway  was  not  “a  boundary-line  between  a county  and  a 
city;”  and  the  corporations  of  the  county  and  city  were  not  bound,  under 
sec.  452  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  to  erect  and  maintain 
any  bridge  over  a stream  crossing  it. 

The  object  of  29  & 30  Viet.  ch.  51,  sec.  269,  sub-sec.  3 (and  see  also  the 
Municipal  Institutions  Act  of  1873,  36  Viet.  ch.  48,  sec.  379,  sub-sec.  7, 
which  made  an  exception  to  the  general  power  to  acquire  land  for  a 
public  cemetery,  “as  well  within  as  without  the  municipality,”  in  the 
words,  “but  not  within  any  city,  town,  or  incorporated  village”),  was  to 
bring  the  municipal  cemetery,  when  without  the  territorial  limits  of  the 
municipality  owning  it,  completely  under  its  control  as  if  it  Avere  AAuthiir 
such  limits. 

Motion  by  the  Corporation  of  the  Township  of  Harwich, 
upon  orginiating  notice,  under  sec.  465  of  the  Municipal  Act,, 
for  an  order  determining  a question  as  to  the  boundary-line  be- 
tween the  city  and  the  county. 


May  6.  The  motion  was  heard  by  Meredith,  C.J.C.P.,  at  the 
Chatham  non-jury  sittings. 

Matthew  Wilson,  K.C.,  for  the  applicants. 

J.  A.  Walker,  K.C.,  for  the  county  corporation. 

O.  L.  Lewis,  K.C.,  for  the  city  corporation. 

July  2.  Meredith,  C.J.C.P.  : — The  single  question  I’aised 
upon  this  motion  is,  whether  the  road  in  question  is  a boundary- 
line  between  the  city  of  Chatham  and  the  county  of  Kent:  a 
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question  of  very  considerable  importance  to  all  the  municipalities 
interested,  that  is,  all  the  municipalities  in  the  county  of  Kent, 
as  well  as  the  city  of  Chatham,  and  the  county  of  Kent ; but  most 
materially  affecting  the  applicants,  the  township  of  Harwich. 

If  it  be  such  a boundary,  then  it  is  admitted  that  the  burden 
of  erecting  and  maintaining  the  bridge  in  question  falls  upon 
the  city  and  county;  but,  if  not,  then  the  whole  burden  falls 
upon  the  applicants  alone.  It  was  not  contended  that  it  should, 
and  I do  not  see  how  it  could,  fall  upon  the  city  and  township. 

In  the  year  1869,  the  town  of  Chatham  passed  a by-law  pro- 
viding for  the  purchase  of  certain  land  in  the  township  of  Har- 
wich for  the  purposes  of  a public  cemetery;  and,  in  the  year 
1871,  another  by-law  establishing  a public  cemetery  upon  this 
land  ‘‘near  to  but  without  the  limits”  of  the  town. 

Under  an  Act  respecting  the  Municipal  Institutions  of  Upper 
Canada,  29  & 30  Viet.  ch.  51,  sec.  269,  sub-sec.  3,  the  council  of 
the  town  had  power  to  pass  by-laws  “for  accepting  or  purchas- 
ing land  for  public  cemeteries,  as  well  within  as  without  the 
municipality ; ’ ’ and,  in  the  sub-section  giving  this  power,  it  was 
provided  that  “thereupon  such  land,  although  without  the  muni- 
cipality, shall  become  part  thereof,  and  shall  cease  to  be  part  of 
the  municipality  to  which  it  formerly  belonged.” 

The  land  purchased  was  and  still  is  wholly  without  the  then 
town,  now  city,  of  Chatham ; and,  though  quite  near  to  it,  there  is 
no  physical  connection  between  them  at  any  point ; it  is  wholly 
within  the  township  of  Harwich.  On  one  side  it  extends  to  the 
original  road  allowance  between  the  2nd  and  3rd  concessions  of 
the  township  of  Harwich ; and,  in  so  far  as  this  road  forms  any 
part  of  its  boundary,  the  applicants  contend  that  it  is  “ a bound- 
ary-line between  a county  and  a city;”  so  that,  under  the  legis- 
lation I have  mentioned,  the  county  and  city  arc  in  duty  bound 
to  erect  and  maintain  any  bridges  over  the  stream  crossing  it: 
see  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  452.* 

*452.  Wliore  a river,  stream,  ])on(l  or  lake  forms  or  erosses  ii  boundary- 
line  between  two  or  more  counties,  it  shall  be  the  dnty  of  the  corporations 
of  the  counties,  and  where  it  forms  or  crosses  a bonndary-line  between  a 
county  and  a city  or  a se])arated  town,  it  shall  be  the  dnty  of  the  corpora- 
tions of  the  county  and  the  city  or  separated  town  to  erect  and  maintain 
bridges  over  such  river,  stream,  pond  (u-  lake. 
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If  this  be  their  duty  now,  it  was  equally  so  their  duty  in 
and  ever  since  the  year  1871:  see  34  Viet.  ch.  30,  sec.  13  (0.)  ; 
and  yet,  if  so,  it  has  been  wholly  neglected  by  these  greater  muni- 
cipalities, and  uncomplainingly  performed  by  the  lesser — the 
applicants.  So  long  sleeping  upon  rights  may  not  destroy  them ; 
but  it  naturally  makes  one  suspicious  of  the  rights  being  but 
dreams,  not  stern  realities.  If  the  part  of  the  road  in  question 
be  not  a boundary-line  between  a county  and  a city,  admittedly, 
as  I think  and  said,  the  duty  in  regard  to  the  bridges  rests  upon 
the  applicants,  and  they  have  during  the  past  forty-three  years 
been  doing  only  that  which  they  were  bound  to  do  regarding  it. 

In  the  Municipal  Institutions  Act  of  1873,  36  Viet.  ch.  48, 
sec.  379,  sub-sec.  (7),  an  exception  to  the  general  power  to  ac- 
quire or  purchase  land  for  a public  cemetery,  and  ^'as  well 
within  as  without  the  municipality,”  conferred  by  the  early 
enactment,  was  made  in  these  words,  ^‘but  not  within  any  city, 
town,  or  incorporated  village;”  and  for  many  years  thereafter 
the  law  remained  against  cemeteries  being  established  in  cities, 
towns,  or  incorporated  villages.  So  that  there  existed  that  which 
was  substantially  a prohibition  against  the  establishment  of 
municipal  cemeteries  in  towns,  cities,  and  incorporated  villages, 
with  also  a' provision  that  a cemetery  so  established,  although 
without  the  municipality,  should  become  part  of  it  and  should 
cease  to  be  part  of  the  municipality  to  which  it  formerly  be- 
longed, both  contained  in  the  one  sub-section  of  an  enactment. 
Having  regard,  however,  to  the  obvious  purposes  of  the  legis- 
lation, these  things  are  not  substantially  inconsistent  the  one 
with  the  other.  The  object  of  the  legislation  was  to  bring  the 
municipal  cemetery,  when  without  the  territorial  limits  of  the 
municipality  owning  it,  completely  under  its  control  as  if  it  were 
within  such  limits. 

The  fact  that  the  cemetery  in  question  is  near  to  the  city  of 
Chatham  makes  no  difference;  the  question  involved  would  be 
precisely  the  same  no  matter  how  far  it  might  be  from  the  city. 
There  is  nothing  to  indicate  any  intention  that  the  cemetery  is 
to  be  treated  as  if  tacked  on  to  the  outskirts  of  the  city  so  as  to 
extend  the  city’s  territorial  limits.  Nor  is  there  anything  in 
any  i)art  of  the  legislation  affecting  the  question  which  requires 
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that  it  should  be  held  that  the  cemetery  is  a city  without  the 
city;  or  that  there  are  to  be  two  separate  and  distinct  parts  of 
the  one  city.  Full  effect  is  fairly  given  to  all  the  purposes  and 
words  of  the  Legislature  if  the  cemetery  be  treated,  in  all  things 
affected  by  the  legislation  respecting  cemeteries,  as  if  it  were 
within  the  city.  So  that  the  legislation  respecting  municipal 
cemeteries  does  not  necessarily  sustain  the  applicants  ’ contention. 

Nor  does  the  legislation  more  directly  affecting  the  question 
of  liability.  It  is,  as  I have  said,  only  regarding  boundary-lines 
between  a county  and  a city  that  the  liability  contended  for  in 
this  case  exists.  No  one  would,  I am  sure,  think  of  calling  the 
boundaries  of  the  cemetery  boundary-lines  of  the  city.  The  city 
has  its  well-defined  and  well-understood  limits  or  boundaries; 
and  in  this  case  they  happen  to  have  been  fixed  by  statute:  see 
33  Viet.  ch.  66  (0.)  ; though  that  in  itself  does  not  seem  to 
me  to  control,  in  any  way,  the  question.  It  is  not,  of  course, 
necessary  that  a municipality  shall  be  all  within  a ‘Ving  fence’’ 
as  it  were ; it  may  be  that  two  or  more  parts  of  it  may  be  quite, 
in  locality,  separated  and  apart  from  one  another;  but  that  is 
quite  a different  thing ; the  cemetery  is  a thing  of  itself ; it  could 
not,  for  many  years  at  all  events,  have  been  established  within 
the  city;  and  was,  as  the  by-laws  governing  it  plainly  shew,  in- 
tended by  the  municipality  to  be  without  its  borders.  The  by-law 
of  1871  begins  with  these  words:  ‘‘Whereas  it  has  become  neces- 
sary to  the  health  of  the  town  of  Chatham  that  a public  ceme- 
tery should  be  established  near  to  but  without  the  limits  there- 
of.” Though  again  what  the  council  of  the  municipality  may 
have  thought  or  desired  does  not  govern;  the  sole  question  is 
what  is  the  effect  of  the  legislation ; but  all  these  things  go  to 
shew  that  the  legislation  in  question  was  not  deemed  by  any 
one  directly  concerned  at  the  time  of  its  enactment,  or  for  many 
years  after,  to  mean  that  which  the  applicants  at  this  late  day 
contend  for.  It  is  a thing  of  itself  without  the  city  walls,  but, 
for  its  proper  government  by  the  municipality  whose  it  is,  it  is 
made  part  of  the  city  as  if  within  its  walls. 

If  it  were  ever  intended  to  make  the  public  roads,  bordering 
on  a city’s  cemetery,  boundary-lines  between  city  and  county, 
the  Legislature  would  hardly  have  made  provisions  so  easily 
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defeated  as  those  under  consideration  would  be,  for  instance,  by 
choosing  land  upon  roads  which  no  stream  crossed  or  by  leaving 
a strip  of  land  unacquired,  except  for  the  purposes  of  a way  in 
and  out,  along  the  public  road;  and,  in  any  case,  why  should 
the  public  ownership  of  a few  acres  of  land  in  any  other  muni- 
cipality create  any  greater  obligation  than  private  ownership  of 
it  should  ? And  in  this  case  could  the  city ’s  proportion  of  cost  of 
maintenance  of  bridge  or  road  be  anything  but  very  small  ? 

The  application  is  made  for  the  purpose  of  relieving  the  town- 
ship from  all  obligation  to  erect  and  maintain  bridges  over 
streams  crossing  the  part  of  the  road  in  question  in  placing 
that  obligation  upon  the  county  and  city:  the  application  fails; 
its  dismissal  will  leave  the  obligation  on  the  township  which 
assumed  and  performed  it  many  years  ago  and  has  performed 
it  to  the  present  time;  no  other  order  is  necessary. 

I make  no  order  awarding  costs;  the  question  is  an  import- 
ant one;  and  there  is  said  to  have  been  no  consideration  of  it 
hitherto;  the  city  and  county  will  doubtless  consider  themselves: 
well  out  of  the  difficulty  at  the  expense  of  their  own  costs,  which 
cannot  be  great  upon  a motion  of  this  kind. 

The  application  is  dismissed  without  costs. 
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[MEREDITH,  C.J.C.P.] 


County  of  Wentworth  v.  Hamilton  Radial  Electric  R.W.  Co. 
AND  City  op  Hamilton. 


1914 
July  2. 


Highway — Toll  Road  Acquired  by  County — By-law — Toll  Roads  Expropriation 
Act — County  Road — Transfer  of  Portion  to  City — Powers  of  Ontario  Rail- 
way and  Municipal  Board — Annexation  of  Part  of  Township  to  City — 
Municipal  Act,  1903,  sec.  34,  sub-sec.  2 (6  Edw.  VII.  ch.  34,  sec.  1(2)) — 
Agreement  between  County  and  Railway  Company — Estoppel — Change 
from  Provincial  to  Federal  Jurisdiction — Pa^jments  for  Running  Rights 
Made  to  City — Recovery  by  County  from  Company — Mistake  of  Law — 
Costs. 

The  council  of  the  plaintiffs,  a county  corporation,  by  by-law  passed  in 
March,  1902,  declared  it  to  be  desirable  that  the  tolls  should  be  abolished 
on  a certain  road  within  the  county,  recited  that  they  had  failed  to  agree 
with  the  owners  of  the  road  as  to  the  amount  to  be  paid  in  order  that  the 
tolls  might  be  abolished,  and  provided  that  the  necessary  proceedings 
should  be  taken  by  arbitration  to  determine  the  amount  under  the  pro- 
visions of  the  Toll  Roads  Expropriation  Act,  1901,  1 Edw.  VII,  ch.  33. 
The  proceedings  were  taken,  and  the  county  corporation  paid  the 
amount  awarded: — 

Held,  having  regard  to  the  provisions  of  the  Act  referred  to  and  of  the 
amending  Act  passed  in  1902,  2 Edw.  VII,  ch.  35 — sec.  6 of  which  repealed 
sec.  15  of  the  former  Act — and  of  the  Act  for  the  Improvement  of  Public 
Highways,  1 Edw.  VII.  ch.  32,  and  the  amending  Act  5 Edw.  VII.  ch.  27, 
sec.  4,  and  of  the  Toll  Roads  Act,  R.S.O.  1914,  ch.  210,  sec.  92,  that  the 
road  in  question  became  and  was  a county  road. 

By  an  order  of  the  Ontario  Railway  and  Municipal  Board,  made  in  Septem- 
ber, 1909,  part  of  the  township  of  B.,  in  the  county,  was  annexed  to  the 
city  of  H.,  also  within  the  county;  and  a part  of  the  road  in  question  lay 
within  the  part  of  the  township  so  annexed: — 

Held,  that  the  Board  had  no  power  to  make  an  order  transferring  any  part 
of  the  road  to  the  corporation  of  the  city;  the  Board’s  order  purporting 
to  do  so  was  ultra  vires,  and  was  not  validated  by  sub-sec.  (2)  of  sec.  34 
of  the  Consolidated  Municipal  Act,  1903,  as  enacted  by  6 Edw.  VII,  ch. 
34,  sec.  1. 

Held,  also,  that,  although  the  plaintiffs  went  a long  way  in  acquiescing  in 
the  order  of  the  Board,  there  was  no  estoppel:  municipalities  cannot  trans- 
fer their  rights  or  obligations,  generally  speaking,  in  regard  to  public 
ways  at  their  will,  and  cannot  get  rid  of  them  by  estoppel  as  if  they  were 
private  rights. 

Semble,  that,  the  plaintiffs  having  the  power  to  make  and  having  made  an 
agreement  with  the  defendant  railway  company  in  regard  to  the  road, 
no  change  from  a railway  under  provincial  jurisdiction  to  one  under  fed- 
eral jurisdiction  would  annul  that  agreement:  Ontario  Railway  Act, 
R.S.O.  1914,  ch.  185,  sec.  231(f);  Hamilton  Street  R.  W . Co.  v.  City  of 
Hamilton  (1906),  38  S.C.R.  106. 

The  defendant  railway  company  agreed  to  pay  to  the  plaintiffs  an  annual 
sum  for  running  rights  over  a part  of  the  road;  and  the  i)laintiffs  for 
several  years  consented  to  the  payment  to  the  city  corporation  of  so 
much  of  the  annual  sum  as  was  paid  in  respect  of  the  part  of  the  road  lying 
within  the  territory  annexed  to  the  city: — 

Held,  that,  while  the  plaintiffs  were  entitled  to  recover  from  the  railway 
company  the  whole  of  the  annual  sum  for  1914,  they  were  not  entitled  to 
recover  from  the  company  the  portions  paid,  with  the  consent  of  tlie 
plaintiffs,  to  the  city  corporation  in  the  previous  years. 

Quaere,  whether  the  plaintiffs  could  recover  the  latter  from  the  city  cor- 
poration, it  appearing  to  be  a case  of  payments  consented  to  under  a mis- 
take of  law. 

Special  order  as  to  costs. 
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Action  to  recover  $597.95  alleged  to  be  a balance  of  money 
due  to  the  plaintiffs  for  tolls  upon  two  and  three-tenths  miles 
of  road. 


April  27.  The  action  was  tried  by  Meredith,  C.J.C.P.,  with- 
out a jury,  at  Hamilton. 

6r.  Lynch- St  aunt  on,  K.C.,  and  J.  L.  Counsell,  for  the  plain- 
tiffs. 

A.  Hope  Gibson,  for  the  defendants  the  Hamilton  Radial 
Electric  Railway  Company. 

F.  R.  Waddell,  K.C.,  for  the  defendants  the  Corporation  of 
the  City  of  Hamilton. 


July  2.  Meredith,  C.J.C.P.  : — When  all  the  material  evi- 
dence in  this  case  is  supplied,  and  it  has  been  denuded  of  all  that 
is  immaterial,  it  is  by  no  means  a complicated  one;  indeed, 
mainly,  all  its  difficulties  are  comprised  in  the  plain  and  simple 
question : — Had  the  Ontario  Railway  and  Municipal  Board 
power  “to  vest  in  the  City  of  Hamilton”  any  part  of  the  road 
in  question! 

A toll  road  company  were  the  owners  of  a toll  road  in  the 
county  of  Wentworth.  The  county,  in  the  year  1902,  committed 
itself  to  a comprehensive  scheme  for  the  ‘ ‘ betterment  ” of  a num- 
ber of  highways  within  its  limits.  This  it  purported  to  do 
under  the  provisions  of  an  Act  for  the  Improvement  of  Public 
Highways,  1 Edw.  VII.  ch.  32  (0.),  though  out  of  the  eighteen 
roads  comprised  in  the  scheme  six  were  to  be  improved  only  to 
the  extent  of  freeing  them  from  tolls  at  a cost  of  over  $50,000; 
the  other  twelve  were  to  be  improved,  in  the  ordinary  sense,  at 
the  cost  of  another  $50,000  or  so. 

Section  5 of  the  enactment  mentioned  provided  that  any  muni- 
cipality might  apply  the  whole  or  part  nf  the  moneys,  to  which  it 
might  be  entitled  under  the  Act,  towards  paying  any  expenses 
that  might  be  incurred  for  the  purchase  of  toll  roads  within  such 
municipality,  or  for  freeing  the  same  from  tolls;  and  that  such 
toll  roads  as  were  purchased  should  be  included  in  the  roads  to 
be  designated  and  assumed  or  improved  in  accordance  with  the 
provisions  of  the  Act. 
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The  enactment,  however,  provided  no  means  for  acquiring, 
or  freeing  from  toll,  any  toll  road;  and  therefore  the  county, 
having  to  expropriate,  were  obliged  to  resort  to  other  legislation ; 
and  accordingly,  in  March,  1902,  by  by-law  No.  468,  in  which 
they  declared  it  to  be  desirable  that  the  tolls  be  abolished  on  the 
road  in  question,  and  set  out  that  they  had  ‘ ‘ failed  to  agree  with 
the  owners  of  such  road  as  to  the  amount  to  be  paid  in  order 
that  the  tolls  thereon  might  be  abolished,”  they  provided  ^‘that 
the  necessary  proceedings  be  taken  by  arbitration  to  determine 
such  amount  under  the  provisions  of  the  Toll  Roads  Expropria- 
tion Act,  1901,”  and  made  provision  for  an  arbitration  to  deter- 
mine such  amount.  The  Toll  Roads  Expropriation  Act,  1901,  is 
1 Edw.  VII.  ch.  33  (0.)  ; and,  under  this  enactment,  sec.  15,  the 
duty  of  maintaining  and  keeping  in  repair  any  road,  after 
the  removal  of  the  tolls  under  it,  was  put  upon  ''the  local 
or  minor  municipalities  through  which  the  same  pass  as  in  the 
case  of  ordinary  highways;”  but  by  an  amendment  to  the  Act, 
passed  in  the  following  year,  1902,  2 Edw.  VII.  ch.  35,  sec.  6,  and 
before  this  road  scheme  was  adopted  by  the  county,  the  15th  sec- 
tion of  the  Act  of  1901  was  repealed,  and,  instead  of  its  pro- 
vision on  the  subject,  it  was  provided  that,  "upon  the  removal 
by  the  corfnty  of  the  tolls  from  any  road  under  this  Act,  such 
road  so  far  as  it  lies  within  the  county  shall  thenceforth  be  a 
county  road,  within  the  meaning  and  provisions  of  the  Municipal 
Act.” 

So  that,  whatever  may  be  the  real  meaning  of  sec.  5 of  1 Edw. 
VII.  ch.  32  (0.),  an  Act  for  the  Improvement  of  Public  High- 
ways, regarding  roads  not  purchased — as  they  might  be  under 
the  provisions  of  the  toll  roads  enactments — but  merely  freed 
from  tolls,  the  road  in  question  became  a county  road  upon  the 
removal  by  the  county  of  the  tolls,  the  provisions  of  the  enact- 
ments respecting  expropriation  governing  in  this  respect;  and 
further,  it  may  be  pointed  out  that,  by  an  amendment  to  the 
Act  for  the  Improvement  of  Public  Highways,  made  in  the  year 
1905,  it  was  provided  that  all  roads  constructed  or  repaired 
under  this  enactment  and  for  the  construction  or  repair  of  which 
aid  might  thereafter  be  granted  out  of  the  fund  set  apart  under 
the  Act,  should  thereafter  be  deemed  county  roads  and  be 
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maintained  and  kept  in  repair  by  the  county  in  which  they  are : 
5 Edw.  VII.  ch.  27,  sec.  4 (0.)  ; see  also  the  Toll  Roads  Act, 
R.S.O.  1914,  ch.  210,  sec.  92. 

So  that  we  begin  with  the  dominant  fact,  that  the  road  in 
question  became  and  was  a county  road,  well  proven. 

Then,  had  the  Ontario  Railway  and  Municipal  Board  power 
to  transfer  any  part  of  it  to  the  City  of  Hamilton  ? 

The  order  of  the  Board  purporting  to  do  so  was  made  in  Sep- 
tember, 1909 ; and  at  that  time  the  Board  had  power,  speaking 
generally,  to  annex  to  a city,  or  town,  part  of  an  adjacent  town- 
ship ; there  could  be,  and  is,  no  dispute  as  to  that ; the  one  ques- 
tion is:  what  was  the  effect  of  such  an  annexation?  By  the 
order  of  the  Board,  part  of  the  township  of  Barton  was  annexed 
to  the  city  of  Hamilton;  and  a part  of  the  road  in  question  lies 
within  that  part  of  the  township  so  annexed  to  the  city;  so 
that  it  is  now  within  the  territorial  limits  of  the  city.  Unless, 
by  virtue  of  that  annexation,  the  county  lost  and  the  city  ac- 
quired control  over  that  part  of  the  road,  it  yet  remains  a county 
road  throughout,  because  the  Board  in  no  other  way  had  any 
power  over  the  road;  it  is  not  even  suggested  that  they  had. 

There  are  but  three  parties  to  an  application  for  such  an 
annexation,  the  city  or  town,  the  township,  and  the  municipal 
electors  of  the  part  of  the  township  to  be  annexed;  and  it  is 
important  to  observe  that  the  annexation  may  be  ordered  upon 
such  terms  as  may  he  agreed  upon,  or  shall  be  determined  by  the 
Board.  The  county  had  no  right  to  be  and  in  fact  were  not, 
in  any  sense,  parties  to  the  annexation  proceedings. 

These  things  being  so,  I cannot  consider  that  the  Board  had 
any  power  to  deprive  the  county  of  any  rights  they  had  to  or  up- 
on the  road  in  question.  It  could  hardly  be  contended  that,  were 
the  road  still  the  property  of  the  road  company,  the  Board  had 
power  to  take  it  from  them  and  hand  it  over  to  the  city,  though 
of  course  the  county  are  not  quite  in  the  same  position  as  the  road 
company  would  be  if  still  owners  of  the  road.  It  is  true  that 
the  road  company  made  a conveyance  of  the  road  to  the  county, 
but  I cannot  think  that  that  conveyance  added  anything  to  the 
county’s  rights  or  duties  in  regard  to  the  road.  They  did  not 
purchase  it  under  the  provisions  of  the  toll  roads  enactments; 
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but  freed  it  from  tolls  under  the  toll  roads  expropriation  en- 
actments, under  which  it  became  a county  road. 

The  Legislature  has  power  to  deprive  any  person  or  corpora- 
tion of  any  civil  rights  without  being  heard,  and  power  also  to 
authorise  the  Ontario  Railway  and  Municipal  Board  to  do  so, 
but  it  is  hardly  imaginable  that  they  would ; and  it  would  need 
to  be  in  very  plain  language — if  it  were  ever  done — before  effect 
should  be  given  to  it;  and,  even  were  that  not  so,  I should  be 
unable  to  find  any  warrant  in  any  legislation  for  an  order  of  the 
Board  vesting  in  the  city  a county  road,  or  any  part  of  it. 

That  the  county  had  substantial  interests  in  the  road  in  ques- 
tion is  obvious.  They  paid  $24,000  to  free  it  from  tolls,  and  to  ac- 
quire such  an  interest  in  it,  and  such  control  over  it,  as  the  leg- 
islation I have  referred  to  conferred  upon  them;  that  amount 
became  and  still  is  to  a very  considerable  extent  a charge  upon 
the  whole  county,  not  upon  the  township  of  Barton  only;  that 
township  has  merely — or  rather  the  ratepayers  of  that  town- 
ship have  merely — one  township ’s  share  of  the  cost  of  the  whole 
scheme  to  pay;  and  the  city  have  assumed  only  that  part  of  that 
one  township’s  share  which  rests  upon  the  ratepayers  of  the 
annexed  part  of  the  toiwnship ; so  that  the  city  would  be  getting, 
at  the  cost  of  the  whole  county,  freedom  from  tolls  on  that  part 
of  the  road  within  its  extended  limits,  not  at  what  it  cost  the 
county  to  free  that  part  of  the  road,  but  at  that  amount  which 
the  annexed  part  of  the  township  would  pay  if  not  annexed — a 
different  thing,  and  an  amount  which  may  be  much  less. 

I have  no  intention  to  discuss,  and  much  less  to  say,  in  what 
proportion  or  how  much,  if  indeed  anything,  the  city  ought  to 
pay ; I mention  these  things  merely  to  shew  that  the  county  have 
a substantial  interest  in  the  road  which  they  ought  not  to  be 
deprived  of,  without  an  opportunity  for  stating  their  claims, 
even  were  there  any  power  to  deprive  them  of  it. 

I can  come  to  no  other  conclusion  than  that  the  city  have 
quite  failed  to  shew  that  the  order  of  the  Board  vesting  part  of 
the  county  road  in  the  city  was  at  all  within  the  power  of  tlie 
Board;  I hold  it  to  have  been  ultra  vires. 

It  was  urged  that  the  order  must  be  valid,  because  of  an 
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enactment  passed  in  the  year  1906,  6 Edw.  VII.  ch.  34,  sec.  1 (0.), 
substituting  a new  section  for  sec.  34  of  the  Consolidated  Muni- 
cipal Act,  1903,  by  sub-sec.  (2)  of  which  new  section  it  was  pro- 
vided that  the  terms  and  conditions  contained  in  a proclamation 
of  annexation  should  have  the  same  force  and  effect  and  be  as 
binding  as  if  embodied  in  legislation;  but  legislation  may  be 
ultra  vires,  and  it  is  for  the  Court  to  determine  whether  it  is 
or  is  not,  when  the  question  is  duly  raised  in  litigation.  In  re- 
spect of  all  terms  and  conditions  within  the  powers  conferred 
upon  the  Board  by  legislation,  the  Board’s  proclamation  has  the 
force  and  effect  ascribed  to  it ; but  in  all  things  without  its  juris- 
diction neither  proclamation,  order,  nor  other  act  has  any  force 
or  effect ; and  it  is  for  this  Court  now  to  determine  whether  the 
order  vesting  the  county  road  in  the  city  had  any  force  or  effect ; 
and,  in  my  opinion,  and  as  I have  said,  it  had  not. 


Nearly  all  the  other  points  involved  in  the  case  hang  upon 
the  one  just  dealt  with,  and  fall  with  it.  Whether  the  county 
had  power  to  enter  into  the  agreement  between  them  and  the 
defendants  the  railway  company  is  not  a question  about  which 
the  city  can  concern  themselves  in  this  litigation.  The  parties  to 
the  agreement  are  content  with  it,  and  that  is  enough  to  dispose 
of  this  point  adversely  to  the  city,  who  alone  raise  it : but  I may 
add  that  it  will  probably  be  found  that,  whether  they  ought  to  or 
not,  the  parties  had  the  power,  and,  having  had  the  power  and 
made  the  bargain,  no  change  from  a railway  under  provincial 
jurisdiction  to  one  under  federal  jurisdiction,  if  there  were  any 
such,  would  annul  that  bargain:  see  the  Ontario  Railway  Act, 
R.S.O.  1914,  ch.  185,  sec.  231  (i),  and  Hamilton  Street  R.W.  Co. 
V.  City  of  Hamilton  (1906),  38  S.C.R.  106. 

Estoppel  too  was  much  relied  upon  for  the  city ; and  it  is  quite 
true  that  the  county  went  a long  way  in  acquiescing  in  the  order 
of  the  Board;  but  municipalities  cannot  transfer  their  rights 
or  obligations,  generally  speaking,  in  regard  to  public  ways  at 
their  will,  and  so  it  is  plain  that  they  cannot  get  rid  of  them  by 
estoppel  as  if  they  were  private  rights;  so,  vdthout  considering 
whether  all  that  took  place  would  or  would  not  create  an  estoppel 
between  private  owners,  this  point  also  fails. 
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That  which  is  immediately  in  question  in  this  action  is  the 
annual  sum  which  the  railway  company  agreed  to  pay  to  the 
county  for  that  which  may  roughly  be  described  as  running 
rights  over  a part  of  the  road  in  question.  Acquiescing,  as  I 
have  said,  in  the  order  of  the  Board,  the  county  for  several 
years  consented  to  the  payment  to  the  city  of  so  much  of  the 
annual  sum  as  was  paid  in  respect  of  that  part  of  the  road  in 
that  part  of  the  township  of  Barton  which  was  annexed  to  the 
city;  but  now,  having  got  new  light  upon  the  subject,  they  seek 
to  recover,  from  the  railway  company,  the  whole  of  the  annual 
sum  for  this  year,  and  also  all  those  portions  of  it  which  were 
paid  to  the  city.  As  to  the  former,  they  are  entitled  to  succeed ; 
but,  as  to  the  latter,  having  consented  to  the  payments  made, 
obviously  they  cannot.  Whether  or  not  they  have  any  right  to 
recover  the  latter  from  the  city  is  not  a question  raised  in  this 
action ; and  it  is  not  proper  that  I should  consider  it ; though  it 
may  be  said  that  at  first  sight  it  seems  to  be  a case  of  payments 
consented  to  under  a mistake  of  law,  not  of  fact ; and  that  such 
cases  as  Beatichamp  v.  Winn  (1873),  L.R.  6 H.L.  223,  are  not 
applicable.  After  payment  of  all  the  money  the  city  have  spent 
in  improving  that  part  of  the  road  which  it  was  thought  was 
vested  in  them,  it  would  be  hard  if  they  should  lose  too  these 
payments  received  by  them. 

There  will,  accordingly,  be  judgment  for  the  plaintiffs  for 
the  amount  of  the  current  year’s  rent ; and  the  action  will  be  dis- 
missed in  so  far  as  the  amount  of  the  payments  made  to  the  city 
are  claimed  from  the  defendants  the  railway  compan3\  The 
amount  of  the  current  year’s  rent  was  paid  into  Court  by  the 
defendants  the  railway  company,  and  so  the  judgment  should 
contain  an  order  for  payment  of  it  out  of  Court  to  the  plaintiffs. 

The  defendants  the  railway  company  should  be  paid  their 
costs  of  the  action,  subsequent  to  the  payment  into  Court,  by  the 
plaintiffs ; the  plaintiffs,  having  failed  in  their  claim  against 
these  defendants  for  any  more  than  the  amount  paid  into  Court, 
should  pay  such  costs;  there  should  be  no  order  as  to  the  costs 
of  the  action  up  to  the  time  of  payment  into  Court,  tliat  is,  no 
costs  between  these  parties;  the  defendants  the  railway  eoie.pany 
are  not  blameable  for  the  litigation ; the  vacillating  course  of  the 
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plaintiffs  is,  to  some  extent  at  all  events.  The  defendants  the 
city  should  pay  to  the  plaintiffs  all  the  plaintiffs’  costs  of  the 
action  referable  to  these  defendants’  contention  that  they  are 
entitled  to  a share  of  the  annual  sum  payable  by  the  defendants 
the  railway  company  under  their  agreement  with  the  plaintiffs. 

With  the  practical  result  of  these  conclusions  I am  not  con- 
cerned; whether  the  plaintiffs  have  won  a shadow  and  lost  a 
bone,  I do  not  know;  and  whether  further  legislation  is  neces- 
sary in  order  to  do  complete  justice  in  cases  such  as  this,  in  which 
more  interests  than  those  of  city,  township,  and  resident  electors 
only  are  concerned,  is,  if  my  conclusions  are  right,  a question  for 
the  Legislature. 

I desire  to  add  that  this  opinion  has  been  withheld  until  now 
in  order  that  I might  learn  whether  any,  and  if  any  what,  views 
were  entertained  by  the  Board  upon  the  question  of  their  juris- 
diction ; and  from  what  I have  now  learned  it  is  probable  that  no 
question  of  that  character  arose,  that  the  order  made  by  the 
Board  was  made  entirely  upon  the  consent  of  the  parties  repre- 
sented upon  the  application  for  the  annexation  proclamation  and 
order,  that  is,  the  city  and  the  township  only. 


APPENDIX 


Cases  reported  in  the  Ontario  Law  Reports  decided  on  appeal 
to  the  Supreme  Court  of  Canada  and  reported  in  the  Supreme 
Court  Reports  since  the  publication  of  volume  30  Ontario  Law 
Reports : — 

Stratford  Fuel  Ice  and  Construction  Co.,  Re — Coughlin 
AND  Irwin’s  Claim,  28  O.L.R.  481,  affirmed  by  the  Supreme 
Court  of  Canada:  Brown  v.  Coughlin  and  Irwin,  In  re  Strat- 
ford Fuel  Ice  Cartage  and  Construction  Co.,  50  S.C.R.  100. 

Matthewson  V.  Burns,  30  O.L.R.  186,  reversed  by  the 
Supreme  Court  of  Canada  : Mathewson  v.  Burns,  50  S.C.R. 
115. 

Note: — Since  the  publication  of  volume  30  Ontario  Law 
Reports  no  Ontario  cases  on  appeal  to  the  Judicial  Committee 
have  appeared  in  the  English  Law  Reports,  Appeal  Cases. 
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ABANDOKMENT. 

See  Limitation  of  Actions. 


ACKNOWLEDGMENT. 

See  Limitation  of  Actions. 


ADMINISTRATOR. 

See  Infants. 


ADMIRALTY. 

See  Supreme  Court  of  On- 
tario. 


ADMISSIONS. 

See  Limitation  of  Actions. 


AGREEMENT. 

See  Contract. 


ALLUREMENT. 

See  Negligence,  2. 


AMENDMENT. 

See  Insurance. 


ANNEXATION. 

See  Highway,  4. 


APPEAL. 

See  Criminal  Law,  2 — Muni- 
cipal Corporations,  3 — Rail- 
way, 2 — Vendor  and  Purchas- 
er, 3 — Water  and  Water- 
courses, 1. 


i ARBITRATION  AND  AWARD. 

! Setting  aside  Award  on 
. Ground  of  Mistake — Award  of 
j ttvo  of  three  Arbitrators — Rail- 
i way — Expropriation  of  Eight  of 
Way — Compensation — Yiew  of 
Premises  — Unsworn  Statement 
I by  Oivner  to  Arbitrators — Valu- 
j ation  and  not  Arbitration.]  — 
I An  agreement  to  ascertain  the 
compensation  for  lands  taken  by 
a railway  company  and  the 
amount  of  consequent  damages 
provided  that  these  questions 
should  be  referred  to  the  deter- 
mination of  three  ‘‘valuers/’ 
the  decision  of  any  two  to  be 
conclusive  and  without  appeal; 
that  there  should  be  no  costs ; 
that  each  party  should  pay  the 
fees  of  his  own  valuer  and  half 
the  fees  of  the  third;  and  that 
either  party  should  have  the 
right  to  have  a representative 
present  at  any  meeting  of  the 
valuers,  l)ut  that  failure  of  such 
representative  to  attend  should 
not  affect  the  validity  of  the  de- 
cision. The  valuers,  without  tak- 
ing any  oath,  met,  pursuant  to 
pi*evious  appointment,  at  the 
property;  lieard  a statement  by 
the  owner  without  his  being 
sworn  and  without  any  counsel 
or  official  being  i^resent  on  be- 
half of  the  I’ailway  company : 
and,  after  argument  on  a subse- 
(pient  day  on  behalf  of  both  par- 
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tics,  an  award  was  made  by  two 
of  the  valuers,  the  third  dissent- 
ino".  A motion  was  made  by  the 
1‘ailway  company  to  set  aside  the 
award,  on  the  grounds  (among 
others)  of  the  reception  of  this 
unsworn  statement  without  a re- 
presentative of  the  railway  com- 
pany being  present,  and  of  mis- 
take of  the  valuers  as  to  the  in- 
tended mode  of  operation  of  the 
railway.  One  of  the  concurring 
valuers  to  some  extent  admitted 
that  he  might  have  been  under 
a misapprehension,  but  the  other 
denied  that  there  had  been  any 
mistake: — Held,  affirming  the 
judgment  of  Boyd,  C.,  that  the 
award  was  valid. — Per  Curiam: 
— The  principle  is  now  well  set- 
tled that  to  justify  the  setting 
aside  of  an  award  by  a single 
arbitrator,  on  the  ground  of  a 
mistake  not  appearing  on  its 
face,  the  arbitrator  must  admit 
the  mistake  and  desire  the  as- 
sistance of  the  Court  to  rectify 
it,  and  therefore  where  there  is 
an  award  l)y  two  of  three  arbi- 
trators the  logical  application  of 
this  well-settled  principle  re- 
quires that  both  the  concurring 
arbitrators  should  admit  the 
mistake  and  ask  the  Court’s  as- 
sistance. There  can  be  no  relief 
where  one  of  the  two  concur- 
ring ai‘bitrators  does  not  admit 
that  there  was  any  mistake,  and, 
a forliori,  not  where  he  ex- 
I)ressly  denies  that  there  was 
any  inistalu'. — Per  Boyd,  C.  : — 
The  agr('ement  })rovided  foi*  a 
valuation,  not  a formal  aiLitra- 
tion,  and  judicial  y)rocedure  was 
I'lot  contem])lated  or  necessary. 


[vOL. 

and  either  the  company’s  valuer 
was  to  be  deemed  its  represen- 
tative when  the  owner’s  state- 
ment was  made,  or,  if  not,  the 
provision  as  to  the  absence  of  a 
representative  was  sufficient  to 
prevent  any  weight  being  given 
to  this  objection.  — Per  Mere- 
dith, C.J.O. : — The  agreement 
was,  it  would  seem,  one  for  valu- 
ation ; but,  even  if  the  proceed- 
ings were  looked  upon  as  an  ar- 
bitration, the  validity  of  the 
award  was  not  affected,  for  the 
statement  of  the  owner  was 
really  made  as  the  basis  of  and 
as  explanatory  of  the  nature  of 
his  claim,  and  was  no  different 
from  the  statement  of  counsel  in 
similar  circumstances.  — Per 
Hodgins,  J.A.  : — The  agreement 
provided  for  a settlement  of  the 
claim  by  valuation,  which,  under 
sec.  191  of  the  Dominion  Rail- 
way Act,  R.S.C.  1906,  ch.  37,  is 
open  to  the  parties  instead  of  a 
formal  arbitration.  Ee  Laidlaw 
and  Camphellford  Lake  Ontario 
and  Western  R.W.  Co.,  209. 

See  Railway,  2. 


ARREST. 

See  Criminal  Law. 


ASSESSMENT  AND  TAXES. 

Special  Lien  of  Municipalitij 
on  Lands  for  Unpaid  Taxes 
thereon — Assessment  Act,  1904, 
sec.  89 — Assertion  and,  Enforce- 
ment hy  Aid  of  Court — Sale  of 
Lands  — Claims  for  Liens  on 
Several  LjoIs  of  one  Owner  — 
Joinder  in  one  Action — Rule  69 
— ' ‘ E n f o rc cable  hy  Actio n ’ ’ — 
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Loss  of  Right  to  Redeem  Tax 
Purchaser  — Promissory  Notes 
Taken  for  Unspecified  Portions 
of  Taxes  — Judgment  Obtained 
upon  Notes — Election  to  Proceed 
under  sec.  90 — Loss  of  other  Re- 
medies— Offices  of  Tax  Collector 
and  Clerk  United  in  one  Person 
— Demand  — ■ Affidavit  of  Asses- 
sor under  sec.  47  not  Made  until 
after  Action — Secs.  66  ayid  67  of 
Act — Municipal  Act,  sec.  409 — 
Validity  of  Individual  Assess- 
ments — Descriptions  of  Lots  — 
Secs.  22,  33,  36,  39,  40,  127  of 
Assessment  Act  — Amendment 
by  10  Edw.  VII.  ch.  8S— Effect 
of — Blocks  of  Layid  — Subdivi- 
sions — Judgment  — Preserva- 
tion of  Remedies.] — In  an  ac- 
tion by  a town  corporation  for  a 
declaration  that  taxes  to  the 
amount  of  $9,531.30,  for  the 
years  1906  to  1910,  on  a large 
number  of  parcels  of  land  in  the 
town,  were  charged  by  special 
lien  on  these  parcels  in  priority 
to  other  claims  and  incum- 
brances ; and  for  payment  by  the 
defendants,  a land  company  in 
liquidation,  the  original  owner 
of  the  lots,  and  another  com- 
pany, the  trustee  for  the  bond- 
holders of  the  land  company,  of 
that  sum  and  interest,  etc. ; and, 
in  default  of  payment,  for  en- 
forcement of  the  lien  by  sale ; 
and  for  other  relief: — Held,  (1) 
that  sec.  89  of  the  Assessment 
Act,  1904,  4 Edw.  VII.  ch.  23, 
enabled  the  plaintiffs  to  invoke 
the  aid  of  the  Court  to  enforce 
the  lien  given  by  that  section ; 
the  Court  was  not  called  on  to 
declare  the  lien,  but  to  assist  the 


plaintiffs  to  realise  it  by  decree- 
ing a sale. — (2)  That,  if  the 
plaintiffs  established  their  right 
to  judgment  for  the  taxes,  their 
special  statutory  lien  could  be 
made  effective,  by  a judgment 
which  would  carry  the  right  to 
sell  under  the  Execution  Act,  oi- 
by  an  order  providing  for  a 
sale. — (3)  That  claims  for  liens 
on  separate  lots  belonging  to  one 
owner  were  properly  joined  in 
j one  action,  under  Rule  69. — (4) 
j That  the  lien  given  by  the  sec- 
tion is  not  a mere  possessory  lien, 
but  a lien  ''enforceable  by  ac- 
tion ; ’ ’ and,  although,  if  so  en- 
forced, the  owner  may  lose  the 
right  to  redeem  a tax  purchase]*, 
he  has  no  cause  to  complain  if 
his  default  is  taken  advantage  of 
either  by  distress,  action,  or  rea- 
lisation of  lien,  without  waiting 
for  three  years. — Mutrie  v.  Alex- 
ander (1911),  23  O.L.R.  396. 
does  not  apply  to  or  affect  the 
plaintiffs’  rights  under  sec.  89. — 
(5)  That,  by  taking  promissory 
notes  for  the  taxes  of  1906  and 
1907  upon  some  of  the  parcels, 
without  distinguishing  the  speci- 
fic lands  or  lots  or  the  taxes  re- 
lating thereto  which  entered  into 
the  amount  of  any  one  of  the 
notes,  and  by  suing  and  obtain- 
ing judgment  against  the  land 
company  upon  two  of  the  notes, 
the  plaintiffs  had  elected  to  pro- 
ceed undei*  sec.  90  of  the  Act  and 
ti’eat  the  taxes  as  a debt : the 
effect  of  a judgment  foi*  pail  of 
the  debt,  leaving  the  i*est  indis- 
tinguishable as  to  definite  taxes 
or  lots,  was  so  to  alter  the  situa- 
tion as  to  put  it  beyond  the 
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power  of  the  plaintiffs  to  realise 
in  any  other  way.  — Bank  of 
Africa  v.  Salisbury  Gold  Mining 
Co.,  [1892]  A.C.  281,  284,  ap- 
plied.— (6)  That  if  in  1908  and 
1909  the  tax  collector  of  the 
town  was  the  same  person  as  the 
clerk,  he  was  not  disabled  from 
making  a demand. — (7)  That  if 
in  1910  the  assessor  failed  to 
make  the  affidavit  required  by 
sec.  47  of  the  Assessment  Act, 
1 904,  until  after  action  brought, 
the  objection  that  the  taxes  were 
not  due  when  sued  for  was  an- 
swered by  secs.  66  and  67  of 
that  Act  and  by  sec.  409  of  the 
Municipal  Act,  1903,  3 Edw. 
YII.  ch.  19. — (8)  The  validity  of 
individual  assessments  dealt 
with,  and  the  provisions  of  secs. 
22,  33,  36,  39,  40,  and  127  of  the 
Act  of  1904,  and  the  amend- 
ments to  secs.  39  and  40  by  10 
Edw.  VII.  ch.  88,  considered; 
certain  of  the  taxes  claimed  be- 
ing regarded  as  properly  asses- 
sed and  certain  others  not  pro- 
perly assessed,  having  regard  to 
the  descriptions  of  the  lots. — 
(9)  The  taxes  on  lots  grouped 
as  ‘‘1908,  West  King,  north  half 
17,  18,  19,  East  King,  32,  33, 
34,”  disallowed,  following  Bla- 
key  V.  Smith  (1910),  20  O.L.R. 
279,  and  Christie  v.  Johnston 
(1866),  12  Gr.  534,  notwith- 
standing the  amendment  made 
to  sec.  127  of  the  Act  of  1904  by 
10  Edw.  VII.  ch.  88,  sec.  22: 
the  section  as  altered  still  pre- 
sux)poses  an  assessment  in  one 
block,  and  that  the  taxes  upon 
the  block  so  assessed  are  due  and 
in  arreai’. — (10)  The  taxes  in 
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respect  of  a number  of  lots 
where  the  descriptions  were  too 
indefinite  — such  as,  in  1908, 
“East  Main,  part  Market 
Square,”  and  “Main  to  Market 
16  lots” — were  disallowed. — In 
the  result,  the  judgment  of 
Kelly,  J.,  at  the  trial,  dismiss- 
ing the  action,  was  set  aside,  and 
the  plaintiffs  were  awarded 
judgment  for  the  amount  of 
taxes  allowed  ($2,780.72),  with 
interest,  subject  to  certain  de- 
ductions, without  prejudice  to 
the  plaintiffs’  rights  upon  the 
notes  and  judgment  above  refer- 
red to;  and,  in  default  of  pay- 
ment of  the  amount  found  due 
within  one  month,  the  plaintiffs 
to  be  at  liberty  to  proceed  to 
realise  their  specific  liens,  upon 
the  separate  properties  assessed, 
by  sale;  the  plaintiffs,  not  hav- 
ing established  their  right  to 
taxes  other  than  those  now  al- 
lowed, Avere  not  to  be  debarred 
by  the  judgment  from  taking 
any  other  steps  open  to  them 
under  the  Assessment  Act.  Town 
of  Sturgeon'  Falls  v.  Imperial 
Land  Co.,  62, 


ASSIGNMENT  OF  LEASE. 

See  Landlord  and  Tenant,  2. 


ASSIGNMENT  OF  REVERSION. 

See  Landlord  and  Tenant,  4. 
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See  Arbitration  and  Award. 
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BANKS  AND  BANKING. 

See  Bills  and  Notes,  1,  2. 


BENEriCIARY  CERTIFICATE. 

See  Insurance. 


BENEVOLENT  SOCIETY. 

See  Insurance. 


BILLS  AND  NOTES. 

1.  Cheques  Brawn  on  Bank — 
Presentment  — Dishonour  — 
Notice  — Time  — Discharge  of 
Endorsers  — Bills  of  Exchange 
Act,  sec.  86 — Clearing  House  Re- 
gulations — Canadian  Bankers^ 
Association — Incorporating  Act, 
63  <&  64  Yict.  ch.  93  (Z>.)]  — 
Held  (affirming  the  judgment 
of  Middleton,  J.,  30  O.L.R. 
299),  that  the  two  cheques  in 
question  were  not  presented  | 
' ^ within  a reasonable  time  ’ ’ | 
(sec.  86  of  the  Bills  of  Exchange  | 
Act)  after  their  endorsement! 
and  delivery  by  the  defendants  | 
to  the  plaintiff  bank,  having  due  | 
regard  to  their  nature  as  che- 
ques, and  to  the  usage  of  trade  | 
with  regard  to  cheques,  and  the  j 
facts  of  the  particular  case ; and,  | 
in  consequence  of  the  delay,  the  j 
defendants  as  endorsers  were 
absolutely  released. — The  ques- ! 
tion  whether  the  mistakes  and ! 
irregularities  in  connection  with  I 
the  notices  of  protest  and  dis-  ■ 
honour  would  have  operated  as ' 
a release  of  the  defendants  if 
the  presentment  had  been  in 
time,  was  not  considered. — Re- 
view of  the  authorities  and  dis- 
cussion of  the  effect  of  the  rules 
of  clearing  houses  established  in 


Canada  by  the  Canadian  Bank- 
ers’ Association,  incorporated 
by  63  & 64  Viet.  ch.  93  (D.) 
Bank  of  British  North  America 
V.  Haslip,  Bank  of  British  North 
America  v.  Elliott,  442. 

2.  Cheque  Drawn  on  Bank — 
Presentment  — Dishonour  — 
Notice  — • Time  — Discharge  of 
Endorser  — Bills  of  Exchange 
Act,  secs.  86,  101,  121,  126 — Pro- 
test— Notice  of  Dishonour — Cus- 
tom of  Banks  and  Clearing 
House.] — The  cheque  in  ques- 
tion in  this  action  — the  facts 
being  similar  to  those  in  Bank  of 
British  North  America  v.  Haslip 
and  Bank  of  British  North  Amer- 
ica V.  Elliott,  ante — was  drawn 
and  delivered  to  the  plaintiff' 
company,  to  whom  it  was  nego- 
tiated by  the  endorser,  on  the 
29th  September,  and  was  not 
presented  until  the  3rd  October : 
— Held,  affirming  the  judgment 
of  Middleton,  J.,  that  the  en- 
dorser was  released  by  reason  of 
the  cheque  not  having  been  pre- 
sented ‘ ‘ within  a reasonable 
time”  (sec.  86  of  the  Bills  of 
Exchange  Act)  after  its  endorse- 
ment and  negotiation  by  him. — 
Per  Middleton,  J.  (upon  a point 
not  considered  by  the  appellate 
Court)  : — The  cheque  was  dis- 
honoured on  the  3rd  or  4th  Oc- 
tober r,  and  was  not  protested 
until  the  6th,  whereas  sec.  121 
of  the  Act  requires  that  ])rotest 
shall  be  made  upon  the  day  of 
dishonour;  and  notice  of  protest 
may  be  given  on  the  following 
day  (sec.  126).  Section  101,  re- 
lating to  notice  of  dishonour. 
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does  not  operate  to  extend  the 
time  for  protesting. — Per  Mac- 
LAREN,  J.A. : — It  was  not  to  be 
presumed  that  the  endorser  had 
contracted  with  reference  to  the 
custom  of  presenting  cheques 
through  the  banks  and  the  clear- 
ing house  in  the  city  of  Toronto. 
— Firth  V.  Brooks  (1861),  4 L. 
T.N.S.  467,  distinguished.  Har- 
ris Abattoir  Co.  v.  Mayhee  & 
Wilson  and  Boyd,  453. 

3.  Promissory  Notes — Loan  of 
Money — Exaction  of  Excessive 
Bate  of  Interest  before  Maturity 
— Money-Lenders  Act,  B.S.C. 

1906,  ch.  122,  secs.  6-11 — Secur- 
ity not  Wholly  Void — Voluntary 
Abandonment  of  Excess  m Ac- 
tion upon  Note — Recovery  upon 
Note  less  Excess  of  hiterest  — 
Costs — Authority  of  Judicial  De- 
cisions— Duty  of  County  Court 
Judge.]  — In  an  action  in  a 
Division  Court  upon  a promis- 
sory note,  dated  the  10th  May, 

1907,  for  $162.71,  made  by  the 
defendant  in  favour  of  the  plain- 
tiff, who  was  found  to  be  a 
‘ ‘ money-lender,  ’ ’ within  the 
meaning  of  the  Money-Lenders 
Act,  R.S.C.  1906,  ch.  122,  the 
plaintiff  admitted  that  the 
$162.71  included  interest  at  24 
})er  cent,  per  annum,  but  in  the 
j)ai‘ticulars  of  his  claim  deduct- 
ed from  the  pi’incipal  a sum  re- 
I)resenting  the  difference  be- 
tween 24  per  cent,  and  12  per 
cent.,  and  claimed  interest  at  12 
per  cent,  from  matui*ity,  accord- 
ing to  the  tenor  of  the  note.  Sec- 
tion 6 of  the  Act  prohibits  the 
stipulation,  allowance,  or  exac- 


tion ''on  any  negotiable  instru- 
ment, contract  or  agreement, 
concerning  a loan  of  money,  the 
principal  of  which  is  under 
$500,”  of  a rate  of  interest  or 
discount  greater  than  12  per 
cent,  per  annum: — Held,  that 
the  statute  did  not  render  the 
whole  transaction  represented 
by  the  note  void  (see  sec.  7),  but 
merely  vitiated  it  so  far  as  it 
contravened  the  provision  of 
sec.  6 with  regard  to  interest. — 
Sections  6-11  of  the  Act  consid- 
ered. — Distinction  between  the 
Canadian  and  English  Mone}^- 
Lenders  Acts  pointed  out. — Dic- 
tum of  Clute,  J.,  in  Bellayny  v. 
Porter  (1913),  28  O.L.R.  572, 
not  followed.  The  decision  of 
the  Court  in  that  case  explained. 

— And  held,  that,  while  the 
plaintiff  was  entitled  to  judg- 
ment, the  defendant  was  entitled 
to  be  relieved  from  payment  of 
the  excess  of  interest,  but  only 

I from  the  13th  July,  1906,  the 
I date  mentioned  in  sec.  9 — Per 
Hodgins,  J.A. : — The  voluntary 
abandonment  of  the  excess  did 
not  purge  the  notice  of  the  vice 
inherent  in  it. — Per  Riddell,  J.  : 

— A County  Court  Judge  is 
wholly  right  in  following  the 
opinion  of  one  Judge  of  the  Ap- 
pellate Division  where  the  other 
Judges  express  no  contrary  opin- 
ion.— There  was  an  exaction  of 
interest  greater  than  12  per 
cent,  per  annum,  and  it  was  im- 
material that  this  was  interest 
before  maturity. — The  judgment 
of  Taylor,  Jun.  Co.  C.el.,  dis- 
missing the  action,  was  reversed 
upon  appeal,  l)ut  no  costs  of  the 
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appeal  were  allowed.  Bellarny 
V.  Timbers,  613. 

See  Assessment  and  Taxes. 


BILLS  OF  SALE  AND  CHATTEL 
MORTGAGE  ACT. 

See  Contract,  3. 


BOUNDARIES. 

See  Municipal  Corporations, 
2, — Party  Wall. 


BRIDGES. 

See  Municipal  Corporations, 

2. 


BUILDING  RESTRICTIONS. 

See  Municipal  Corporations, 

1. 


BUILDINGS. 

See  Contract,  2 — Dower  — 
Negligence,  2 — Party  Wall. 


BY-LAWS. 

See  Company,  2 — Highway, 
3,  4 — Insurance  — Municipal 
Corporations  — Vendor  and 
Purchaser,  2. 


CANADIAN  BANKERS’ 
ASSOCIATION. 

See  Bills  and  Notes,  1,  2. 


CASES. 

Andreas  v.  Canadian  Paciffc 
R.W.  Co.  (1905),  37  S.C.R.  1, 
applied.]  — See  Water  and 
Watercourses,  2. 

Archer  v.  Stone  (1898),  78 


L.T.R.  34,  discussed  and  ap- 
plied.]— See  Vendor  and  Pur- 
CHxiSER,  3. 

Badgely  v.  Bender  (1834),  3 
O.S.  221,  followed.]— .S'ee  High- 
way, 3. 

Bank  of  Africa  v.  Salisbury 
Gold  Mining  Co.,  [1892]  A.C. 
281,  284,  applied.] — See  Assess- 
ment AND  Taxes. 

Bank  of  B7dtish  Noidli  Amer- 
ica V.  Haslip,  Bank  of  British 
North  America  v,  Elliott  (1914), 
30  O.L.R.  299,  affirmed.] — See 
Bills  and  Notes,  1. 

Barangah  Oil  Refining  Co.,  In 
re,  Amiot’s  Case  (1887),  36  Cli. 
D.  702,  referred  to.] — See  Com- 
pany, 3. 

Beatty  v.  Mathewson  (1908), 
40  S.C.R.  557,  referred  to.]  — 
See  Contract,  3. 

Bellamy  v.  Porter  (1913),  28 
O.L.R.  572,  explained,  and  die- 
tum  of  Clute,  J.,  not  followed.  | 
— See  Bills  and  Notes,  3. 

Berkinshaw  v.  Hendersoi 
(1909),  1 O.W.N.  97,  14  O.W. 
R.  833,  followed.] — See  Com- 
pany, 2. 

Blakey  v.  Smith  (1910),  20  0. 
L.R.  279,  followed.] — See  As- 
sessment AND  Taxes. 

Brocket,  In  re,  [1908]  1 Ch. 
185,  followed.]— Will,  2. 

Bur  row  es  v.  Molloy  (1845),  2 
Jo.  & Lat.  521,  distingTiished.  I 
— See  Mortgage. 

(\irr  V.  Town  of  North  Baij 
(1913),  28  O.L.R.  623,  consider- 
ed and  apj)lied.| — See  IMunici- 
PAL  Corporations,  3. 

Cavanagh  and  Ca)iada  Atla)i- 
tic  R.W.  'Co.,  In  re  (1907),  14 
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O.L.R.  523,  'followed.]  — See 
Railway,  2. 

Christie  v.  Johnston  (1866), 
12  Or.  534,  followed.] — See  As- 
sessment AND  Taxes.  j 

Clement,  Re  (1910),  22  O.L.  | 
R.  121,  distinguished.]  — See\ 
Will,  2. 

Clydehank  Engineering  and 
Shipbuilding  Co.  v.  Don  Jose 
Ramos  Yzquierdo  y Castaneda, 
[1905]  A.C.  6,  applied  and  fol- 
lowed.]— See  Contract,  2. 

Cooper  V.  Bill  (1865),  3 H.  & 
C.  722,  729,  referred  to.] — See\ 
Contract,  3. 

Copeland-Chatterson  Co.  v. 
Hickok  (1907),  16  Man.  R.  610, 
distinguished.  ] — See  Covenant. 

Diehl  V.  Z anger  (1878),  39 
Mich.  601,  approved  and  ap- 
plied.]— See  Party  Wall. 

Dolan  V.  Baker  (1905),  10  0.  | 
L.R.  259,  referred  to.] — See\^ 
Contract,  3.  | 

Dommion  Natural  Gas  Co.  v.  | 
Collins,  [1909]  A.C.  640,  646, 
.specially  referred  to.]  — See 
Negligence,  1. 

Elphinstone  {Lord)  v.  Monk- 
land  Iron  and  Coal  Co.  (1886), 
11  App.  Cas.  332,  applied  and 
followed.] — See  Contract,  2. 

Fenner  v.  Blake,  [1900]  1 Q. 
15.  426,  82  L.T.R.  149,  69  L.J. 
Q.P>.  257,  distinguished.]  — iSVc  [ 
Landlord  and  Tenant,  3.  ' 

Firth  V.  Brooks  (1861),  4 L. 
T.N.S.  467,  distinguished.] — Sec 
Hills  and  Notes,  2. 

Glynn  v.  City  of  Niagara,  Falls 
(1913),  29  O.L.U.  517,  affirm- 
<'d.] — See  Highway,  1. 

Good  and,  Joe  oh  Y.  SJurntz^ 


[voL. 

Son  Co.  Limited,  Re  (1911), 
23  O.L.R.  544,  followed.]— 
Company,  2. 

Gordon  v.  Street,  [1899]  2 Q. 

B.  641,  discussed  and  applied.] 
— See  Vendor  and  Purchaser, 

3. 

Grand  Trunk  R.W.  Co.  v.  Jen- 
nings  (1888),  13  App.  Cas.  800, 
specially  referred  to.]  — See 
Damages. 

Great  North-West  Central  R. 
W.  Co.  V.  Charlehois,  [1899]  A. 

C.  114,  applied  and  followed.] 
— See  Company,  1. 

Hamilton  Street  R.W.  Co.  v. 
City  of  Hamilton  (1906),  38  S. 
C.R.  106,  referred  to.]  — Sec 
Highway,  4. 

Hanrahan  v.  Hanrahan 
(1890),  19  O.R.  396,  considered 
and  distinguished.]  — See  In- 
fants. 

Hicks  V.  Newport,  etc.,  R.W. 
Co.  (1857),  4 B.  & S.  403  (note), 
specially  referred  to.]  — See 
Damages. 

Hitchcock  V.  Coker  (1837),  6 
A.  & E.  438,  followed.]  — See 
Covenant. 

Unhand  v.  Grattan  (1833), 
Alcock  & Napier  389,  applied 
and  followed.] — See  Contract, 
2 

James  Bay  R.W.  Co.  v.  Arm- 
strong, [1909]  A.C.  624,  fol- 
lowed.] — See  Railwl\y,  2. 

Johnston  v.  Shortreed  (1886), 
12  O.R.  633,  referred  to.] — See 
Contract,  3. 

Kenny  v.  Caldwell  (1894-5), 
21  A.R.  110,  24  S.C.R.  699,  fol- 
lowed.]—Highway,  3. 

Ketch eson  and  Canadian  Nor- 
thern Ontario  R.W.  Co.,  Re 
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(1913),  29  O.L.R.  339,  follow- 
ed.]— See  Railway,  2. 

Kilmer  v.  British  Columbia 
Orchard  Lands  Limited,  [1913] 
A.C.  319,  followed.] — See  Ven- 
dor AND  Purchaser,  2. 

Lake  Erie  and  Western  R.W. 
Co.  V.  Craig  (1896),  73  Fed. 
Repr.  642,  not  approved.] — See 
Negligence,  3. 

Law  V.  Local  Board  of  Red- 
ditch,  [1892]  1 Q.B.  127,  ap- 
plied and  followed.] — See  Con- 
tract, 2. 

Levin  v.  Neiv  York  Elevated 
R.R.  Co.  (1901),  165  N.T.  572, 
approved.] — See  Railway,  2. 

Lowry  v.  Thompson  (1913), 
29  O.L.R.  478,  explained  and  dis- 
tinguished.]— See  Motor  Veh- 
icles Act. 

McEntire  v.  Crossley  Bro- 
thers Limited,  [1895]  A.C.  457, 
distinguished.]  — See  Sale  of 
Goods. 

McGregor  v.  McNeil  (1882), 
32  U.C.C.P.  538,  followed.]  — 
See  Contract,  3. 

McKain  and  Canadian  Birk- 
beck  Co.,  In  re  (1904),  7 O.L. 
R.  241,  referred  to.] — See  Com- 
pany, 2. 

McManus  v.  Rothschild 
(1911),  25  O.L.R.  138,  applied 
and  followed.] — See  Contract, 

2. 

Marsh  v.  Tyrrell  (1828),  2 
Hogg.  Ecc.  84,  specially  referred 
to.] — See  AVill,  1. 

Mathewson  v.  Beatty  (190(>), 
15  O.L.R.  557,  referred  to.]  — 
See  Contract,  3. 

Midliner  v.  Florence  (1878), 
3 Q.B.D.  484,  491,  referred  to.] 
— See  Contract,  3. 


Mutrie  v.  Alexander  (1911), 
23  O.L.R.  396,  distinguished.  | 
— See  Assessment  and  Taxes. 

Nichols  V.  Marsland  (1875), 
L.R.  10  Ex.  258,  distinguished.  | 

— See  Water  and  Water- 
courses, 2. 

Oppenheimer  v.  Hirsch 
(1896),  5 App.  Div.  N.Y.  232, 
distinguished.  ] — See  Covenant. 

Pigott  and  Kern,  Re  (1913), 
4 O.W.N.  1580,  referred  to.]  — 
See  Vendor  and  Purchaser,  1. 
Pigott  V.  Bell  (1913),  5 O.W. 

N.  314,  referred  to.] — See  Ven- 
dor AND  Purchaser,  1. 

Piper  V.  Stevenson  (1913),  28 

O. L.R.  379,  considered  and  ap- 
plied.]— See  Limitation  of  Ac- 
tions. 

Rex  V.  Ilelliwell  (1914),  30  0. 
L.R.  594,  distinguished.] — See 
Criminal  Law,  1. 

Rex  V.  Honan  (1912),  26  0. 
L.R.  484,  distinguished.]  — See 
Criminal  Law,  1. 

Rickards  v.  Lothian,  [1913] 
A.C.  263,  distinguished.]  — See 
Water  and  Watercourses,  2. 

Robinson  v.  Morris  (1909),  19 
O.L.R.  633,  applied.]  — Sec 
Criminal  Law,  2. 

Roe  d.  Bamford  v.  Tlayley 
(1810),  12  East  464,  followed.] 
— See  Landlord  and  Tenant,  4. 

Rylands  v.  Fletcher  (18681 , 
L.R.  3 11. L.  330,  distinguished.] 

— See  Water  and  Water- 
courses, 2. 

Smith  V.  Smith  (1910),  22  0. 
L.R.  127,  distinguished.]  — ‘S’rr 
Will,  2. 

Slail;  V.  Fenner,  [1912]  2 Cli. 
504,  distinguished.] — Sec  Land- 
lord AND  Tenant,  3. 
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^toddari  v.  Toivn  of  Owen 
Sound  (1912),  27  O.L.R.  221, 
considered  and  applied.]  — See 
Municipal  Corporations,  3. 

Swanwick  v.  Sothern  (1839), 
9 A.  & E.  895,  followed.] — See 
Contract,  3. 

Tarling  v.  Baxter  (1827),  6 B. 
& C.  360,  followed.] — See  Con- 
tract, 3. 

Thames  Iron  Works  Co.  v. 
l^atent  Derrick  Co.  (1860),  1 
J.  & H.  93,  followed.]  — See 
Contract,  3. 

Toronto  Corporation  v.  Tor- 
onto R.W.  Co.,  [1907]  A.C.  315, 
distinguished.] — See  Contract, 

1. 

Townsend  v.  Eumhall  (1909), 
19  O.L.R.  433,  applied  and  fol- 
lowed.]— See  Contract,  2. 

Turley  v.  Bates  (1863),  2 H. 
& C.  200,  followed.] — See  Con- 
tract, 3. 

Utterson  Lumber  Co.  v.  H.  W. 
Petne  Limited  (1908),  17  O.L. 
R.  570,  approved.] — See  Sale 
OF  Goods. 

Vamdyke  and  Village  of 
Crimsby,  Be  (1909),  19  O.L.R. 
402,  considered  and  applied.]  — 
See  Municipal  Corporations,  3. 

Volcanic  Oil  and  Gas  Co.  v. 
Chaplin  (1912),  27  O.L.R.  34, 
484,  reversed.] — See  Water  and 
Watercourses,  1. 

Wallace  v.  Moore  (1871),  18 
Or.  560,  specially  referred  to.] 
— See  Dower. 

Watson  V.  Jackson  (1914),  30 
O.L.R.  517,  affirmed.]  — See 
Water  and  Watercourses,  3. 

Waits  V.  Smith  (1890),  62  L. 
T.R.  453,  applied  and  followed.] 
— See  Covenant. 


West  V.  Lawday  (1865),  11  H. 
L.C.  375,  followed.]— Will, 

2. 

Weston  V.  County  of  Middle- 
sex (1914),  30  O.L.R.  21,  af- 
firmed.]— See  Highway,  2. 

Wettlaufer  v.  Scott  (1893),  20 
A.R.  652,  followed.] — See  Sale 
OF  Goods. 

Willson  V.  Thomson  . {WlA) , 
30  O.L.R.  502,  affirmed.]— 
Mortgage. 

Woodbridge  d'  Sons  v.  Bel- 
lamy, [1911]  1 Ch.  326,  follow- 
ed.]— See  Covenant. 

Wynne  v.  Dolby  (1913),  30 

0. L.R.  67,  applied.] — Motor 
Vehicles  Act. 

Yates  V.  Whyte  (1835),  4 
Bing.  N.C.  272,  specially  referr- 
ed to.] — See  Damages. 

Ydun,  The,  [1899]  P.  236,  81 
L.T.R.  10,  15  Times  L.R.  361, 
68  L.J.N.S.P.  101,  explained  and 
distinguished.  ] — See  Highwaa^ 

1. 


CEMETERY. 

SGe  Muncipal  Corporations, 

2. 

CERTIORARI. 

See  Criminal  Law,  1. 


CHEQUES. 

See  Bills  and  Notes,  1,  2. 


CHOSE  IN  ACTION. 

See  Landlord  and  Tenant,  1. 


CLEARING  HOUSE. 

See  Bills  and  Notes,  1,  2. 
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COLLISION. 

See  Supreme  Court  op  On- 
tario. 


COMPANY. 

1.  Poivers — Mortgage  of  Com- 
pany’s Properties  to  Share- 
holder to  Secure  Piir  chase- 
money  of  Shares — -Previous  Ad- 
vances to  Company  hy  Share- 
holder — Mortgage  Allowed  to 
Stand  as  Security  for  Advances 
— Estoppel  — Res  Judicata  — 
Consent  Judgment  hy  Mortgagee 
against  Company — Simple  Con- 
tract Creditor — Statics  to  Attack 
Ultra  Vires  Mortgage.] — Two  of 
the  five  incorporators  and  hold- 
ers of  the  capital  stock  of  a com- 
pany, incorporated  under  the  On- 
tario Companies  Act,  after  mak- 
ing advances  to  a large  amount 
for  the  purposes  of  the  company, 
sold,  in  consequence  of  a differ- 
ence of  opinion  as  to  the  policy 
to  be  pursued,  their  shares  to  a 
third  shareholder,  the  necessary 
transfers  being  made  to  keep  the 
organisation  of  the  company  in- 
tact. As  part  of  the  arrange- 
ment, they  cancelled  the  liability 
of  the  company  for  the  ad- 
vances, and  then  took  from  the 
company  a mortgage  on  the 
company’s  properties  for  the 
sum  they  had  agreed  to  accept 
for  their  shares  and  the  cancel- 
lation of  the  claims.  The  pur- 
chasing shareholder  and  all  the 
other  shareholders,  who  were  his 
nominees,  approved  of  this 
mortgage.  The  purchasing 
shareholder  managed  the  com- 
])any  for  some  time,  making 


such  advances  as  were  neces- 
sary, and  a number  of  payments 
were  made  on  account  of  the 
mortgage.  Subsequently  de- 
fault occurred  and  the  mort- 
gagees brought  an  action,  and 
obtained,  the  company  consent- 
ing, a judgment  for  sale.  This 
action  was  thereafter  brought 
by  simple  contract  creditors  of 
the  company  asking  for  judg- 
ment for  their  debt  and  for  a 
declaration  that  the  mortgage 
was  idtra  vires  and  it  and  the 
consent  judgment  void  as 
against  the  plaintiffs  and  the 
other  creditors  of  the  defend- 
ant company: — Held,  that  the 
consent  judgment  did  not  op- 
erate as  an  estoppel  or  in  any 
way  strengthen  the  validity  of 
the  mortgage. — Held,  also,  that 
a company  cannot  legally  devote 
its  capital  to  a purpose  not  con- 
templated by  its  charter.  To 
do  so  is  ultra'  vires.  The  com- 
pany, while  it  did  not  buy  i]i 
its  own  stock,  gave  a mortgage, 
to  secure  the  payment  for  stock, 
upon  a sale  by  a stockholder  to 
a third  party,  and  its  assets  were 
depleted  to  the  amount  of  the 
mortgage  in  excess  of  those  lia- 
bilities of  tlie  comj)any  which 
were  cancelled.  The  moitgage 
was,  therefore,  so  far  as  it  se- 
cured the  payment  of  i)urchase- 
moiiey,  ultra,  vires  and  void; 
but  it  might  be  upheld  to  the 
extent  of  the  amount  due  to  the 
mortgagees  for  advances.  — 
Great  North-West  Central  R.W. 
Co.  v.  Charlebois,  I1899]  A.C. 
114,  applied  and  followed. — 
Th(‘  plaintiffs  had,  it  was  heUL 
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as  simple  contract  creditors  of 
the  company,  no  status  to  at- 
tack the  mortgage  as  ultra  vires; 
but  it  was  also  held  (Riddell, 
J.,  dissenting),  that,  as,  by  an 
amendment  at  the  trial,  the 
company  repudiated  the  mort- 
gage and  asked  to  have  it  de- 
clared void,  the  case  could  be 
dealt  with  as  if  the  company 
w^ere  the  attacking  party  and 
asking  for  the  declaration  of  in- 
validity.— Judgment  of  Middle- 
ton,  J.,  reversed;  Riddell,  J., 
dissenting.  Northern  Electric 
and  Manufacturing  Co.  Limited 
V.  Cordova  Mines  Limited,  221. 

2.  Refusal  to  Record  Transfer 
of  Share  — Agreement  of  Cor- 
porators to  Restrict  Transfera- 
bility of  Shares — Agreement  be- 
tween Shareholders  and  Com- 
pany and  between  Shareholders 
after  Incorporation — Failure  to 
Prove  Satisfactorily  — Effect  of 
Agreements  if  Established  — 
Consideration  — Remedy  for 
Breach — By-law  of  Directors — 
Companies  Act,  2 Geo.  V.  ch  31, 
sec.  54 — Purchaser  for  Value 
without  Notice  of  Restriction — 
Order  Compelling  Entry  of 
Transfer  and  Issue  of  Certifi- 
cate— Form  of  Order — Sec.  52 
of  Act.] — The  letters  patent  un- 
der the  Ontario  Companies  Act, 
issued  in  June,  1903,  creating 
{ind  constituting  certain  per- 
sons, of  whom  W,  was  one,  n 
corporation  under  the  a])ove 
7ianie,  contained  no  provision 
authorising  the  directors  or  the 
association  to  restrict  tiie  light 
of  a shareliolder  to  transfer  his 
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shares;  but  the  association  as- 
serted that  such  a restriction 
was  imposed  by  an  agreement 
entered  into  by  the  incorpora- 
tors before  the  issue  of  the  let- 
ters patent,  by  wRich  it  was 
agreed  that  none  of  the  shares 
should  be  transferred  without 
the  consent  of  all  the  sharehold- 
ers, and  by  a similar  agreement 
entered  into  between  the  share- 
holders and  the  company  and  by 
each  shareholder  with  the 
others,  after  the  issue  of  the  let- 
ters patent;  and  the  association 
refused  to  register  a transfer  of 
a share  from  W.  to  A. : — Held, 
that  such  agreements  ought  to 
be  proved  in  the  clearest  and 
most  satisfactory  way;  and  the 
evidence  as  to  the  making  of 
the  agreements  alleged  was  not 
satisfactory.  — Berkinshaw  v. 
Henderson  (1909),  1 O.W.N. 
97,  14  O.W.R.  833,  followed.— 
But,  assuming  that  the  making 
of  the  agreements  had  been  es- 
tablished, they  afforded  no  valid 
ground  for  the  refusal  of  the 
association  to  register  the  trans- 
fer to  A. : there  was  no  consid- 
eration for  the  agreement  said 
to  have  been  entered  into  be- 
I tween  the  shareholders  and  the 
association;  and  the  agreements 
of  the  shareholders,  inter  se,  did 
not  attach  to  the  shares  the  in- 
i cident  of  non-transferability 
without  the  consent  of  all  the 
shareholders;  and  the  only  re- 
medy for  breach  would  be  an 
action  for  damages,  or,  in  the 
case  of  a threatened  breach,  an 
injunction  to  restrain  it. — The 
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distinction  between  such  an 
agreement  as  was  here  alleged 
and  an  agreement  contained  in 
a company’s  articles  of  associa- 
tion or  deed  of  settlement, 
pointed  out. — The  terms  of  the 
arrangement  said  to  have  been 
made  at  the  first  meeting  of  the 
shareholders  were  not  put  into 
the  form  of  a by-law  or  resolu- 
tion, and  no  record  of  the  ar- 
rangement was  made  in  the  min- 
ute-book of  the  association;  and 
even  a by-law  of  the  directors 
would  not  have  been  effective. — 
Be  Good  and  Jacob  Y.  Shantz 
Son  <&  Co.  Limited  (1911),  23 
O.L.R.  544,  followed. — The  ef- 
fect of  sec.  54  of  the  Ontario 
Companies  Act,  2 Geo.  V.  ch. 
31,  was  not  considered;  nor  was 
the  point  decided  in  In  re  Mc- 
Kain  and  Canadian  Birkheck 
Co.  (1904),  7 O.L.R.  241,  that 
the  purchaser  of  a share  for 
value  without  notice  of  the  sup- 
posed restriction  was  entitled  to 
have  his  transfer  entered  on  the 
books  of  the  company. — It  was 
ordered  that  the  association 
should  forthwith  upon  present- 
ation of  the  transfer  of  the  one 
share  standing  in  the  name  of 
W.,  from  him  to  A.,  enter  it  in 
their  proper  book,  and  issue  to 
A.  a certificate  in  accordance 
with  the  provisions  of  sec.  52  of 
the  Act  2 Geo.  V.  ch.  31,  Re 
Belleville  Driving  and  Athletic 
Association,  79. 

3.  Winding-up  — Contribu- 
tories — Executors  of  Deceased. 
Person  — Liability  for  Unpaid 
Shares — Evidence  of  Subscrip- 


tion and  Allotmoit — Books  of 
Company — Ontario  C ompanies 
Act,  secs.  121,  140  — Dom- 

inion  Winding-up  Act,  sec. 
144  — Repudiation  — Compro- 
mise — Validity.]  — In  a 
proceeding  for  the  winding-up, 
under  the  Dominion  Winding- 
up  Act,  R.S.C.  1906,  ch.  144,  of 
a company  incorporated  under 
the  Ontario  Companies  Act,  the 
appellants,  the  liquidators  of  the 
company,  sought  to  make  the  re- 
spondents, the  executors  of  M., 
deceased,  liable  for  payment  of 
the  price  of  50  unpaid-for  shares 
of  the  company,  of  which  it  was 
said  M.  was  the  holder  at  the 
time  of  his  death : — Held,  upon 
the  evidence,  in  this  reversing 
the  finding  of  a referee,  that 
the  appellants  had  not  satisfied 
the  onus  of  proof  upon  them 
that  M.  was  a subscriber  for  the 
50  shares.— The  provision  of  the 
Ontario  Companies  Act  (sec. 
121  of  2 Geo.  V.  ch.  31)  that 
certain  books,  which  the  Act  de- 
clares sliall  be  kept,  shall  be 
primd  fade  evidence  in  any  ac- 
tion or  proceeding  ^‘against  the 
corporation  or  against  any 
shareholder  or  member,”  did 
not  make  the  books  of  the  com- 
pany evidence  against  M.,  un- 
less and  until  he  was  otherwis(' 
proved  to  be  a shareholder;  and, 
this  matter  not  being  one 
tween  the  contributories  of  the 
company,”  sec.  144  of  the  Wind- 
ing-up Act  did  not  make  the 
books  evidence  against  M.,  or  tin' 
respondents. — Tliere  was  evid- 
ence that  tile  company  at  oni' 
time  had  an  ap])lication  for 
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shares  purporting  to  be  signed 
by  M.,  but  there  was  no  evidence 
that  such  an  application  was 
signed  b}^  M.,  or  that  the  signa- 
ture was  in  his  handwriting. 
There  was  also  evidence  that  a 
notice  of  the  allotment  of  50 
shares  to  M.  had  been  posted,  ad- 
dressed to  him;  but  there  was 
no  assertion  that  it  was  register- 
ed ; and  so  it  was  not  good  not- 
ice under  sec.  140  of  the  Com- 
panies Act,  if  M.  were  a share- 
holder; and,  even  if  it  could  be 
found  that  M.  received  the  not- 
ice, there  was  no  evidence  of  ac- 
tual acquiescence  in  the  allot- 
ment, and  there  was  evidence  of 
repudiation  soon  after  the  time 
when  the  notice  was  said  to  have 
been  sent.  No  one  should  be 
found  liable  to  pay  a debt  upon 
evidence  purely  circumstantial 
and  quite  as  consistent  with 
non-liability. — In  dealing  with 
this  question,  the  referee  erred: 

(1)  in  substantially  accepting 
the  entries  in  the  company’s 
books  as  evidence,  in  themselves, 
against  the  respondents ; and 

(2)  in  holding  M.  bound  by  the 
company’s  resolution  in  regard 
to  a settlement  made  with  him 
as  if  they  were  his  own  words, 
and  also  bound  by  such  conclu- 
sions as  the  referee  thought 
flowed  logically  from  them. — 
Treating,  however,  the  entries 
in  the  books  of  the  company  as 
legal  evidence  against  the  re- 
spondents, the  primd  facAe  evi- 
dence which  they  would  afford 
would  ])e  fully  met  by  the  testi- 
mony given  before  the  referee 
and  the  probabilities  of  the  case. 
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— In  re  Bai^angah  Oil  Refining 
Co.,  ArnoVs  Case  (1887),  36  Ch. 
D.  702,  referred  to. — Held,  also, 
that  a settlement  or  compromise 
made  in  good  faith  by  M.  and 
the  company,  after  a contest  be- 
tween them  as  to  whether  he  was 
liable  or  not  as  the  holder  of  50 
shares,  and  carried  out  years  be- 
fore the  winding-up  order  was 
made,  was  valid,  and  could  not 
now  be  ripped  up. — The  finding 
of  the  referee,  in  favour  of  the 
respondents,  upon  a ground  not 
considered  on  appeal,  was  af- 
firmed. Re  International  Elec- 
tric Co.  Limited,  McMahan^ s 
Case,  348. 

See  Sale  op  Goods — Specific 
Performance  — Vendor  and 
Purchaser,  2. 


COMPENSATION. 

See  Arbitration  and  Award 
— Railway,  2. 


COMPROMISE. 

See  Company,  3. 


CONDITION. 

See  Mortgage. 

CONDITIONAL  SALE. 

Sec  Sale  op  Goods. 


CONSENT. 

See  Criminal  Law,  1. 


CONSENT  JUDGMENT. 

See  Company,  1. 


CONTRACT. 

1.  Municipal  Corporation  — 
Electric  Light  Company — Over- 
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head  System — Erection  of  Poles  , 
in  Hightvays — 45  Viet.  ch.  19, 
sec.  2 — E.S.O.  1877,  ch.  157,  sec. 
54 — Agreements  between  City 
Corporation  and  Company  — 
Construction  — Absence  of  Con- 
sent to  Erection  of  Poles  for 
Transmission  of  Lighting  Cur- 
rent to  Private  Consumers  — 
Implied  Consent  — Implied 
Term  of  Submission  to  Super- 
vision— Knowledge  of  Corpora- 
tion— Estoppel — Application  of 
Consent  to  Extended  Area  of 
City — Injunction.  ] — ^^The  plain- 
tiff company,  incorporated  in 
1883  under  45  Viet.  ch.  19  (0.), 
was  authorised  by  its  charter  to 
lay  down,  maintain,  etc.,  in  and 
upon  and  under  the  streets  of 
the  city  of  Toronto  all  wires, 
poles,  etc.,  to  enable  it  to  supply 
and  distribute  electric  light  or 
power.  By  R.S.O.  1877,  ch.  157, 
sec.  54,  made  applicable  by  sec. 
3 of  45  Viet.  ch.  19,  the  com- 
pany had  the  right  to  construct 
works  for  the  transmission  of 
electricity  along  the  streets  of 
the  municipality;  but,  by  sec.  2 
of  45  Viet.  ch.  19,  this  right  was 
to  be  exercised  only  upon  and 
subject  to  such  agreement  in  re- 
spect thereof  as  should  be  made 
between  the  company  and  tlu' 
city  corporation  and  sul)ject  to 
any  by-law  passed  in  pursuance 
of  such  agreement.  The  com- 
pany erected  poles  and  wires  in 
the  city  streets  in  1883,  and  sup- 
plied electric  light  to  private 
consumers  and  to  the  corpora- 
tion for  street  lighting,  and  con- 
tinued to  do  so,  each  year  in- 
creasing the  number  of  jioles 


I and  wires,  until  1911 ; but,  al- 
though there  were  a number  of 
agreements  between  the  city  cor- 
poration and  the  company  for 
street  lighting,  the  last  of  which 
expired  in  1911,  there  was  no 
agreement  evidencing  the  con- 
sent of  the  municipality  as  re- 
quired by  sec.  2 of  45  Viet.  ch. 
19 ; and,  in  1912,  the  city  cor- 
poration, having  made  other  ar- 
rangements for  street  lighting, 
required  the  company  to  remove 
its  poles  and  wires  from  the 
streets.  The  company  refused 
to  remove  such  as  were  not  used 
exclusively  for  street  lighting 
purposes;  the  city  corporation 
sought  to  resist  by  force  the 
erection  of  further  poles  upon 
the  streets,  and  sought  to  re- 
move by  force  poles  already 
erected ; and  this  action  was 
brought  to  restrain  it  from  so 
doing: — Held,  upon  a considera- 
tion of  the  statutory  powers  of 
the  company  and  the  various 
agreements  between  the  parties, 
particularly  an  agreement  made 
on  the  13th  November,  1889, 
which  recognised  that  the  com- 
pany was  rightfully  in  occupa- 
tion of  the  city  streets  by  its 
overhead  system,  and  contem- 
plated the  sale  by  the  company 
to  tlie  munici])ality  of  its  entire 
undertaking,  overhead  and  un- 
dei'groiind,  that  the  assent  of 
tli('  city  corporation  to  the  user 
by  tile  eomiiany  of  the  munici- 
}ial  highways  for  transmission 
purposes  must  be  implied,  if  it 
was  not  absolutely  expressed. — 
(2)  That  this  agreement  must  be 
construed  as  conferring  upon 
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the  company  not  only  the  right 
to  construct  underground  con- 
duits but  the  right  to  use  the 
overhead  system  for  supplying 
electric  light  to  its  customers. — 
(3)  That  the  consent  of  the 
municipality  to  the  erection  of 
any  particular  pole  or  to  the 
erection  of  poles  upon  any  par- 
ticular street  is  not  required  un- 
der sec.  2 of  45  Viet.  ch.  19. 
What  is  required  is  that,  before 
any  company  which  has  obtain- 
ed its  charter  under  the  general 
Act  enters  upon  its  operations 
in  the  municipality,  the  munici- 
pality must  assent;  if  it  desires 
to  assent  conditionally,  it  may 
embody  in  the  agreement  such 
terms  as  may  be  deemed  proper ; 
and,  in  this  case,  as  the  location 
of  the  poles  upon  the  streets  and 
the  use  of  one  street  in  prefer- 
ence to  another  had  been  from 
the  beginning  the  subject  of  mu- 
tual arrangement  between  the 
company  and  the  City  Engineer, 
the  right  of  general  supervision 
and  direction  by  the  municipal 
authorities  must  be  taken  to 
have  been  a term  upon  which 
the  consent  of  the  municipality 
to  the  erection  of  poles  was 
granted. — (4)  That  the  circum- 
stances made  applicable  the 
same  reasoning  as  that  under- 
lying the  doctrine  of  lost  grant 
in  the  case  of  an  easement. — 
(5)  That  the  city  corporation 
had  knowledge  of  the  opera- 
tions of  the  company  and  the 
use  of  the  streets ; the  civic  auth- 
orities stood  by  and  allowed  the 
expenditure  of  the  large  sums 
necessary  to  establish  the  exist- 


ing plant ; and  the  corporation 
was  estopped  from  now  alleging 
that  the  consent  necessary  to  be 
given  was  not  given  in  1883. — 
(6)  That  the  consent  given  in 
1883  was  operative  beyond  the 
then  limits  of  the  city  so  as  to 
render  lawful  the  erection  of 
poles  in  territory  added  to  the 
city  between  1883  and  the  pre- 
sent time. — Toronto  Corpora- 
tion V.  Toronto  R.W.  Co.,  [1907] 
A.C.  315,  distinguished. — (7) 
That  the  company  was,  there- 
fore, entitled  to  the  injunction 
sought.  Toronto  Electric  Light 
Co.  V.  City  of  Toronto,  387. 

2.  Removal  of  Buildings — De- 
fault and  Delay — Entire  Con- 
tact— Single  Event — Provision 
for  Liquidated  Damages — Con- 
struction — Enforcement  — 
Third  Party  — Indemnity  — 
Costs.] — In  deciding  the  ques- 
tion whether  a sum  of  money 
named  in  a contract  as  payable 
in  the  event  of  non-completion 
within  a fixed  time  of  what  is 
to  be  done  under  the  contract,  is 
a penalty  or  liquidated  damages, 
the  Court  must  take  into  con- 
sideration the  intention  of  the 
parties,  as  evidenced  by  their 
language,  and  the  circumstances 
of  the  case  taken  as  a whole  and 
viewed  as  at  the  time  the  con- 
tract was  made.  The  words  “as 
liquidated  damages  and  not  as 
a penalty”  are  not  to  be  left 
out  of  account  altogether, 
though  they  are  not  conclusive. 
In  many  instances,  liquidated 
damages  are  provided  for  be- 
cause of  the  difficulty  of  prov- 
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ing  damage,  though  actual  dam- 
age may  accrue.  Because  there 
are  many  matters,  some  very 
small,  which  would  constitute 
non-completion,  it  does  not 
necessarily  follow  that  the  sums 
named  as  liquidated  damages 
are  to  he  regarded  as  payable  on 
several  events : non-completion 
is  only  one  single  event. — Town- 
send V.  Rumball  (1909),  19  0. 
L.R.  433,  McManus  v.  Roths- 
child (1911),  25  O.L.R.  138, 
Law  V.  Local  Board  of  Redddtch, 
(1892]  1 Q.B.  127,  Huhand  v. 
Grattan  (1833),  Alcock  & Nap- 
ier 389,  Lord  Elphinstone  v. 
Monkland  Iron  and  Coal  Co. 
(1886),  11  App.  Gas.  332,  and 
Clydebank  Engineering  and 
Shipbuilding  Co.  v.  Don  Jose 
Ramos  Yzquierdo  y Castaneda, 
[1905]  A.C.  6,  applied  and  fol- 
lowed.— In  this  case,  where  the 
contract  was  for  the  removal,  be- 
fore a named  day,  of  several 
farm  buildings  from  land  with- 
in the  limits  of  a city,  with  the 
object  of  making  the  land  attrac- 
tive to  purchasers  of  building 
lots,  and  the  defendant  agreed 
that,  in  default  of  his  entirely 
removing  the  buildings  on  or  be- 
fore the  day  named,  he  would 
pay  the  plaintiffs  “$25  for  each 
day  that  any  of  said  material 
remains  on  the  said  premises  . 
...  as  liquidated  damages  and 
not  as  a penalty,”  it  was  held, 
that  the  contract  was  an  entiiv 
one ; that  there  had  been  a 
breach;  and  that  the  plaintiffs 
wer(‘  (Mititled  to  recovei’  $25  ■) 
day  for  31  days. — Held,  also, 
that  the  defendant  was  entitled 


685 

to  recover  from  R.,  who  had 
taken  over  the  contract,  and  had 
been  added  as  a third  party,  the 
amount  of  the  plaintiffs’  judg- 
ment and  costs  and  also  the 
costs  which  the  defendant  must 
pay  his  solicitor  in  respect  of 
the  defence  of  the  action  and  the 
third  party  claim. — Judgment 
of  Palgonbridge,  C.J.K.B.,  re- 
versed. St.  Catharines  Im- 
provement Co.  Limited  v.  Ruth- 
erford, 574. 

3.  Sale  of  Timber  Cut  and 
Standing — Executed  Contract — 
Ascertainment  of  Timber  by 
Marking  — Appropriation  to 
Contract  — Delay  in  Removal 
— Reasonable  Time  — Property 
Passing — Findings  of  Jury  — 
Resale  by  Vendor  — Notice 
to  Second  Purchaser  — Bills 
of  Sale  and  Chattel  Mort- 
gage Act,  10  Edw.  VII. 
ch.  '65,  sec.  8 — Vendor’s  Lien — 
Possession  — Time  for  Paymeni 
of  Purchase-money — Trover  — 
(U))iversion  — Damages — Value 
of  Timber.] — In  November. 
1912,  the  third  party  agreed  to 
sell  tO'the  plaintiff  350  jueees  of 
timber,  some  cut  and  some 
standing,  ujmn  a lot  described 
in  the  agreement,  which  was  in 
wilting.  The  document  began, 
hereby  agree  to  sell, ’’stated 
the  price  per  stick,  the  dimen- 
sions, etc.,  and  jirovided  that  the 
pi(‘C(‘s  “ai‘i‘  to  b(‘  paid  for  Ind’oiv 
loading  or  h'aving  Whitetish  sid- 
ing. ” (This  siding  was  not  on 
or  near  the  lot.)  At  the  time  of 
the  agreement,  9 piles  were  cut 
and  lying  on  tlu*  lot,  and  the 
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plaintiff  immediately  cut  82 
more,  and  stamped  the  91  piles 
with  the  name  of  a company  to 
which  he  intended  to  sell.  The 
91  piles  remained  on  the  lot.  On 
the  28th  August,  1913,  the 
third  party  sold  them  to  the  de- 
fendant, and  authorised  him  to 
remove  them  at  once.  The  de- 
fendant took  possession  and  sold 
to  another  company.  The  plain- 
tiff brought  this  action  for  con- 
version, and  at  the  trial  the  jury 
found:  (1)  that  the  defendant, 
before  his  purchase,  had  notice 
of  the  agreement  between  the 
plaintiff  and  the  third  party; 
and  (2)  that  the  plaintiff  left 
the  piles  lying  for  longer  than  a 
reasonable  time  for  taking  them 
away  under  the  contract : — 
Held,  that  the  subject-matter 
and  other  surrounding  circum- 
stances indicated  that  the  agree- 
ment between  the  plaintiff  and 
the  third  party  was  for  an  im- 
mediate and  not  a prospective 
sale. — Tarling  v.  Baxter'  (1827), 
6 P.  & C.  360,  followed.  — 2. 
That,  as  it  appeared  that  there 
were  not  more  than  350  piles, 
cut  and  uncut,  on  the  lot,  the 
plaintiff  had  the  right  to  cut  all 
those  then  standing;  and,  as 
soon  as  severed  from  the  free- 
hold, if  not  before,  they  became 
chattels;  and  what  were  sold 
wore  either  ascertained  chattels 
at  the  time  of  the  contract  or 
bocarm*  such  immediately  upon 
S(^v(*ranco. — Sivanivick  v.  SotJt- 
eni  (1839),  9 A.  & E.  895,  and 
Mcarcgor  v.  McNeil  (1882),  32 
U.C.C.P.  538,  followed.— 3.  That 
the  fact  that  the  [)laintiff  was 
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obliged  to  cut  the  uncut  pieces, 
and  remove  those  cut  at  the  time 
of  the  contract,  from  the  ven- 
dor’s premises,  within  a reason- 
able time,  did  not  prevent  the 
property  from  passing. — Turley 
V.  Bates  (1863),  2 H.  & C.  200, 
followed. — 4.  Semhle,  that  not 
only  the  property  but  also  the 
actual  possession  passed  to  the 
plaintiff.  — Cooper  v.  Bill 
(1865),  3 H.  .&  C.  722,  729,  re- 
ferred to. — 5.  But — adopting  the 
view  most  favourable  to  the  de- 
fendant, that  the  vendor  (the 
third  party)  retained  his  lien, 
which  implied  the  retention  of 
possession — his  right  was  only 
to  retain  possession  until  his  lien 
was  discharged ; he  had  no  right 
to  sell ; delay  in  removal  did  not 
divest  the  plaintiff  of  the  owner- 
ship, and  he  was  not  in  default 
in  payment  of  the  purchase- 
money,  which  was  not  payable 
until  the  plaintiff  sought  to  load 
or  ship  the  piles. — Thames  Iron 
Works  Co.  V.  Patent  Derrick  Co. 
(1860),  IJ.  & H.  93,  followed.— 

6.  That  the  defendant  was  not 
a hond  fide  purchaser  for  value 
without  notice  (Bills  of  Sale 
and  Chattel  Mortgage  Act,  10 
Edw.  VII.  ch.  65,  sec.  8)  ; the 
finding  of  the  jury  on  that  point 
was  justified  by  the  evidence. — 

7.  That,  by  the  third  party’s 
wrongful  sale  to  the  defendant, 
he  lost  possession  and  with  it  his 
right  of  lien. — Mulliner  v.  Flor- 
ence (1878),  3 Q.B.D.  484,  491, 
referred  to. — 8.  That  the  defen- 
dant was  liable  to  the  plaintiff 
for  the  value  of  the  timber. — 
Per  Riddell,  J.  : — When  the 
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plaintiff  selected  the  sticks,  cut 
them  down  and  stamped  them, 
and  stamped  those  already  cut, 
they  were  unconditionally  ap- 
propriated to  the  contract — the 
third  party  assenting  by  conduct 
— and  so  the  property  passed  to 
the  plaintiff. — If  there  is  a right 
to  immediate  possession,  even 
though  the  price  be  not  paid, 
and  though  the  goods  remain  in 
the  vendor’s  possession,  trover 
will  lie ; and  so  the  plaintiff  was 
entitled  to  recover  in  trover,  the 
damages  being  the  value  of  the 
timber  when  converted  by  the 
defendant. — If  the  second  find- 
ing of  the  jury  were  accepted, 
it  did  not  advance  the  plaintiff  ’s 
case.  On  the  expiration  of  a 
reasonable  time,  the  right  of  the 
purchaser  to  enter  and  cut  tim- 
ber ceases  {Dolan  v.  Baker 
(1905),  10  O.L.R.  259;  Mathew- 
son  V.  Beatty  (1906),  15  O.L.R. 
557)  ; Beatty  v.  Mathew  son 
(1908),  40  S.C.R.  557)  ; but  the 
property  already  acquired  by 
the  purchaser  in  what  he  has 
cut  is  not  divested  without  an 
express  agreement  to  that  effect 
{McGregor  v.  McNeil,  supra. 
and  Johnston  v.  Shortreed 
(1886),  12  O.R.  633).— Judg- 
ment of  Britton,  J.,  reversed. 
McGregor  v.  Whalen,  543. 

See  Company,  2 — Covenant — 
Highway,  4 — Insurance  — 
Partnership  — Vendor  and 
Purchaser. 


CONTRIBUTION. 

See  Negligence,  1. 


CONTRIBUTORIES. 

See  Company,  3. 


CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  3 — Water 
AND  Watercourses,  2. 


CONVERSION. 

See  Contract,  3. 


CONVICTION. 

See  Criminal  Law. 


CORROBORATION. 

See  Limitation  of  Actions — 
Specific  Performance. 


COSTS. 

See  Bills  and  Notes,  3 — 
Contract,  2 — Highway,  4 — 
Insurance  — Landlord  and 
Tenant,  2 — Negligence,  1 — 
Schools  — Vendor  and  Pur 
CHASER — Will,  1. 


COUNTY  COURT  JUDGE. 

See  Bills  and  Notes,  3. 


COVENANT. 

Restraint  of  Trade  — Agree- 
ment hetiveen  Master  and  Ser- 
vant— Undertaking  of  Servant 
not  to  ‘"Engage”  in  Similar 
Business  after  Termination  of 
Emplo]iment  — Consideration — 
Agreement  Made  after  Com- 
mencement of  Employment  — 
Construction  and  Scope  of  Cove- 
nant — Injunct iou.] — The  de- 
fendant entered  the  service  of 
the  plaintiff  in  January,  1909, 
and  continued  until  December, 
1913.  He  was  employed  as  a 
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travelling  salesman  selling  teas 
and  coffees  for  the  plaintiff  in 
the  city  of  T.  The  agreement  of 
hiring  was  at  first  an  oral  one. 
After  the  defendant  had  been 
given  a week’s  trial,  he  was  put 
in  charge  of  a route,  and  was 
asked  to  sign  and  did  sign  an 
agreement,  which  recited  his 
employment,  and  by  which  he 
agreed,  as  a condition  of  the  em- 
ployment, ‘ ' not  to  engage  in  the 
])usiness  of  selling  teas  or  coffees 
in  T.  or  within  five  miles  for  the 
period  of  three  years  from  the 
termination  of  his  employment 
. . . directly  or  indirectly.” 

The  hiring  was  not  for  any  fixed 
period.  The  defendant  received 
wages  and  commissions  from  the 
plaintiff  during  the  period  of 
his  employment.  After  he  left 
it  he  entered  the  service  of  an- 
other person  in  the  same  city, 
who  carried  on  a similai*  busi- 
ness, in  which  the  nature  of  the 
defendant’s  employment  was 
the  same  as  befoi’c,  and  he  be- 
gan to  canvass  the  customers  of 
the  plaintiff : — Held,  that  there 
was  consideration  for  the  pro- 
mise of  the  defendant ; mei’e  em- 
ployment at  will  is  a sufficient 
consideration ; so  is  the  continu- 
ation of  an  existing  employment 
at  will;  the  Coui’t  will  not  enter 
into  the  adccjuacy  of  the  con- 
sideration ; and,  (wen  if  the  pro- 
mise of  the  defendant  did  not 
form  part  of  the  agreeiTient  of 
service,  there  was  a sufficient 
consideration.  — Ilifclicock  v. 
Coker  (1837),  6 A.  & E.  438, 
and  Woodhridge  d*  Sons  v.  Bel- 
lamy, [10111  ’l  (T.  326,  fol- 


lowed. — Copeland-CJiatterson 
Co.  v.  Hickok  (1907),  16  Man. 
R.  610,  and  Oppenheimer  v. 
Hirsch  (1896),  5 App.  Div.  N. 
Y.  232,  distinguished.  — • Held, 
also,  that  what  the  defendant 
had  done  since  the  termination 
of  his  employment  by  the  plain- 
tiff' constituted  a breach  of  his 
promise,  which  meant  that  he 
should  not  do,  within  the  limits 
mentioned  in  the  agreement, 
that  which  he  until  then  was 
doing  in  the  employment  of  the 
plaintiff' ; and  that  it  was  suffi- 
ciently expressed  to  prevent  the 
defendant  from  being  engaged, 
that  is,  being  occupied,  being  a 
servant  in  a similar  business  to 
that  carried  on  by  the  plaintiff. 
—Waits  v.  Smith  (1890),  62 
L.T.R.  453,  applied  and  fol- 
lowed.— Judgment  of  Britton, 
jj.,  restraining  the  defendant 
from  engaging  in  the  business  of 
selling  teas  and  coffees  within 
the  district  and  period  men- 
tioned, affirmed.  Skeans  v. 
Hampton,  424. 

See  L.\ni)lohi)  and  Tenant, 

1,  2. 

CRIMINAL  LAW. 

1.  Keeping  Disorderly  House 
— ConvicAion  by  Police  Magis- 
trate— Summary  Trial  without 
Consent  of  Accused  — Plea  of 
‘^Cuilly''  — Excessive  Sentence 
— Criminal  Code,  sec.  781  (3  & 
4 Geo.  Y.  ch.  13,  sec.  27) — Mo- 
tion to  Court  of  Appeal  to  Pass 
Proper  Sentence — Sec.  1016(2) 
— fnapplic ability  — Remedy  by 
Certiorari  — Secs.  599,  1124, 
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E126.] — The  defendant  was  sum- 
marily tried  by  the  Police  Mag- 
istrate for  a city  upon  an  in- 
formation for  keeping  a disord- 
erly house  or  common  betting 
house.  The  defendant  was  not 
asked  to  consent.  He  pleaded 
' ‘ guilty,  ’ ’ and  was  convicted 
and  sentenced  to  pay  a fine  of 
$600 : — Held,  that,  as  the  magis- 
trate had  jurisdiction  under 
secs.  773(/),  774,  and  781  of 
the  Criminal  Code,  to  try  the 
defendant  without  his  consent, 
it  must  be  assumed  that  the  in- 
formation was  intended  to  be 
laid  and  tried  under  those  sec- 
tions; and  as,  by  sec.  781,  as 
amended  by  3 & 4 Geo.  V.  ch.  13, 
sec.  27,  the  maximum  fine  is 
$200,  the  fine  imposed  was  exces- 
sive.— Held,  however,  that  sec. 
1016  was  inapplicable;  and  the 
defendant  had  no  status,  with- 
out leave,  to  move  the  Court  of 
Appeal  to  pass  a proper  sen- 
tence, under  sub-sec.  2. — Rex  v. 
Honan  (1912),  26  O.L.R.  484, 
and  Rex  v.  Helliwell  (1914),  30 
O.L.R.  594,  distinguished.  — 
Semhle,  that  the  defendant’s 
remedy  was  by  certiorari  and 
motion  to  quash ; secs.  599,  1124,* 
and  1126.  Rex  v.  Booth,  539. 

2.  Prisoner  Serving  Sentence 
Released  on  Bail — Appeal  to  Ses- 
sions— Granting  of  Bail  not  Jus- 
tified — Escape  — Re-arrest  — 
Prisons  and  Reformatories  Act, 
R.S.C.  1906,  ch.  148,  .sec.  3 — 
Criminal  Code,  R.S.C.  1906,  ch. 
146,  sec.  196.]  — The  defendant 
was  convicted  of  an  assault  and 
sentenced  to  thiry  days’  iminl- 


sonment.  He  entered  upon  his 
sentence,  but  on  the  following 
day  was  admitted  to  bail  pending 
an  appeal  to  the  Sessions.  The 
appeal  came  on  for  hearing 
about  six  weeks  later,  and  it  was 
held  that  the  appeal  did  not  lie. 
The  defendant  was  in  the  court- 
room and  left  without  any  in- 
terference, remaining  at  large 
for  three  months,  when  he  was 
re-arrested  under  order  of  the 
Sessions  and  taken  to  gaol  to 
complete  his  sentence: — Held, 
that  his  re-arrest  was  justified, 
for  his  failure  to  return  to  cus- 
tody when  his  appeal  failed  con- 
stituted in  law  an  escape,  and 
came  within  the  purview  of  sec. 
196  of  the  Criminal  Code,  R.S. 
C.  1906,  ch.  146,  and  so  made 
him  liable  to  serve  the  uncom- 
pleted portion  of  the  original 
sentence,  as  well  as  to  the  pun- 
ishment, if  any,  to  be  awarded 
for  the  escape  itself. — Robinson 
V.  Morris  (1909),  19  O.L.R.  633. 
applied. — Held,  also,  that,  hav- 
ing obtained  his  liberty  on  bail 
on  his  own  motion  pending  the 
appeal,  he  could  not  be  heard  to 
say,  even  though  the  proceedings 
were  not  justified,  that  he  had 
not  been  out  on  bail  during  this 
period,  which,  therefoiT.  as  ])i’o- 
vided  in  sec.  3 of  the  Piasons 
and  Reformatories  Act.  R.S.C. 
1906,  ch.  148,  was  not  to  be  reck- 
oned as  pai’t  of  his  sentence. — 
Judgment  of  ^Iidpleton,  J..  af- 
fiianed.  Rex  v.  Rapp,  117. 


CROWN  GRANT. 

See  Watkix’  .vxn  W.\ti:h- 
COrRSKS,  1. 
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DAM. 

See  Water  and  Water- 
courses, 2,  3. 


DAMAGES. 

Negligence  — Street  Railway 
— Injury  to  Property — Moneys 
Received  from  Insurance  Com- 
pany  — Evidence.]  — At  the 
trial  of  an  action  for  damages 
for  injury  to  the  plaintiff’s 
vehicle  by  a collision  with  a car 
of  the  defendants,  the  plaintiff, 
testifying  on  his  own  behalf,  was 
asked  by  the  defendants’  coun- 
sel, on  cross-examination,  in  re- 
gard to  the  quantum  of  dam- 
ages, whether  he  had  received 
money  from  an  insurance  com- 
pany for  the  damage  to  his  veh- 
icle : — Held,  that  the  trial  Judge 
properly  refused  to  allow  the 
question  to  be  answered : the 
wrongdoers  (the  defendants) 
were  not  entitled  to  have  any 
advantage  from  an  insurance 
effected  by  the  plaintiff : with  the 
rights  of  the  plaintiff  and  the 
insurance  company  inter  se  the 
defendants  had  no  concern. — 
Aliter,  in  cases  under  the  Fatal 
Accidents  Act,  where  the 
amount  to  be  recovered  is  the 
actual  pecuniary  loss  sustained 
by  those  entitled  under  the  sta- 
tute.— Review  of  the  authorities. 
—Yates  V.  Whyte  (1835),  4 
Bing.  N.C.  272,  Hicks  v.  Neiv- 
port,  etc.,  R.W.  Co.  (1857),  4 
B.  & S.  403  (note),  and  Grand 
Trunk  R.W.  Co.  v.  Jennings 
(1888),  13  App.  Cas.  800,  spe- 
cially referred  to.  Millard  v. 
Toronto  R.W.  Co.,  526. 


See  Contract,  2,  3 — Land- 
lord AND  Tenant,  2 — Negli- 
gence, 1 — Railway,  2 — Vendor 
AND  Purchaser,  3 — Water  and 
Watercourses,  2. 


DEATH. 

See  Evidence  — Negligence, 
1,  2 — Partnership. 


DEATH  BENEFIT. 

See  Insurance. 


DECLARATOBY  JUDGMENT. 

See  Insurance  — Landlord 
AND  Tenant,  2 — Municipal 
Corporations,  3. 

DEED. 

See  Fraudulent  Conveyance 
— Mortgage. 


DEPOSIT. 

See  Vendor  and  Purchaser, 


DEVISE. 

See  Will,  2. 


DIBECTOES. 

See  Company,  2. 


DISORDERLY  HOUSE. 

See  Criminal  Law,  1. 


DOMESTIC  FORUM. 

See  Schools. 


DOWER. 

Sum  in  Gross  of  TAeu  of  — 
Method  of  Ascertainment  — 
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Dower  Act,  9 Edw.  VII.  ch.  39, 
sec.  23 — Alienation  of  Land  by 
Husband,  Subject  to  Dower  — 
Damage  or  Yearly  Value  at 
Time  of  Alienation  or  Death  — 
Improvements — Rentable  Value 
— Waste  — Removal  of  Build- 
ings.']— In  May,  1899,  the  owner 
in  fee  simple  of  land  made  an 
assignment  of  all  his  property 
for  the  benefit  of  creditors — his 
wife,  the  present  plaintiff,  not 
joining  to  bar  her  dower.  The 
assignee  sold  the  land  subject  to 
the  widow’s  dower.  The  pur- 
chaser pulled  down  the  existing 
buildings  and  erected  new  build- 
ings upon  the  land.  The  plain- 
tiff’s husband  died  in  October, 
1911.  In  this  action  she  was  de- 
clared entitled  to  dower;  and  it 
was  agreed  that  she  should  have 
a sum  in  gross,  to  be  fixed  by  a 
Local  Master.  The  Master  as- 
sumed to  find  the  value  of  the 
land  at  the  time  of  the  alienation 
and  to  add  to  it  the  value  of  so 
much  of  the  material  of  the  old 
buildings  as  was  used  in  the  con- 
struction of  the  new,  and  then 
gave  the  plaintiff  the  capitalised 
value  of  the  one-third  of  the  in- 
come that  would  be  pro- 
duced upon  the  investment  of 
that  sum;  — Held  (reversing 
the  order  of  Middleton,  J., 
which  varied  the  finding  of  the 
Master),  that  the  words  of  sec. 
23  of  the  Dower  Act,  9 Edw. 
VII.  ch.  39  (a  provision  first  in- 
troduced by  32  Viet.  ch.  7,  sec. 
21,  taken  in  part  fi’om  24  Viet, 
ch.  40,  sec.  17),  ‘‘but  such  dam- 
ages or  yearly  value  shall  be  esti- 
mated upon  the  state  of  the  pro- 


perty at  the  time  of  such  aliena- 
tion or  death,”  so  far  as  im- 
provements are  concerned,  refer 
to  the  condition  of  the  pro- 
perty so  as  to  exclude  improve- 
ments, and  not  to  its  rentable 
value,  nor  to  “yearly  rents” 
which  may  be  given  where  dower 
cannot  be  assigned.  The  pur- 
pose of  the  provision  is  to  pre- 
vent the  widow  getting  the  value 
arising  from  permanent  im- 
provements, and  it  is  not  to  be 
taken  as  indicating  that  she  is 
entitled  at  all  events  to  one-third 
of  the  rentable  value  at  the  time 
of  alienation  or  death.  — The 
plaintiff  was  not  entitled  to  the 
benefit  of  any  claim  in  respect 
of  the  buildings  removed  before 
her  husband’s  death. — What  the 
Master  should  have  done  was  to 
ascertain  the  reasonable  portion 
of  the  rent  referable  to  the  land 
and  allow  one-third  of  that,  hav- 
ing regard  to  the  age  of  the 
plaintiff,  capitalised.  — History 
of  the  legislation  and  review  of 
the  authorities.  — Wallace  v. 
Moore  (1871),  18  Gr.  560,  spe- 
cially referred  to.  McNalhf  v. 
Anderson,  561. 


EASEMENT. 

See  Party  Wait.  — Waticr 
AND  Watercourses,  3. 


EDUCATION. 

See  ScHoous. 


ELECTION. 

See  Assess^ient  and  Taxes — 
Sale  oe  Goods. 
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ELECTRIC  LIGHT  COMPANY. 

See  Contract,  1. 


ELECTRIC  LIGHTING  PLANT. 

See  Highway,  1. 


ELECTRIC  SHOCK. 

See  Negligence,  1. 


ENCROACHMENT. 

See  Water  and  Water- 
COT^RSES,  1. 


ESCAPE. 

See  Criminal  Law,  2. 


ESTOPPEL. 

See  Company,  1 — Contract, 
1 — Highway,  3,  4 — Landlord 
AND  Tenant,  3 — Sale  of  Goods. 


EVAPORATION. 

See  Water  and  Water- 
('OT'KSES,  3. 


EVIDENCE. 

Witness  Asked  Leading  Ques- 
tions by  Trial  Judge — Highway 
— Statutory  Duty  of  Municipal- 
ity to  Repair — Motor  Vehicles 
— Death  of  Traveller  by  Reason 
of  Nonrepair.]  — In  an  action 
a<?ainst  a municipality  under 
tlu‘  Fatal  Accidents  Act  for  dam- 
a^u's  sustained  because  of  the 
d(‘nth  of  the  plaintiff’s  husband, 
owin^  to  allej^ed  want  of  repair 
of  a hi^^hway,  the  main  witness 
on  behalf  of  the  plaintiff,  when 
I’ccalled  at  the  close  of  the  case. 


was  asked  by  the  presiding  Judge 
a number  of  questions,  and  a 
judgment  in  the  plaintiff’s  fav- 
our was  based  to  some  extent 
upon  the  answers  to  them.  Some 
of  the  questions  were,  it  was  con- 
tended, leading  and  suggestive: 
— Held,  that,  even  if  they  were, 
the  Judge  was  within  his  rights 
in  putting  them  to  the  witness 
for  the  purpose  of  clearing  up 
any  point  his  former  testimony 
had  left  doubtful,  and  indeed  as 
to  any  relevant  matter  as  to 
which  information  not  brought 
out  by  counsel  was  desired ; 
though,  in  considering  the 
weight  to  be  given  to  the  testi- 
mony, the  form  of  the  questions 
was  an  element  to  be  taken  into 
account. — The  statutory  duty  to 
keep  highways  in  repair  is  a 
duty  which  is  owed  to  persons 
using  motor  cai’s,  as  well  as  to 
those  using  vehicles  drawn  bj^ 
horses  or  other  animals. — Judg- 
ment of  Lennox,  J.,  finding  the 
defendant  corporation  liable, 
upon  the  evidence,  for  the  death 
of  the  plaintiff’s  husband,  af- 
firmed. Connor  v.  Township  of 
Brant,  274. 

See  Arbitration  and  Award 
— Assessment  and  Taxes  — 
Company,  3 — Damages  — 
Fraudulent  Conveyance  — 
Highway,  3 — Landlord  and 
Tenant,  3 — Limitation  of  Ac- 
tions — Municipal  Corpora- 
tions, 3 — Party  Wall  — Spe- 
cific Performance  — Vendor 
AND  Purchaser,  2,  3 — Water 
AND  Watercourses,  1 — Will,  1. 
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EXCHEQUER  COURT  OF 
CANADA. 

See  Supreme  Court  of  On- 
tario. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Company,  3 — Infants — 
Partnership  — Specific  Per- 
formance — Will,  1,  2. 


EXPROPRIATION. 

See  Arbitration  and  Award 
— Railway,  2. 


FALSA  DEMONSTRATIO. 

See  Will,  2. 


FATAL  ACCIDENTS  ACT. 

See  Water  and  Water- 
courses, 2. 


FIRE. 

See  Railway,  1. 


FORECLOSURE. 

See  Mortgage. 


FOREIGN  GUARDIAN. 

See  Infants. 


FORFEITURE. 

See  Landlord  and  Tenant,  1, 
2 — Vendor  and  Purcpiaser,  2, 

3. 


FRAUD  AND  MISREPRESENT- 
ATION. 

See  Master  and  Servant  — 
Vendor  and  Purchaser,  3. 


FRAUDULENT  CONVEYANCE. 

Voluntary  Conveyance  — 
Plaintiff ’fi  Claim  Arising  after 
Impeached  Conveyance  — Right 
to  Rely  on  Existence  of  Prior 
Claims  — Evidence  — Proof  of 
Belt.] — The  mere  proof  of  the 
existence  of  debts  prior  to  a vol- 
untary conveyance  does  not, 
without  more,  establish  fraudu- 
lent intent,  and  thus  invalidate 
the  conveyance:  it  is  necessary 
to  shew  such  a state  of  the  set- 
tlor’s affairs  at  the  time  of  the 
conveyance  as  would  lead  the 
Court  to  infer  that  the  effect  of 
the  conveyance  was  to  defeat  or 
delay  creditors,  and  that,  there- 
fore, such  was  the  grantor’s 
fraudulent  intent.  — A creditor 
whose  claim  arises  subsequently 
to  the  making  of  a voluntary 
conveyance  is  entitled  in  attack- 
ing it  to  rely  upon  prior  claims, 
which  are  still  in  existence  and 
unpaid,  but  the  claims  must  be  of 
such  a nature  that  the  claimants 
could  themselves  maintain  an  ac- 
tion; and  if,  at  the  time  of  the 
impeached  conveyance,  the  gi*an- 
tor  had,  apart  from  the  pro]>erty 
conveyed,  assets  to  meet  thes(' 
claims,  the  claimants  would  not 
have  had  any  right  to  complain  ; 
and,  therefore,  no  I’ight  by  rehi- 
tion  would  accrue  to  the  subse- 
quent creditoi*.  — Where  a lius- 
band  made  a voluntary  convey- 
ance to  his  wife,  a claim  then  ex- 
isting, for  which  she  was  jointly 
and  severally  liable  with  him, 
was  held,  not  to  avail  a subse- 
quent creditor  attacking  the 
conveyance;  foi’  the  claimant. 
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having  the  liability  of  both  hus- 
band and  wife,  was  not  pre- 
judiced by  the  conveyance  from 
the  former  to  the  latter. — As 
against  a voluntary  grantee,  an 
attacking  creditor  must  prove 
affirmatively  an  unpaid  debt ; 
and  evidence  that  judgment  has 
been  recovered  against  the 
grantor,  and  execution  issued, 
does  not  establish  this  fact.  — 
Judgment  of  Doyle,  Co.  C.J., 
affirmed.  Dancey  v.  Brown,  152. 


GOODWILL. 

See  Master  and  Servant. 


GUARDIAN. 

See  Infants. 


HIGHWAY. 

1.  Electric  Lighting  Plant 
Operated  hy  Municipal  Corpora- 
tion — Electric  Shock  Received 
hy  Person  Leaning  against  Pole  \ 
in  Street  — Defect  — Notice  — I 
Bindings  of  Jury — Notice  of  Ac- 1 
tion — Time  for  Bringing  Action  \ 
— Public  Authorities  Protection 
Act,  1911,  1 Geo.  V.  ch.  22,  sec. 
18 — Public  V unties  Act,  3 4 

Geo.  y.  ch.  41,  sec.  29 — Nonre- 
troactivity— Nonrepair  of  High- 
way  — Nonfeasance  — Misfeas- 
ance — Nuisance  — Municipal 
Act,  3 Edw.  yil.  ch.  19,  sec.  606, 
and  3 cO  4 Geo.  V.  ch.  43,  sec.  2.] 
— The  judgment  of  Boyd,  C.,  29 
O.Jj.R.  517,  was  affirmed  upon 
all  points. — Per  Mulock,  C.J. 
Ex. : — The  defendants  were 
guilty  not  of  nonrepair  but  of 
maintaining  a nuisance  upon  a 
public  highway. — Discussion  of 


the  question  whether  the  action 
was  barred  by  sec.  29  of  the 
Public  Utilities  Act,  3 & 4 Geo. 
V.  ch.  41 — the  Act  having  been 
passed  while  the  action  was 
pending. — The  Ydun,  [1899]  P. 
236,  81  L.T.R.  10,  15  Times  L.R. 
361,  68  L.J.N.S.P.  101,  explain- 
ed and  distinguished.  Glynn  v. 
City  of  Niagara  Falls,  1. 

2.  Nonrepair  — Injury  to  Tra- 
veller — Road  ‘^Assumed”  hy 
County  Corporation  — Act  for 
the  Improvement  of  Public 
Highways,  7 Edw.  VII.  ch.  16 — 
Obligation  to  “Repair^^  and 
“Maintain^’  — Municipal  Act, 
1903,  secs.  558,  606 — Gravelling 
Done  in  Winter  in  Centre  of 
Road  — Misfeasance  — Negli- 
gence.]— The  judgment  of  Mere- 
dith, C.J.C.P.,  30  O.L.R.  21,  was 
affirmed.  Weston  v.  County  of 
Middlesex,  148. 

3.  Plans  and  Surveys  — Evi- 
dence— Effect  of  Plan — Surveys 
Act,  R.S.O.  1897,  ch.  181,  secs. 
14,  15  — Estoppel  — Municipal 
Corporations  — By-law  Defining 

\ Streets.] — In  an  action  to  re- 
I strain  the  defendant  corporation 
I from  trespassing  upon  a piece 
I of  land  to  which  the  plaintiff 
company  set  up  title,  but  which 
was,  according  to  the  contention 
of  the  plaintiff  company,  part  of 
a street,  it  was  held,  after  con- 
sideration of  the  plans  and  deeds, 
that,  in  accordance  with  the 
principles  laid  down  in  Badgely 
iv.  Bender  (1834),  3 O.S.  221,  as 
approved  and  acted  upon  in 
Kenny  v.  Caldwell  (1894-5),  21 
A.R.  110,  24  S.O.R.  699,  the  de- 
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signation  of  the  loc^s  in  quo  as 
part  of  a street  in  two  plans 
prepared  for  public  purposes 
before  the  defendant  corpora- 
tion acquired  its  alleged  title, 
was  sufficient  primd  facie  evi- 
dence of  that  fact;  and,  in  the 
absence  of  direct  evidence  to  the 
contrary,  this  designation  was 
treated  as  conclusive. — The  pre- 
decessors in  title  of  the  plaintiff 
company  obtained  from  the 
Crown  a confirmatory  patent  of 
the  lands  in  question,  and  in  the 
description  one  of  the  plans  was 
referred  to  and  public  streets 
within  the  described  tract  were 
excepted: — Held,  that  this  was 
a recognition  and  acceptance  of 
the  existence  of  the  street,  and 
that  thereafter  neither  the  pat- 
entees nor  any  successor  in  title 
could  set  up  that  the  locus  in 
quo  was  not  a public  street  as 
shewn  on  the  plan.  — The  con- 
tention of  the  defendant  corpor- 
ation was  also  held,  to  have  been 
much  strengthened  by  a subse- 
quent survey  shewing  the  street, 
confirmed  by  the  Minister  of 
Crown  Lands  under  the  Surveys 
Act,  R.S.O.  1897,  ch.  181,  secs. 
14  and  15,  and  adopted  by  by- 
law of  the  defendant  corpora- 
tion, the  plaintiff  company  hav- 
ing been  given  notice  of  the  pro- 
ceedings and  not  having  shewn 
cause  against  them. — Judgment 
of  Meredith,  C.J.C.P.,  reversed. 
Niagara  Navigation  Co.  v.  Town 
of  Niagara,  17. 

4.  Toll  Road  Acquired  hy 
County  — By-law  — Toll  Roads 
Expropriation  Act  — County 


Road  — Transfer  of  Portion  to 
City — Powers  of  Ontario  Rail- 
way and  Municipal  Board — An- 
nexation of  Part  of  Township  to 
City — Municipal  Act,  1903,  sec. 
34,  suh-sec.  2 (6  Edw.  VII.  ch. 
34,  sec.  1(2))  — Agreement  be- 
tween County  and  Railway  Com- 
pany — Estoppel — Change  from 
Provincial  to  Federal  Jurisdic- 
tion — Payments  for  Running 
Rights  Made  to  City — Recovery 
by  County  from  Company — Mis- 
take of  Law — Costs.] — The  coun- 
cil of  the  plaintiffs,  a county  cor- 
poration, by  by-law  passed  in 
March,  1902,  declared  it  to  be  de- 
sirable that  the  tolls  should  be 
abolished  on  a certain  road  with- 
in the  county,  recited  that  they 
had  failed  to  agree  with  the 
owners  of  the  road  as  to  the 
amount  to  be  paid  in  order  that 
the  tolls  might  be  abolished,  and 
provided  that  the  necessary  pro- 
ceedings should  be  taken  by  ar- 
bitration to  determine  the 
amount  under  the  provisions  of 
the  Toll  Roads  Expropriation 
Act,  1901,  1 Edw.  VII.  ch.  33. 
The  proceedings  were  taken,  and 
the  county  corporation  paid  the 
amount  awarded  : — Held,  having 
regard  to  the  provisions  of  tlic 
Act  referred  to  and  of  the 
amending  Act  passed  in  1902,  2 
Edw.  VII.  ch.  35  — sec.  6 of 
which  repealed  sec.  15  of  the 
former  Act — and  of  the  Act  for 
the  Improvement  of  Public 
Highways,  1 Edw.  VI 1.  ch.  32, 
and  the  amending  Act  5 Edw. 
VII.  ch.  27,  sec.  4,  and  of  the 
Toll  Roads  Act,  R.S.O.  1914,  ch. 
210,  sec.  92,  that  the  road  in 
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question  became  and  was  a 
county  road. — By  an  order  of 
the  Ontario  Railway  and  Muni- 
cipal Board,  made  in  September, 
1909,  part  of  the  township  of  B., 
in  the  county,  was  annexed  to 
the  city  of  H.,  also  within  the 
county  ; and  a part  of  the  road 
in  question  lay  within  the  part 
of  the  township  so  annexed: — 
Held,  that  the  Board  had  no 
power  to  make  an  order  trans- 
ferring any  part  of  the  road  to 
the  corporation  of  the  city;  the 
Board’s  order  purporting  to  do 
so  was  ultra  vires,  and  was  not 
validated  by  sub-sec.  (2)  of  sec. 
34  of  the  Consolidated  Munici- 
pal Act,  1903,  as  enacted  by  6 
Edw.  VII.  ch.  34,  sec.  l.—Held, 
also,  that,  although  the  plaintiffs 
went  a long  way  in  acquiescing  in 
the  order  of  the  Board,  there 
was  no  estoppel:  municipalities 
cannot  transfer  their  rights  or 
obligations,  generally  speaking, 
in  regard  to  public  ways  at  their 
will,  and  cannot  get  rid  of  them 
])y  estoppel  as  if  they  were  pri- 
vate rights. — Seynhle,  that,  the 
plaintiffs  having  the  power  to 
make  and  having  made  an  agree- 
ment with  the  defendant  railway 
company  in  regard  to  the  road, 
no  change  from  a railway  under 
})rovincial  jurisdiction  to  one 
under  federal  jurisdiction  would 
annul  that  agreement : Ontario 
Railway  Act,  R.S.O.  1914,  ch. 
185,  sec.  231  {i)  ; Hamilton  Street 
R.W.  Co.  V.  City  of  Hamilton 
(1906),  38  S.C.r'.  106.— The  de- 
fendant railway  company  agreed 
to  pay  to  the  plaintiffs  an  annual 
sum  for  running  rights  over  a 
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part  of  the  road ; and  the  plain- 
tiffs for  several  years  consented 
to  the  payment  to  the  city  cor- 
poration of  so.  much  of  the  an- 
nual sum  as  was  paid  in  respect 
of  the  part  of  the  road  lying 
within  the  territory  annexed  to 
the  city : — Held,  that,  while  the 
plaintiffs  were  entitled  to  re- 
cover from  the  railway  company 
the  whole  of  the  annual  sum  for 
1914,  they  were  not  entitled  to 
recover  from  the  company  the 
portions  paid,  with  the  consent 
of  the  plaintiffs,  to  the  city  cor- 
poration in  the  previous  years. 
— Qiicere,  whether  the  plaintiffs 
could  recover  the  latter  from  the 
city  corporation,  it  appearing  to 
be  a case  of  payments  consented 
to  under  a mistake  of  law. — Spe- 
cial order  as  to  costs.  County  of 
Wentworth  v.  Hamilton  Radial 
Electric  R.W.  Co.  and  City  of 
Hamilton,  659. 

See  Contract,  1 — Evidence — 
Municipal  Corporations,  2 — 
Water  and  Watercourses,  1. 

HUSBAND  AND  WIFE. 

See  Dower. 


IMPROVEMENT  OF  PUBLIC 
HIGHWAYS. 

See  Highway,  2. 


IMPROVEMENTS. 

See  Dower. 


INDEMNITY. 

See  Contract,  2 — Negli- 
gence, 1. 
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INFANTS. 

Moneys  of,  in  Hands  of  Ad- 
ministrators — Application  for 
Payment  to  Foreign  Guardian — 
Welfare  of  Infants  — Past  and 
Future  Maintenance.]  — An  ap- 
plication by  the  mother  and 
guardian  of  infants  for  payment 
to  her,  as  guardian,  by  the  ad- 
ministrators with  the  will  an- 
nexed of  the  estate  of  a deceased 
person,  of  moneys  to  which  the 
infants  were  entitled  under  the 
will,  where  the  applicant  and 
the  infants  were  resident  in  a 
foreign  country,  and  her  ap- 
pointment as  guardian  was  made 
by  a foreign  Court,  the  testator 
having  been  domiciled  in  Ontario 
and  the  moneys  invested  in  On- 
tario by  the  administrators,  was 
refused  without  prejudice  to  an 
application  for  an  allowance  for 
future  maintenance. — ^Upon  such 
an  application  the  welfare  of  the 
infants  is  the  paramount  consid- 
eration. The  Court  will  not 
direct  the  payment  over  of  the 
money  of  infants  unless  satis- 
fied that  it  will  be  applied  for 
the  benefit  of  the  infants. — Han- 
raJian  v.  Hanralian  (1890),  19 
O.R.  396,  considered  and  distin- 
guished.— Semhle,  that  the  ap- 
plication was  in  reality  for  the 
benefit  of  the  applicant  to  reim- 
burse her  for  past  maintenance. 
— Order  of  Latchford,  J.,  af- 
firmed. Re  Lloyd,  476. 


INJUNCTION. 

See  Contract,  1 — Covenant 
— Municipal  Corporations,  3 — 
Party  Wall  — Schools  — 
Water  and  Watercourses,  3. 

47 — 31  o.L.R. 


INSURANCE. 

Life  Insurance  — Benevolent 
Society  — Beneficiary  Certificate 
— Contract  of  Insurance  — 
Corporate  Powers  — Life  Ex- 
pectancy Benefit  Fund  — Pa,y- 
ment  to  Member  on  Attaining 
Certain  Age  — Change  in  By- 
laws — Validation  by  3 Edw. 
VII.  ch.  15,  sec.  8 (0.) — Death 
Benefit  — • Increased  Assessment 
Premiums — Agreement  of  Mem- 
ber to  be  Bound  by  Amendments 
— Bona  Fides  — Reasonableness 
— Declaratory  Judgment  — Re- 
covery of  Small  Sum  — Oo.sts.] 
— The  defendants,  incorporated 
under  the  Act  respecting  Bene- 
volent, Provident  and  other 
Societies,  carried  on  a life  in- 
surance business,  issuing  their 
policies  under  the  designation  of 
‘ ^ beneficiary  certificates.  ’ ’ By 
the  laws  of  the  defendants,  all 
the  members  were  obliged  to  be 
insured.  The  plaintiff  became  a 
member  and  obtained  his  benefi- 
ciary certificate  in  1888 ; under 
it,  his  beneficiary  was  to  be  en- 
titled at  his  death  to  the  sum  of 
one  assessment  on  each  member, 
but  not  exceeding  altogether 
$2,000,  less  all  sums  received  by 
him  under  the  defendants’  bj^- 
law  relating  to  total  disability, 
or  so  received  upon  his  attain- 
ing seventy  years  of  age.  Under 
the  by-laws  in  force  in  1888,  he 
was  to  become  entitled  to  one- 
half  of  the  $2,000  on  attaining 
seventy;  and,  under  the  certifi- 
cate, all  rights  by  virtue  of  it 
were,  among  other  things,  to  be 
subject  to  his  coiitimiing  a mem- 
ber of  the  society,  in  '‘good 
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order,”  and  faithfully  comply- 
ing with  its  laws,  rules,  and  re- 
gulations. The  plaintiff  did  all 
this,  and  reached  the  age  of 
seventy  in  1909.  In  1898,  how- 
ever, the  defendants  amended 
their  by-laws  so  as  to  make  the 
$1,000  payable  in  ten  consecutive 
annual  instalments  of  $100  each, 
commencing  at  that  age ; and  in 
1914,  after  the  plaintiff  had  re- 
ceived $500,  the  defendants 
made  another  amendment  by 
which  the  plaintiff  was  deprived 
of  all  right  to  any  further  pre- 
sent payment  of  that  kind,  and 
Avas  required  to  pay  an  increased 
assessment.  The  plaintiff,  in  his 
application  for  membership  and 
for  the  beneficiary  certificate, 
had  expressly  agreed  to  abide  by 
the  laws  of  the  defendants 
‘'which  are  now  in  force  or  may 
hereafter  be  enacted  : ” — Held, 
that  the  beneficiary  certificate 
was  a contract. — (2)  As  to  the 
$1,000  to  be  paid  at  the  age  of 
seventy,  that  the  by-laws  of  1898, 
ill  so  far  as  they  purported  to 
])ostpone  or  otherwise  hamper 
the  payment  of  that  sum  at  the  I 
specified  age,  were  invalid,  be- 
cause not  warranted  by,  but  in 
direct  conflict  with,  the  defend- 
ants’ corporate  powers — sec.  5 
of  the  declaration  of  incorpora- 
tion firoviding  for  the  establish- 
immt  of  a “Life  Expectancy 
Pencfit  Fund”  from  which  all 
the  members  who  had  joined  the 
society  at  a certain  age,  and  had 
attained  the  expectancy  age,  and 
had  complied  with  all  the  lawful 
reiiuirements  of  the  society, ' 


should  be  entitled  to  one-half  the 
amount  of  their  beneficiary  cer- 
tificate, the  remaining  half  to  be 
payable  at  death. — (3)  That,  al- 
though the  by-laws  of  1898  were 
validated  by  the  Ontario  sta- 
tute 3 Edw.  VII.  ch.  15,  sec.  8, 
they  were  validated  only  so  far 
as  they  converted  the  one  pay- 
ment of  $1,000  at  the  age  of 
seventy  into  ten  equal  annual 
payments  beginning  at  that 
time.  — (4)  That  the  statute 
could  not  be  interpreted  as  a 
warrant  for  the  direct  wiping 
out  of  all  that  remained  unpaid 
of  the  $1,000  payable  at  seventy ; 
nor  as  a warrant  for  indirectly 
affecting  the  same  purpose  in 
increased  assessments  greater 
than  or  equalling  the  annual 
payments  not  yet  made.  — (5) 
As  to  the  $1,000  payable  at  death, 
that  the  contract  of  insurance 
did  not  directly  provide  for  the 
assessment  premiums;  that  they 
were  provided  for  in  the  defend- 
ants’ by-laws,  subject  to  Avhich 
the  contract  of  insurance  Avas 
made ; that  the  plaintiff  express- 
ly agreed,  in  effect,  that  such 
by-laws  might  be  changed ; and 
that  the  changes  in  the  by-hiAvs 
AAX're  made  regularly  and  in  good 
faith,  AAuu’e  not  unreasonable, 
and  Avei’e  binding  upon  the 
plaintiff. — (6)  That  the  plaintiff 
Avas  entitled  to  a judgment  de- 
claring his  rights  and  for  the 
recovery  of  $100  with  costs  on 
the  scale  of  the  Supreme  Court 
of  Ontailo.  Grainger  v.  Order 
of  Canadian  Home  Circles,  461. 


See  Damages. 
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INTEREST. 

See  Bills  and  Notes,  3 — Ven- 
dor AND  Purchaser,  1 — Will, 

2. 


JOINDER  OF  CAUSES  OF 
ACTION. 

See  Assessment  and  Taxes. 


JOINT  NEGLIGENCE. 

See  Negligence,  3. 


JUDGMENT. 

See  Assessment  and  Taxes — 
Company,  1 — Insurance  — 
Landlord  and  Tenant — Muni- 
cipal Corporations,  3 — Vendor 
AND  Purchaser,  1. 


JUDICIAL  DECISIONS. 

See  Bills  and  Notes,  3, 

JURISDICTION. 

See  Schools  — Supreme 
Court  of  Ontario. 


JURY. 

See  Contract,  3 — Highway, 
1 — Trial  — Water  and  Water- 
courses, 2. 


KEEPING  DISORDERLY 
HOUSE. 

See  Criminal  Law,  1. 


LACHES. 

See  Specific  Performance. 


LANDLORD  AND  TENANT. 

1.  Lease  — Covenant  — Lent 
— Bi'eacli  of  Covenant  to  Paij 


Bent  — Sale  of  Reversion  — Re- 
entry for  Breach  of  Covenant — 
Arrears  of  Rent — Chose  in  Ac- 
tion — Waiver  — Relief  against 
Forfeiture.] — Rent  accruing  due 
is  an  incorporeal  hereditament, 
but  rent  which  has  accrued  due 
is  a mere  chose  in  action.  There- 
fore, i*ent  which  has  accrued  due 
does  not  pass  to  a purchaser  of 
the  reversion,  unless  expressly 
assigned  to  him,  nor  does  he  ob- 
tain (in  Ontario)  any  right  of 
re-entry  for  a breach  of  cove- 
nant to  pay  rent  which  took 
place  before  the  conveyance  of 
the  reversion  to  him. — In  Eng- 
land the  law  upon  this  point  has 
been  changed  by  the  Conveyanc- 
ing Act,  1911.  — It  was  held, 
therefore,  that  the  plaintiff,  who 
had  purchased  a property  held 
b}"  the  defendant  company 
under  a lease  from  the  vendor 
for  a term  of  years,  could  not 
base  a right  of  re-entry  on  de- 
fault in  payment  of  rent  prior 
to  his  purchase ; and  also  that, 
apart  from  this,  there  had  been 
a waiver  by  the  vendor  of  the 
default  to  pay  rent,  and  such 
treatment  of  the  lessee  as  to  jus- 
I tify  relief  against  foi‘feitui*e  if 
I the  right  of  re-entry  did  exist. 

; Brown  v.  Gallagher  A Co.  Lim- 
j iied,  323. 

2.  Lease — 0 pi  ion  of  JLirchase 
— Covenant  not  to  Assign  wifh- 
0}(t  Leave  — Proviso  — Leave 
Wilfully  and  Arhitrarih/  With- 
held — Right  to  Assign  without 
Leave  — Forfeiture  — Receipt 
of  Rent  — Waiver  — Declara- 
tory Judgment  — Damages  — 
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Possession  — Oos^s.] — Where  a 
lease  of  land,  in  writing  and 
under  seal,  for  a term  exceeding 
three  years  (see  R.S.O.  1914,  ch. 
102),  made  by  the  defendant  to 
the  plaintiff  M.,  contained  an 
option  of  purchase,  and  a cove- 
nant ‘Hhat  the  lessee  will  not 
assign,  or  sublet  without  leave, 
but  such  leave  shall  not  be  wil- 
fully or  arbitrarily  withheld,  ’ ’ it 
was  held,  upon  the  evidence, 
that  the  defendant’s  consent  to 
an  assignment  of  the  lease  and 
option  by  the  plaintiff  M.  to  the 
plaintiff  C.  was  wilfully  and  ar- 
bitrarily withheld;  and  M.  was 
at  liberty  to  assign  without  con- 
sent. There  was  no  forfeiture, 
because  up  to  the  time  the  con- 
sent was  asked  there  was  no  valid 
assignment,  but  only  an  agree- 
ment to  assign.  And,  semhle,  if 
what  was  done  before  the  formal 
assignment  under  seal  (R.S.O. 
1914,  ch.  109,  sec.  9)  of  the  lease 
and  option  was  executed,  enabled 
the  defendant  to  declare  the  lease 
forfeited,  the  subsequent  receipt 
of  rent  by  the  defendant  from 
M.  amounted  to  a waiver. — C. 
had  made  an  agreement  to  sell 
the  lease  and  option  to  a com- 
pany, and  had  endeavoured  to 
obtain  the  defendant’s  consent 
to  the  assignment  to  himself  and 
the  further  assignment  to  the 
company.  After  the  commence- 
ment of  this  action  — in  which 
the  plaintiffs  claimed  a declara- 
tion that  M.  was  entitled  to  as- 
sign to  C.  and  0.  to  the  com- 
pany, and  damages  for  the  de- 
fendant’s refusal  to  consent — 
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the  company  rescinded  its  agree- 
ment to  purchase,  M.  went  out 
of  possession,  and  the  defend- 
ants resumed  possession.  By 
amendment  made  at  the  trial  the 
plaintiffs  claimed  possession  and 
damages  arising  from  the  re- 
scinding of  the  company’s  agree- 
ment : — Held,  that,  although  the 
right  to  claim  possession  did  not 
arise  until  after  action,  the 
plaintiffs  were  entitled  to  the 
benefit  of  it  because  the  defend- 
ant had  pleaded  his  re-entry; 
but  they  were  not  entitled  to 
damages ; and  their  relief  should 
be  confined  to  a declaration  that 
the  plaintiff  M.  was  justified  in 
assigning  the  lease  and  option  to 
the  plaintiff  C. ; that  the  lease 
was  a valid  and  subsisting  one; 
and  that  the  plaintiffs  were  en- 
titled to  possession. — Judgment 
of  Falconbridge,  C.J.K.B.,  var- 
ied on  appeal;  but  costs  of  the 
appeal  awarded  to  the  plaintiffs. 
Cornish  v.  Boles,  505. 

3.  Lease  — Surrender  — Evi- 
dence  — Estoppel  — Authority 
of  Solicitor — Statute  of  Frauds, 
R.S.O.  1914,  ch.  102,  sec.  3.]  — 
The  appellant  leased  a farm 
from  the  respondent  by  inden- 
ture of  lease  dated  the  20th  Fe- 
bruary, 1912,  for  three  years 
from  the  1st  March,  1912.  In 
January,  1914,  the  appellant 
told  the  respondent  that  he  in- 
tended to  leave  the  farm  on  the 
1st  March,  1914;  thereupon  the 
accounts  between  them  were  ad- 
justed by  their  solicitors,  and 
a sum  of  money  was  paid  by  the 
appellant,  on  the  9th  February, 
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as  the  balance  of  rent  up  to  the 
1st  March,  which  the  respondent 
accepted,  his  solicitor  having  ex- 
pressed by  letter  the  willingness 
of  the  respondent  that  the  ap- 
pellant should  leave  the  pre- 
mises:— Held,  that  this  amount- 
ed to  no  more  than  a written 
notice  in  February  that  the  ap- 
pellant would  leave  the  farm  on 
the  1st  March,  assented  to  by 
the  respondent ; no  new  tenancy 
for  twenty  days  could  be  found 
upon  the  evidence ; there  was  no 
estoppel  by  reason  of  change 
of  position,  the  respondent  not 
having  given  up  anything  in 
consequence  of  the  settlement  of 
accounts;  an  advertisement  by 
the  respondent  for  a tenant  was 
not  sufficient  to  estop  the  appel- 
lant, for  the  act  done  must  be 
one  inconsistent  with  the  con- 
tinuance of  the  lease ; and, 
therefore,  what  occurred  did  not 
amount  to  a valid  surrender  in 
law. — Fenner  v.  Blake,  [1900] 
1 Q.B.  426,  82  L.T.R.  149,  69 
L.J.Q.B.  257,  and  Stait  v.  Fen- 
ner, [1912]  2 Ch.  504,  distin- 
guished.— Held,  also,  having  re- 
gard to  the  provisions  of  sec.  3 
of  the  Statute  of  Frauds,  R.S.O. 
1914,  ch.  102,  that  the  authority 
of  the  appellant’s  solicitor  to 
surrender  the  lease  on  his  be- 
half, by  a letter  relied  upon  by 
the  respondent,  was  not  estal)- 
lished.  Be  Clancy  and  Sclierme- 
liorn,  435. 

4.  OverJiolding  Tenant  — Ten- 
ancy from  Year  to  Year  upon 
Terms  of  Expired  Lease — Provi- 
sion for  Determination  of  Ten- 


ancy hy  Notice  — Consistency 
with  New  Tenancy  — Benefit 
Passing  to  Assignee  of  Reversion 
— Landlord  and  Tenant  Act,  2 
Geo.  V.  ch.  37,  sec.  5 — Time  for 
Giving  Notice — At  the  End,  of 
any  one  Month.’ — Upon  an  ap- 
peal by  the  tenants  from  an 
order  of  a County  Curt  Judge, 
made  under  the  provisions  of 
Part  III.  of  the  Landlord  and 
Tenant  Act,  1 Geo.  V.  ch.  37, 
relating  to  overholding  tenants, 
directing  the  issue  of  a writ  of 
possession  to  place  the  landlord, 
the  respondent,  in  possession  of 
the  demised  premises,  it  ap- 
peared that  the  appellants  had 
been  in  possession  under  a lease 
for  one  year  from  G.,  who  had 
assigned  the  reversion  to  the  re- 
spondent ; that  the  term  had  ex- 
pired, and  the  appellants  had 
held  over  and  continued  to  pay 
rent  in  accordance  with  the 
terms  of  the  lease,  and  it  Avas 
not  disputed  that  they  had  be- 
come tenants  from  year  to  year 
of  the  respondent  upon  the 
terms  of  the  lease  so  far  as  they 
were  not  inconsistent  Avith  the 
neAA^  tenancy : — Held,  that  a pi’o- 
vision  in  the  lease  for  its  deter- 
mination ^ ' at  the  end  of  any  one 
month,”  1)A'  either  party  giving 
to  the  other  one  month’s  notice, 
was  not  inconsistent  Avith  the  neAv 
tenancy. — RevicAA^  of  the  author- 
ities.— Held,  also,  that  the  re- 
s])oiident,  as  assignee  of  the  re- 
version, Avas  entitled  to  the  bene- 
fit of  the  ])Tovision  for  deter- 
mining the  lease:  sec.  5 of  the 
Landlord  and  Tenant  Act. — Roe 
d.  Bamford  v.  Hayley  (1810L 
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12  East  464,  followed.  — Held, 
also,  that  the  words  ‘^at  the  end 
of  any  one  month  ’ ’ meant  at  the 
end  of  any  month  of  the  ten- 
ancy.— And  the  order  appealed 
against  was  affirmed.  Be  Rahin- 
ovitcli  and  Booth,  88. 


LEADING  QUESTIONS. 

See  Evidence. 

LEASE. 

See  Landlord  and  Tenant — 
Water  and  Watercourses,  1. 

LICENSEE. 

See  Negligence,  2. 


LIEN. 

See  Assessment  and  Taxes, 
— Contract,  3. 


LIFE  INSURANCE. 

See  Insurance. 


LIMITATION  OF  ACTIONS. 

Limitations  Act  — Possession 
of  Land  — Clearing  — Fencing 
— Caretaker  — Acknowledg- 
ment of  Title  — Abandonment 
of  Possession  — Evidence  — Ad- 
mission — (Corroboration  — Evi- 
dence Act,  sec.  12 — Evidence  as 
to  Residence  — ■ Affirmative  Evi- 
dence — Negative  Evidence.]  — 
The  defendants’  predecessor  in- 
ti tie  "‘squatted”  in  1858  on  a lot 
whicli  was  a point  jutting  into 
the  Ottawa  river.  He  made  two 
siiuill  clearings,  and  ])iiilt  a small 
house  and  stable  on  one  of  them. 
He  attended  to  the  lighting  of  a 
lain])  on  the  shore  for  navigation 
])ur])OS(‘s  and  carried  on  a de- 


sultory trade  in  liquor  and  rafts- 
men’s  poles.  There  was  some 
evidence  that  a rough  fence  had 
been  built  by  him  at  the  base  of 
the  point  from  water  to  water. 
With  the  exception  of  one  win- 
ter, this  squatter  lived  in  the 
I house  till  his  death  in  1891,  and 
I after  his  death  the  house  was  oc- 
I cupied  by  his  adopted  daughter 
and  her  devisee  till  the  purchase 
of  the  lot  by  one  of  the  defend- 
ants. One  of  the  plaintiffs  and 
the  predecessor  of  the  other  pur- 
chased the  lot  from  the  register- 
ed owner  in  1873,  during  the 
winter  when  the  squatter  was 
not  living  on  the  lot.  The  sur- 
viving purchaser  gave  evidence 
that  it  was  the  squatter  who  told 
him  the  land  was  for  sale  and 
that  he  did  not  intend  to  go 
back;  and  that  subsequently  he 
' did,  at  the  request  of  this  pur- 
chaser, agree  to  go  back  as  care- 
taker. As  corroboration  of  this 
agreement  another  witness  stated 
that  the  squatter  had  told  him 
subsequently  that  he  wa.s  on  the 
land  as  caretaker: — Held,  (1) 
that  the  squatter’s  actual,  con- 
stant, visible,  adverse  possession 
was  limited  to  the  two  small 
cleared  portions  of  the  lot,  and 
that  only  as  to  these  did  the 
statute  apply. — Piper  v.  Steven- 
son (1913),  28  O.L.R.  379,  con- 
sidered and  applied. — (2)  That 
the  agreement  to  hold  the  lot  as 
caretaker  was  not  equivalent  to 
an  acknowledgment  of  the  true 
owner’s  title,  but  made  a change 
in  the  relative  positions  of  the 
parties,  and  therefore  was  effec- 
tive, though  not  in  writing.  It 
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is  immaterial  whether  or  not  the 
squatter  is  in  possession  at  the 
time  such  an  agreement  is  made. 
— (3)  That  the  evidence  of  the 
purchaser  as  to  this  agreement 
was  sufficiently  corroborated, 
the  well-settled  rule  now  being 
that  as  against  the  deceased  per- 
son complete  duplication  of  the 
evidence  of  the  adverse  party  is 
not  essential,  but  merely  that 
there  be  other  material  evidence 
sufficient  to  lead  to  the  conclu- 
sion that  the  evidence  of  that  ad- 
verse party  is  true  or  probably 
true. — (4)  That  affirmative  evi- 
dence as  to  the  place  of  residence 
of  the  squatter  at  the  time  the 
agreement  was  made  was  to  be 
preferred  to  the  negative  evid- 
ence of  witnesses  equally  honest 
and  reliable  who  stated  that  he 
was  not  living  at  this  place  at 
this  time. — Judgment  of  Middle- 
ton,  J.,  affirming  that  of  the 
Junior  Judge  of  the  County 
Court  of  the  County  of  Carle- 
ton,  affirmed.  Cowley  v.  Simp- 
son, 200. 

See  Railway,  1 — Specific 
Performance. 


LIQUIDATED  DAMAGES. 

See  Contract,  2. 


LOCAL  OPTION  BY-LAW. 

See  Municipal  Corporations, 
3. 


LOST  GRANT. 

See  Water  and  Water- 
courses, 3. 


MAINTENANCE. 

See  Infants. 


MASTER  AND  SERVANT. 

Servant  Sharing  in  Prejfits — 
Master  and  Servant  Act,  10  Edw 
VII.  ch.  73 — Statement  of  Pro- 
fits — Fraud,  — Profit  on  Sale 
of  Goodivill.] — By  sec.  3 of  the 
Master  and  Servant  Act,  10 
Edw.  VII.  ch.  73,  a statement 
by  an  employer  of  the  net  pro- 
fits of  the  business  in  which  a 
servant  has  a share  is  made  con- 
clusive and  unimpeachable,  ex- 
cept for  fraud.  ' ' Fraud  ’ ’ in  this 
section  means  something  more 
I than  mere  mistake  or  an  errone- 
ous mode  of  interpreting  the  con- 
tract ; and,  unless  something  di^^- 
honest  or  morally  wrong  lie 
shewn,  the  employer’s  statement 
must  be  accepted. — A right  to  a 
share  of  the  net  profits  of  a l)usi- 
ness  does  not  confer  upon  tlie 
servant  a right  to  a share  of  the 
I amount  obtained  by  the  em- 
I pi  oyer  on  a sale  by  him  of  the 
I goodwill  of  the  business. — Judg- 
I ment  of  Lennox,  J.,  reversed. 
\ Wash  burn  v.  Wright,  138. 

j See  (l)VENANT  — Negligence, 


MINISTER  OF  EDUCATION. 

! See  Schools. 


MISCONDUCT. 

See  Schools — Trial. 


MISFEASANCE. 

See  Highway,  1,  2. 
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MISTAKE. 

See  Arbitration  and  Award 
— Highway,  4. 


MONEY-LENDERS  ACT. 

See  Bills  and  Notes,  3. 


MORTGAGE. 

Construction  of  Mortgage- 
deed  — Instalment  of  Mortgage- 
moneys  Payable  Conditionally — 
Default — Right  to  Foreclosure.] 
— Held  (affirming  the  judgment 
of  Meredith,  C.J.C.P.,  30  O.L. 
R.  502),  that  the  plaintiff,  the 
mortgagee,  was  entitled  to  fore- 
closure, on  default  of  payment 
of  an  instalment  of  the  mortgage- 
moneys,  notwithstanding  that, 
by  a proviso  in  the  mortgage- 
deed,  the  mortgagor  had  the 
right  to  retain  $1,000  of  the 
mortgage-moneys  until  the  mort- 
gagee should  have  performed  the 
terms  and  conditions  of  a cer- 
tain agreement. — Per  Mulock, 
C.J.Ex. ; — The  proviso  that  the 
mortgagor  might  retain  the 
$1,000  until  a certain  time  was 
qualified  by  the  proviso  that,  on 
default  of  payment  of  interest, 
the  whole  and  every  part  of  the 
principal  should  become  due; 
file  right  of  retainer  of  the  $1,- 
000  was  not  absolute,  but  condi- 
tional on  there  being  no  default 
in  payment  of  interest;  and,  on 
that  condition  being  broken,  the 
right  to  retain  it  ceased. — Bur- 
rowes  V.  Molloy  (1845),  2 Jo.  & 
Lat.  521,  distinguished.  Will- 
son  V.  Thomson,  471. 

Sec  Company,  1. 


MOTOR  VEHICLES. 

See  Evidence  — Motor  Veh- 
icles Act. 


MOTOR  VEHICLES  ACT. 

Owner”  — Liability  for  Neg- 
ligence of  Thief  Causing  Injury 
to  Stranger  — 2 Geo.  V.  ch.  48, 
sec.  19.  i — The  owner  of  a motor 
vehicle  which  is  stolen,  and, 
when  'being  driven  by  the  thief, 
injures  the  person  or  property 
of  a stranger,  owing  to  the  negli- 
gence of  the  thief — there  being 
no  negligence  on  the  part  of  the 
owner — is  not,  by  reason  of  sec. 
19  of  the  Motor  Vehicles  Act,  2 
Geo.  V.  ch.  48,  or  of  any  other 
provision  of  the  Act,  liable  for 
the  damage  occasioned:  Riddell 
and  Leitch,  JJ.,  dissenting. — 
Lowry  v.  Thompson  (1913),  29 
O.L.R.  478,  explained  and  dis- 
tinguished.— Wynne  v.  Dolby 
(1913),  30  O.L.R.  67.  applied. 
Cillis  V.  0 alley,  603. 

MUNICIPAL  CORPORATIONS. 

1.  Building  Restrictions — By- 
law  more  Stringent  than  Stat- 
ute.]— A municipal  by-law  pro- 
hibiting the  erection  within  a de- 
fined area  of  any  building  the 
‘‘outside  and  party  walls”  of 
which  were  not  constructed  of 
“brick,  stone,  concrete,  or  other 
approved  of  incombustible  mat- 
erial,” was  held,  to  go  beyond 
sec.  542  of  the  Municipal  Act, 
1903,  which  authorises  a muni- 
cipal council  to  pass  a by-law 
prohibiting  the  erection  of  any 
building  the  “main  walls”  ot‘ 
which  are  not  of  “brick,  iron,  or 
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stone,  ’ ’ and  therefore  to  be  ultra 
vires  and  void. — Judgment  of 
Latchford,  J.,  reversed.  City 
of  Toronto  v.  Elias  Rogers  Co., 
167. 

2.  Land  in  Township  Acquir- 
ed hy  City  Corporation  for 
Cemetery — Land  Becoming  Part 
of  City  — Highway  Bordering 
on  Land  so  Acquired — ‘^Bound- 
ary-line between  a County  and  a 
City’’ — Obligation  to  Erect  and 
Maintain  Bridges — 29  A 30  Yict. 
ch.  51,  sec,  269(3) — 36  Yict.  ch. 
48,  sec.  379(7)— 1914,  ch. 
192,  sec.  452.] — A town  corpora- 
tion acquired  land  outside  of  the 
town  limits,  and  the  council  by 
by-law  established  a public  .ceme- 
tery thereon  in  1871,  under  the 
power  conferred  by  sec.  269, 
sub-sec.  3,  of  an  Act  respecting 
the  Municipal  Institutions  of  Up- 
per Canada,  29  & 30  Viet.  eh. 
51.  By  sub-sec.  3 it  was  pro- 
vided that  ‘thereupon  such 
land,  although  without  the 
municipality,  shall  become  part 
thereof,  and  shall  cease  to  be 
part  of  the  municipality  to 
whicli  it  formerly  belonged.’’ 
The  land  purchased^  was  and 
remained  wholly  without  the 
town  (afterwards  city)  ; and, 
though  near  it,  there  was  no 
physical  connection  at  any 
point : the  land  was  wholly  with- 
in the  township  of  H.  On  one 
side  the  land  extended  to  a high- 
way, the  original  road  allowance 
between  two  concessions  of  the 
township  : — Held,  that  this  high- 
way was  not  “a  boundary -line 
between  a county  and  a city;” 


and  the  corporations  of  the 
county  and  city  were  not  bound, 
under  sec.  452  of  the  Municipal 
Act,  R.S.O.  1914,  ch.  192,  to 
erect  and  maintain  any  bridge 
over  a stream  crossing  it. — The 
object  of  29  & 30  Viet.  ch.  51, 
sec.  269,  sub-sec.  3 (and  see  also 
the  Municipal  Institutions  Act 
of  1873,  36  Viet.  ch.  48,  sec. 
379,  sub-sec.  7,  which  made  an 
exception  to  the  general  power 
to  acquire  land  for  a public 
cemetery,  ^^as  well  within  as 
without  the  municipality,  ’ ’ in 
the  words,  “but  not  within  any 
city,  town,  or  incorporated  vil- 
lage”), was  to  bring  the  muni- 
cipal cemetery,  when  without 
the  territorial  limits  of  the 
municipality  owning  it,  com- 
pletely under  its  control  as  if 
it  were  within  such  limits.  Re 
Township  of  Harwich  and 
County  of  Kent  and  City  of 
Chatham,  654. 

3.  Local  Option  By-law  — 
Judgment  Declaring  Invalidity 
of  Submission  to  Electors — Sec- 
ond By-latv  — Second  Action 
to  Restrain  Submission  — Proof 
of  Invalidity  — ■ Injunction  — 
Interim  Injunction  — Action 
Dismissed  at  Trial  — Appeal 
— Enjoined.  Act  Performed 
before  Appeal  Heard.]  — A 
local  option  by-law  was  voted 
upon  in  January,  1913,  and 
did  not  receive  the  a])])roval 
of  three-fifths  of  the  electors 
voting  thereon.  In  March,  1913, 
an  action  was  brought  by  an 
elector  against  the  municipality 
alleging  irregularities  in  proced- 


706 


ONTARIO  LAW  REPORTS. 


ure  and  asking  for  a declaration 
that  the  by-law  had  not  been 
legally  submitted  and  did  not 
operate  to  prevent  the  submis- 
sion of  another  by-law.  The 
municipality  filed  a defence 
denying  all  irregularities.  Sub- 
sequently, pursuant  to  a settle- 
ment, the  defence  was  amended 
by  striking  out  the  denials  and 
making  instead  admissions  of 
irregularities.  On  an  und^^- 
fended  motion  for  judgment, 
the  plaintiff  then  obtained  the 
declaration  asked  for.  In  1914, 
the  municipal  council  proposed 
to  pass  another  local  option  by- 
law, and  this  action  was  brought ' 
for  an  injunction  to  restrain 
them  from  passing  it : — H^eld, 
by  Hodgins,  J.A.,  at  the  trial  of 
the  action,  (1)  that  the  declara- 
tory judgment  in  the  former  ac- 
tion, pronounced  without  the 
Court  having  exercised  its  ju- 
dicial mind,’’  did  not  operate 
as  res  judicata,  and  at  most 
bound  only  the  parties  to  it,  and 
was  of  no  more  validity  or  ef- 
fect than  an  agreement  between 
the  plaintiff  in  that  action  and 
the  municipal  council. — (2) 
That  the  municipal  council 
could  not,  by  consent  or  other- 
wise, abrogate  the  statutory  pro- 
tection given  to  those  interested 
on  the  one  side  or  the  other,  and 
til  at  the  declaratory  judgment 
should  be  disregarded  entirely. 
— (4)  That  to  bring  the  prohi- 
bitive clause  into  play  a pre- 
vious valid  submission  of  a by- 
law had  to  be  proved,  and  that 
this  question,  involving  such  im- 
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portant  public  rights,  could  not 
be  decided  merely  on  the  word- 
ing of  the  pleadings  or  as  a 
technical  question  of  onus  of 
proof. — Re  Voindyke  and  Vil- 
lage of  Grimsby  (1909),  19  0. 
L.R.  402,  Stoddart  v.  Town  of 
Owen  Sound  (1912),  27  O.L.R. 
221,  and  Carr  v.  Town  of  North 
Bay  (1913),  28  O.L.R.  623,  con- 
sidered and  applied. — (4)  That 
it  was  impossible  to  say,  upon 
the  evidence  given,  that  the  for- 
mer submission  and  vote  were 
legal  and  valid,  or  were  saved 
by  virtue  of  sec.  204  of  the 
Municipal  Act,  1903,  or  were  in- 
curably bad ; and  that,  under  all 
the  circumstances,  the  proper 
course  was  to  refuse  the  injunc- 
tion, leaving  open  in  that  way 
the  right,  if  the  by-law  were 
submitted  and  carried,  to  take 
further  proceedings  to  test  the 
validity  of  the  former  submis- 
sion and  of  the  by-law  in  ques- 
tion in  the  present  action. — An 
interim  injunction  was  accord- 
ingly dissolved. — After  notice  of 
appeal  from  this  judgment  had 
been  given  and  the  appeal  set 
down,  the  municipal  council 
passed  the  by-law.  The  Appel- 
late Division,  without  deciding 
whether  the  interim  injunctioji 
had,  by  reason  of  the  appeal, 
continued  in  force  or  not,  held, 
that,  at  all  events,  the  by-law 
could  be  got  rid  of  only  by  man- 
datory order,  which,  in  the  cir- 
cumstances, should  not  be  made ; 
and  dismissed  the  appeal  with- 
out costs.  Hair  v.  Town  of 
Meaford,  124. 
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See  Assessment  and  Taxes 
— Contract,  1.  — Evidence — 
High^vay. 

NEGLIGENCE. 

1.  Death  Caused  by  Electric 
Shock  — Independent  Acts  of 
Negligence  by  two  Defendants 
— Proximate  Cause  of  Death — 
Liability  of  both  Defendants — 
Contribution  or  Indemnity  be- 
tween Defendants  — ■ Contribu- 
tion as  to  Costs — Damages.]  — 
Where,  in  an  action  under  the 
Fatal  Accidents  Act,  it  was 
found  that  the  death  of  the ! 
plaintiff’s  husband  was  caused 
by  two  independent  acts  of  neg- 
ligence on  the  part  of  the  two 
defendants  respectively,  in  the 
transmission  of  a dangerous 
electric  current,  and  that  each 
act  would  have  been  innocuous 
save  for  the  other  negligent  act, 
it  was  held,  that,  as  each  act  was 
a proximate  cause  of  the  injury, 
the  plaintiff  was  entitled  to  re- 
cover against  both  defendants. 
— Revievf  of  the  authorities. — 
Dominion  Natural  Gas  Co.  v. 
Collins,  [1909]  A.C.  640,  646, 
specially  referred  to. — Held, 
also,  that  where  two  defendants 
are  found  liable  because  each 
has  been  guilty  of  an  act  of  neg- 
ligence which  is  a proximate 
cause  of  the  injury  or  death, 
there  is  no  right  on  the  part  of 
either  to  claim  contribution 
or  indemnity  against  the  other. 
— Held,  however,  that  the  Court 
had  power  to  direct  contribu- 
tion with  respect  to  costs. — The 
plaintiff’s  damages  were  assess- 


ed at  .j^6,000,  and  judgment 
given  in  her  favour  for  the  re- 
covery of  that  sum  from  both 
defendants,  with  costs — the  lat- 
ter payable,  as  between  the  de- 
fendants, one-half  by  each.  Till 
V.  Town  of  Oakville,  405. 

2.  Death  of  Workman  at  Work 
in  Building  for  Contractor  — 
Negligence  of  Servant  of  an- 
other Contractor  — Duty  — 
Liability  — Defective  Plant'  — 
Unknown  Defect  — Absence 
of  Contractual  Relationship  — 
Licensee  — Invitee  — Absence 
of  Allurement  or  Trap.]  — 
The  plaintiff’s  husband  was 
employed  as  a painter  by 
the  contractor  for  the  paint- 
ing of  a building;  in  the  course 
of  his  employment  in  the  build- 
ing, he  attempted  to  walk  upon 
a plank  which  had  been  put 
down  by  a workman  in  the  ser- 
vice of  the  defendant,  the  con- 
tractor for  the  carpenter  work ; 
the  plank  gave  way,  owing  to  a 
defect  not  known  to  the  defend- 
ant or  his  workman,  and  the 
plaintiff’s  husband  was  killed. 
The  defendant  did  not  know  of 
the  deceased’s  intention  to  use 
the  plank.  The  deceased’s  ob- 
ject in  going  upon  the  plank  was 
to  reach  a window-frame,  the 
outside  of  which  he  intended  to 
j)aint  from  the  inside,  although 
hu  had  not  been  ordei’ed  to  do  so. 
Tlu're  was  no  contractual  ivla- 
tioiishi})  between  the  deceased’s 
mnployei’  and  the  defendant  oi- 
between  the  deceased  and  the 
defendant:  — Held  (affirmiiig 
the  judgment  of  Britton,  J.), 
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that  the  defendant  was  not 
liable  in  an  action  brought  by 
the  plaintiff  to  recover  dam- 
ages for  the  death  of  her  hus- 
band, even  if  there  was  negli- 
gence on  the  part  of  the  defen- 
dant or  his  servant.  — Per 
Clute,  J.  : — The  implied  license 
which  the  deceased  had  to  be  in 
the  building  came  from  the 
owner  through  the  contractor 
for  the  painting,  whose  servant 
the  deceased  was,  and  not  from 
the  defendant.  The  deceased 
had  the  right  to  be  where  his 
work  called  him,  and  it  was  not 
unreasonable,  in  the  circum- 
stances, that  he  should  paint  the 
outside  of  the  building  from  the 
inside.  The  defendant  did  not 
invite  the  deceased,  nor  was  the 
deceased  there  by  the  defend- 
ant ’s  license.  The  plank  was 
put  down  for  the  defendant’s 
own  use,  and,  although  it  was 
defective,  that  was  unknown  to 
the  defendant  and  his  servant. 
There  was  no  trap  or  hidden  de- 
fect known  to  the  defendant, 
nor  was  there  any  suggestion  of 
fraud  or  allurement.  — Review 
of  the  authorities.  Bilton  v. 
MacJicnzie,  585. 

8.  Joint  Negligence  — Con- 
tributory Negligence  — Rail- 
way — Brakesman  Uncoupling 
Moving  Cars  — Violation  of  Op- 
erating Rules  of  Company.] — A 
l)rakesman  in  the  employ  of  the 
defendant  company  was  killed 
while  trying  to  uncouple  cars 
which  were  at  the  time  in  mo- 
tion. These  cars  were  loaded 
M'ith  logs,  some  of  which  had  be- 
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come  loosened  while  in  transit, 
and  projected  beyond  the  ends 
of  the  cars.  In  this  action,  by 
the  widow  of  the  deceased,  the 
jury,  in  answer  to  questions, 
found:  (1)  that  the  deceased’s 
death  was  the  result  of  his  go- 
ing between  the  cars  while  in 
motion  to  uncouple  them;  (2) 
that  the  logs  at  that  time  were 
projecting  beyond  the  ends  of 
the  cars;  (3)  that  the  logs  had 
been  properly  loaded  in  the  first 
place;  (4)  that  the  deceased  was 
killed  by  being  crushed  by  the 
logs;  and  (6)  that  the  defend- 
ants were  guilty  of  negligence 
by  allowing  the  logs  to  project. 
By  one  of  the  operating  rules  of 
the  defendants,  entering  be- 
tween cars  in  motion  to  couple 
or  uncouple  them  was  forbid- 
den : — Held,  that,  reading  the 
answers  to  the  1st  and  6th  ques- 
tions together,  the  effect  of  the 
findings,  viewing  them  most  fav- 
ourably to  the  plaintiff,  was  that 
the  deceased’s  death  was  caused 
by  the  negligence  attributed  to 
the  defendants  and  the  viola- 
tion by  the  deceased  of  the  rule  ; 
and,  assuming  that  the  violation  • 
of  the  rule  was  but  a negligent 
act  on  the  part  of  the  deceased, 
there  was  in  effect  a finding  that 
the  death  was  caused  by  the 
joint  negligence  of  the  defend- 
ants and  the  deceased  which 
was  conclusive  against  the  right 
of  the  plaintiff  to  recover.  — 
But,  semble,  the  answers  meant 
that,  although  the  defendants 
were  negligent,  the  efficient 
cause  of  the  accident  was  the  de- 
ceased’s  own  act  of  entering  be- 


XXXI.  J 


INDEX. 


709 


tween  the  moving  cars  in  vio- 
lation of  the  rule  which  forbade 
him  to  do  so,  and  that  d fortiori 
on  this  construction  the  plain- 
tiff must  fail. — The  proposition 
supported  by  Lake  Erie  and 
Western  B.W.  Co.  v.  Craig 
(1896),  73  Fed.  Eepr.  642,  that, 
unless  the  injury  met  with  is 
one  the  person  injured  ought 
reasonably  to  have  contemplat- 
ed as  a possible  result  of  his  neg- 
ligence, that  negligence  cannot 
he  said  to  be  the  proximate  cause 
of  the  injury  and  so  does  not  en- 
title him  to  recover,  is  not  in 
accordance  with  the  law  of  this 
Province.  When  once  negligence 
is  established  the  question  of  the 
injured  person’s  view  of  the  pos- 
sibilities of  his  act  is  immaterial, 
and  to  his  negligent  act  all  the 
consequences  which  are  the  dir- 
ect and  natural  outcome  of  it 
are  to  be  attributed,  whether  the 
injury  is  a consequence  that  was 
foreseen  or  not. — Judgment  of 
Middleton,  J.,  affirmed.  Cook 
V.  Grand  Trunk  B.W.  Co.,  183. 

See  Damages  — Highway,  1, 
2 — Motor  Vehicles  Act — Rail- 
way, 1 — Water  and  Water- 
courses, 2. 


NEW  TRIAL. 

See  Trial. 


NONFEASANCE. 

See  Highway,  1. 


NONREPAIR  OF  HIGHWAY. 

See  Evidence  — Highway, 

1,  2. 


NOTICE. 

See  Contract,  3 — Highway, 
1 — Landlord  and  Tenant,  4 — 
Water  and  Watercourses,  3. 


NOTICE  OF  ACTION. 

See  Highway,  1. 


NOTICE  OF  DISHONOUR. 

See  Bills  and  Notes,  1,  2. 


NUISANCE. 

See  Highway,  1. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Highway,  4. 


OPTION. 

See  Landlord  and  Tenant, 

2. 


OVERHOLDING  TENANT. 

See  Landlord  and  Tenant, 

4. 


OWNER. 

See  Motor  Vehicles  Act. 


PARTIES. 

See  Schools. 


PARTNERSHIP. 

Death  of  Partner  — Implied 
Continuance  of  Partnership 
with  Personal  Bcpresentatives — 
Partnership  to  Continue  till 
Termination  of  Leases.] — Two 
lessees  of  several  theatres  enter- 
ed into  an  agreement  by  which 
each  gave  to  the  other  an  un- 
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divided  half  interest  in  each 
lease  held  by  him  and  in  the 
profits  and  emoluments  thereof, 
and  it  was  provided  that  the 
agreement  should  remain  in 
force  till  the  expiration  of  these 
leases  and  of  any  and  all  re- 
newals thereof.  The  agreement 
also  contained  a provision  that 
it  should  he  binding  upon  the 
^ ‘ heirs,  executors,  or  assigns  ’ ’ j 
of  the  parties,  as  though  they  | 
had  been  specially  mentioned  in 
it : — Held,  that  upon  the  death  ! 
of  one  of  the  partners  the  part- ! 
nership  came  to  an  end,  and  did 
not  remain  in  force  between  the 
surviving  partner  and  the  re- ' 
presentatives  of  the  deceased 
partner  till  the  termination  of 
the  leases. — The  provision  that 
the  agreement  was  to  remain  in 
force  till  the  termination  of  the 
leases  had  no  greater  effect  than 
if  the  date  at  which  the  leases 
expired  had  been  stated  in  the 
agreement ; and,  therefore,  the 
general  rule  that,  in  the  absence 
of  special  provision,  the  death 
of  a partner  puts  an  end  to  a 
partnership  even  though  the 
term  provided  for  has  not  ex- 
pired, became  applicable. — The 
provision  that  the  agreement 
should  be  binding  upon  the 
lieirs,  executors,  or  assigns  of 
the  parties  was  not  equivalent 
to  Mri  agreement  that  the  part- 
nership should  not  be  dissolved 
by  death,  hut  was  merely  a loose 
way  of  avoiding  the  necessity  of 
repeating  these  words  after  the 
name  of  each  contracting  i)arty 
whenever  it  occurred  in  the 
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document. — Judgment  of  Brit- 
ton, J.,  reversed.  Whitney  v. 
Small,  191. 


PARTY  WALL. 

Buildings  on  City  Street  — 
Evidence  — Easement  — • Re- 
gistered Plan  of  Original  Sur- 
vey— Boundary  between  Lots — 
Method  of  Ascertainment — Dis- 
appearance of  Monuments  — 
Surveys  Act,  B.S.O.  1914,  ch. 
166,  sec.  40 — Injunction.] — The 
defendant,  the  owner  of  lot  2 
upon  a city  street,  according  to 
a registered  plan  of  a survey 
made  in  1837,  began  to  erect  a 
building  thereon,  and,  treating 
the  south  wall  of  the  plaintiff’s 
building,  immediately  to  the 
north,  standing  on  lot  1,  as  a 
party  wall,  proposed  to  place 
girders  and  columns  therein.  In 
this  action,  brought  to  restrain 
the  defendant  from  so  doing,  it 
was  held,  upon  the  evidence, 
that  the  wall  was  not  a party 
wall,  and  that  the  circumstance 
that,  in  erecting  the  building  on 
lot  1,  provision  had  been  made 
for  placing  the  floor- joists  of  a 
building  to  the  south  in  the 
south  wall  and  supporting  them 
]).y  the  wall,  and  for  fireplaces 
and  flues  available  for  use  in  the 
building  to  the  south,  indicated 
at  the  most  that  the  south  wall 
was  intended  to  be  used  for 
those  purposes,  and  that  all  that 
the  defendant  had  acquired  was 
the  right  to  use  the  wall  for 
those  purposes. — None  of  the 
original  posts  or  monuments 
marking  the  angles  of  the  lots 
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could  be  found  when  surveys 
were  made  for  the  purpose  of 
proving,  at  the  trial  of  the  ac- 
tion, the  position  of  the  side 
lines  of  the  lots  on  the  plan,  and 
the  surveyors  adopted  the 
course  prescribed  by  sec.  40  of 
the  Surveys  Act,  R.S.O.  1914, 
ch.  166 ; but  it  was  held,  that 
that  mode  of  survey  was  not 
authorised  by  the  Surveys  Act 
— sec.  40  being  applicable  only 
to  original  surveys  in  townships 
made  by  or  under  the  authority 
of  the  Crown. — The  statute  not 
being  applicable,  the  original 
posts  or  monuments  not  being  in 
existence,  and  there  being  no 
direct  evidence  as  to  their  posi- 
tion, it  was  necessary  to  resort 
to  some  other  method  of  ascer- 
taining the  boundaries  of  the 
lots ; and  in  such  a case  the  best 
evidence  is  to  be  found  in  the 
practical  location  of  the  lines 
made  at  a time  when  the  original 
posts  or  monuments  were  pre- 
sumably in  existence  and  pro- 
bably well-known. — The  state- 
ment of  the  law  to  that  effect  in  | 
Diehl  V.  Zanger  (1878),  39  Mich.  | 
601,  was  approved  and  applied 
to  the  evidence  in  this  case  to 
determine  the  proper  inferences 
to  be  drawn  from  the  facts  and 
circumstances  in  evidence  as  to 
the  position  of  the  line  between 
lots  1 and  2. — Judgment  of  Fatj- 
CONBRIDGE,  C.J.K.B-.,  enjoining 
the  defendant  from  interfering 
with  the  wall,  affirmed ; Magee, 
J.A.,  dissenting.  Home  Hank 
of  Canada  v.  Might  Directories 
Limited,  340. 


PENALTY. 

See  Contract,  2. 


PERCOLATION. 

See  Water  and  Water- 
courses, 3. 


PLANS. 

See  Highway,  3 — Party 
Wall. 


POLICE  MAGISTRATE. 

See  Criminal  Law,  1. 


PRACTICE. 

See  Assessment  and  Taxes — 
Criminal  Law,  1 — Evidence — 
Infants — Trial. 


PRESCRIPTION. 

See  Water  and  Water- 
courses, 3. 

PRESENTMENT. 

See  Bills  and  Notes,  1,  2. 


PRISONS  AND  REFORMA- 
TORIES ACT. 

See  Criminal  Law,  2. 


PROFITS. 

See  Master  and  Servant. 


PROMISSORY  NOTES. 

See  Assessment  and  Taxes — 
Rills  and  Notes,  3. 

PUBLIC  AUTHORITIES  PRO- 
TECTION ACT. 

Sec  Highway,  1. 
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PUBLIC  UTILITIES  ACT. 

See  Highway,  1. 


RAILWAY. 

1.  Burning  Worn-out  Ties  on 
Right  of  Way  — Damage  hy 
Spread  of  Fire — Negligence  — 
Common  Law  Liability — Statu- 
tory Time-limit  on  Action — ‘‘In- 
jury Sustained  by  Reason  of  the 
Construction  or  Operation  of 
the  Railway  — Railway  Act,  R. 
S.C.  1906,  ch.  37,  sec.  306.]— A 
claim  for  damages  for  destruc- 
tion of  the  plaintiff’s  timber  by- 
fire  which  spread  from  one  ori- 
ginated hy  the  defendant  com- 
pany’s servants  in  burning 
worn-out  ties  upon  the  com- 
pany’s right  of  way,  is  a claim 
‘Hor  damages  or  injury  sustain- 
ed by  reason  of  the  construction 
or  operation  of  the  railway;” 
and,  therefore,  the  limitation 
found  in  sec.  306  of  the  Railway 
Act,  R.S.C.  1906,  ch.  37,  applies. 
— Review  of  the  authorities  and 
discussion  of  the  effect  of  the 
amendment  made  to  the  original 
of  sec.  306,  in  1903,  hy  the  in- 
sertion of  the  words  ‘Hhe  con- 
struction or  operation  of.” — The 
removing  and  destroying  of 
worn-out  ties  falls  under  the 
head  of  ‘‘construction”  or  “op- 
eration;” and,  though  there  was 
negligence,  and  so  common  law 
liability,  the  action  must  be 
brought  within  the  time  limited. 
Greer  v.  Canadian  Pacific  R.W. 
Co.,  419. 

2.  Expropriation  of  Land — 
(Compensation  and  Damages  — 
Award  — Appeal  — Amount 


[vOL. 

Allowed  — Power  of  Court  to 
Increase  or  Diminish  — Method 
of  Ascertainment — Evidence  of 
General  Rise  in  Value  of  Lands 
in  Neighbourhood  — Frontage 
Value  — Potentialities  — Allow- 
ance for  Clay  “Filling’^  — In- 
crease in  Amount  Awarded.]  — 
Upon  an  appeal  by  the  claimant 
from  an  award  of  arbitrators, 
appointed  under  the  Railway 
Act  of  Canada,  that  the  railway 
company  should  pay  the  claim- 
ant $9,350  as  compensation  for 
land  taken  for  the  railway  and 
damages  to  land  injuriously  af- 
fected by  the  construction  and 
operation  of  the  railway:  — 
Held,  that,  even  if  only  the 
amount  of  the  compensation  al- 
lowed was  in  question,  the  Court 
had  jurisdiction  to  increase  or 
diminish  the  amount  awarded. 
— James  Bay  R.W.  Co.  v.  Arm- 
strong, [1909]  A.C.  624,  Re  Ket- 
cheson  and  Canadian  Northern 
Ontario  R.W.  Co.  (1913),  29  0. 
L.R.  339,  and  In  re  Cavanagh 
and  Canada  Atlantic  R.W.  Co. 
(1907),  14  O.L.R.  523,  followed. 
— (2)  That  the  Court  may  re- 
ject the  method  of  ascertaining 
the  amount  adopted  by  the  ar- 
bitrators, if,  upon  the  evidence, 
another  is  preferable  or  more 
likely  to  do  justice  between  the 
parties. — (3)  That,  the  result  of 
all  the  evidence  being  to  estab- 
lish a gradual  and  noticeable 
rise  in  values  in  the  district  in 
which  the  land  taken  was  situate, 
the  arbitrators  might  well  have 
acted  upon  that  in  arriving  at  a 
general  basis  of  value  in  the  lo- 
cality.— Levin  v.  New  York 
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Elevated  R.R.  Co.  (1901),  165 
N.Y.  572,  approved. — (4)  That, 
upon  the  evidence,  the  amount 
of  the  award  should  he  increased 
from  .$9,350  to  $15,842.50,  giv- 
ing a larger  frontage  value  to  a 
portion  of  the  land,  having  re- 
gard to  its  potentialities,  and 
making  an  allowance  for  “fill- 
ing,” i.e.,  saleable  clay,  removed 
from  the  land  taken  in  levelling 
it.  Re  C.  M.  Billing and  Can- 
adian Northern  Ontario  R.W. 
Co.,  329. 

See  Arbitration  and  Avtard 
— Highway,  4 — Negligence,  3. 

REGISTRY  LAWS. 

See  Water  and  Water- 
courses, 3. 


RELIEF  AGAIXST  FORFEIT- 
URE. 

See  Landlord  and  Tenant, 
1 — Vendor  and  Purchaser,  2. 


REXT. 

See  Landlord  and  Tenant, 

1,  2. 


EES  JUDICATA. 

See  Company,  1 — Vendor  and 
Purchaser,  1. 


RESCISSION. 

See  Vendor  and  Purchaser, 

1. 


RESTRAINT  OF  TRADE. 

See  Covenant. 


RIPARIAN  OWNERS. 

See  Water  and  Water- 
courses, 1,  3. 


ROAD. 

See  Highway. 


RULES. 

Rule  69  (1913).]— /S'ee  As- 

sessment AND  Taxes. 


SALE  OF  GOODS. 

Conditional  Sale — Resale  hy 
Conditional  Purchaser  — Re- 
moval of  Name  of  Conditional 
Vendor  — Company  — Wind- 
ing-up  — Claim  Filed  hy  Con- 
ditional Vendor  against  Estate 
of  Conditional  Purchaser — Elec- 
tion to  Treat  Property  as  hav- 
ing Passed  — Estoppel.] — The 
plaintiffs  sold  two  electric  mo- 
tors to  a company  under  an 
agreement  that  the  property  in 
and  title  to  them  was  not  to  pass 
until  they  were  fully  paid  for, 
and  that  in  the  event  of  default 
in  payment  the  plaintiffs  might 
retain  all  partial  payments  as 
liquidated  damages  and  retake 
possession  of  the  motors.  Before 
delivery  of  the  motors  the  plain- 
tiffs were  notified  by  the  condi- 
tional purchasers  that  the  mo- 
tors were  to  be  supplied  to  the 
rlofendants  for  use  with  an  eleva- 
tor in  the  defendants’  premises. 
The  motors  were  delivered  to  the 
conditional  ])urcliasers  with  the 
plaintiffs’  name-plate  on  them, 
and  tile  conditional  purchasers 
removed  the  name-plate  and  in- 
stalled the  motors  in  the  defen- 
dants’ ])remises.  Half  the  price 
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was  paid  in  cash;  and,  upon  an 
order  being  made  for  the  wind- 
ing-up of  the  conditional  pur- 
chasers (a  limited  company),  the 
plaintiffs  proved  their  claim  for 
the  balance  due.  No  dividend 
was  paid ; and  the  plaintiffs,  up- 
on the  refusal  of  the  defendants 
to  pay  the  balance  or  to  give  up 
the  motors,  brought  this  action 
for  possession  : — Held,  that  the 
removal  of  the  name-plate  did 
not  diminish  the  plaintiffs  ’ 
rights,  and  that  these  rights  had 
to  be  tested  by  the  contract 
whereby  they  gave  up  posses- 
sion of  their  goods. — Wettlmi- 
fer  V.  ^cott  (1893),  20  A.R.  652, 
followed. — Held,  also,  that  prov- 
ing the  claim  in  the  liquidation 
proceedings  was  not  an  election 
by  the  plaintiffs  to  treat  the  pro- 
perty as  having  passed,  there 
not  being  in  the  contract  in 
question  an  obligation  cast  upon 
the  conditional  vendors  in  case 
of  default  to  call  in  the  bal- 
ance or  in  the  alternative  to  re- 
take possession. — Utter  son  Lum- 
ber Co.  V.  H.  W.  Petrie  Limited 
(1908),  17  O.L.R.  570,  approv- 
ed.— McEntire  v.  Crossley  Bro- 
thers Limited,  [1905]  A.C.  457, 
distingaished. — The  Conditional 
Sales  Act  does  not  enlarge  the 
common  law  rights  of  those  who 
allow  their  goods  out  of  their 
hands,  but  it  prevents  all  who 
have  not  complied  with  its  con- 
ditions from  asserting  certain 
common  law  rights.  The  plain- 
tiffs, having  complied  with  its 
conditions,  were  entitled  to 
avail  themselves  of  their  com- 
mon law  rights  without  troub- 
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ling  with  the  special  right  given 
by  the  contract,  and  these  com- 
mon law  rights  were  to  sue  for 
the  instalments  as  they  fell  due 
and  to  retain  the  property  in 
the  motors  until  fully  paid  for; 
and  filing  a claim  in  the  liquida- 
tion proceedings  had  no  higher 
effect  than  bringing  an  action 
at  law. — Held,  also,  that,  as 
there  was  nothing  inconsistent 
between  the  purposes  for  which 
delivery  of  the  motors  was  made 
and  the  continued  ownership 
thereof  by  the  plaintiffs,  the 
plaintiffs  were  not  estopped 
from  asserting  that  ownership 
as  against  the  defendants. — In 
the  result  the  judgment  of  the 
Senior  Judge  of  the  County 
Court  of  the  County  of  Went- 
worth was  affirmed.  Canadian 
Westinghouse  Co.  v.  Murray 
Shoe  Co.,  11. 

See  Contract,  3. 


SALE  OF  LARD. 

See  Assessment  and  Taxes 
— Vendor  and  Purchaser. 


SALE  OF  REVERSIOR. 

See  Landlord  and  Tenant, 

1. 


SALE  OF  TIMBER. 

See  Contract,  3. 


SCHOOLS. 

Separate  Schools  — Trustees 
of  Bmral  Section — Engagement 
of  Unqualified  Teacher  — Un- 
authorised Teaching  of  French 
— Action  by  Ratepayer  for  Im 
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junction  — Jurisdiction  — Sep- 
arate Schools  Act,  sec.  80 — Min- 
ister of  Education  — Domestic 
Forum  — Regulations  of  De- 
partment of  Education — Course 
of  Study  where  French  Lan- 
guage “Prevails”  — Miscon- 
duct of  Trustees  — Parties  — 
Costs.]  — In  an  action  by  a 
ratepayer  of  a Roman  Cath- 
olic separate  school  section 
against  the  trustees  of  the  sec- 
tion and  a teacher  engaged  by 
them,  to  restrain  the  trustees 
from  continuing  to  employ  the 
teacher: — Held,  (1)  that  the 
engagement  of  the  teacher  was 
illegal,  because  she  had  not  the 
necessary  qualification,  and  such 
qualification  as  she  had,  had  not 
been  validated  by  the  Minister 
or  Department  of  Education. — 
(2)  That  the  use  and  teaching 
of  the  French  language  in  the 
school  section  as  carried  on  by 
the  defendants  were  unauthor- 
ised.— (3)  That  sec.  80  of  the 
Separate  Schools  Act,  3 & 4 Geo. 
V.  ch.  71,  was  not  applicable  to 
this  case,  and  did  not  create  a 
domestic  fornm  for  the  disposal 
of  it. — (4)  Semble,  that  the 
word  ^‘prevail,”  in  a regulation 
of  the  Education  Department 
prescribing  the  course  of  study 
in  a school  section  where  the 
French  or  the  German  language 
prevails,  ’ ’ means  ‘ ‘ gain  the  mas- 
tery” or  ‘‘predominate.” — (5) 
Held,  that  the  conduct  of  the  de- 
fendants, in  disregarding  and 
defying  the  rulings  and  remon- 
strances of  the  Department  and 
its  officers,  was  recalcitrant  and 
recusant. — (6)  That  tlie  teacliei’ 


was  a necessary  or  proper  party 
to  the  action. — (7)  That  there 
should  be  a judgment  for  the 
plaintiff  enjoining  all  the  de- 
fendants as  prayed,  and  for  the 
recovery  of  nominal  damages 
and  full  costs  against  the  defen- 
dants the  trustees  personally. 
McDonald  v.  Lancaster  Separ- 
ate School  Trustees,  360, 


SEAL. 

See  Vendor  and  Purchaser, 

2. 

SECURITY. 

See  Company,  1. 


SENTENCE. 

See  Criminal  Law. 


SEPARATE  SCHOOLS. 

See  Schools. 


SEPARATE  SCHOOLS  ACT. 

See  Schools. 


SESSIONS. 

See  Criminal  Law,  2. 


SHARES  AND  SHARE- 
HOLDERS. 

See  Company,  1,  2,  3 — Speci- 
fic Performance. 


SHIP. 

See  SuPHEME  Court  of  Can- 
ada. 


SOLICITOR. 

See  Landlord  and  Tenant.  3 
—Will,  1. 
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SPECIFIC  PERFORMANCE. 

Agreement  to  Transfer  Com- 
pany-shares — Time  for  Per- 
formance — Action  against  Ex- 
ecutors — Evidence  — Corro- 
boration— Laches  — Limitation 
of  Actions  — Trust.] — The  ac- 
tion was  brought  for  specific 
performance  of  an  agreement 
alleged  to  have  been  made  by 
the  defendants’  testator  to  trans- 
fer to  the  plaintiff,  in  considera- 
tion of  the  plaintiff’s  services  in 
aiding  in  the  organisation  of  a 
company,  10  out  of  25  shares 
the  deceased  was  to  receive  in 
part  payment  for  land  which  the 
company  was  to  buy  from  him. 
The  company  was  incorporated 
in  August,  1904,  and  the  25 
shares  were  allotted  to  the  de- 
ceased in  May,  1905,  but  the 
land  was  not  fully  paid  for  till 
1908.  The  action  was  brought 
in  1913,  and  in  explanation  of 
the  delay  the  plaintiff  stated 
that  the  deceased  had  contend- 
ed that  the  organisation  was  not 
complete  till  the  property  was 
paid  for  and  the  transaction  of 
purchase  closed:  — Held,  (1) 
that  the  agreement  to  transfer 
the  shares  was  proved,  and  suffi- 
cient corroborative  evidence  of 
it  given,  and  that  it  was  one 
which  was  capable  of  enforce- 
ment specifically.  — (2)  That 
no  time  having  been  fixed 
for  performance,  performance 
in  a reasonable  time  would 
])C  implied,  and  that  the  time 
when  the  property  was  paid 
for  might  fairly  be  fixed  as 
the  time  for  completion ; and. 
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therefore,  that  the  action  had 
been  brought  in  time,  even  if 
the  Statute  of  Limitations  ap- 
plied.— (3)  That  the  Statute  of 
Limitations  did  not  apply  at  all, 
the  claim  being  one  for  the  re- 
covery of  specific  personal  pro- 
perty— and,  per  Meredith,  GoJ. 
0.,  and  Lennox,  J.,  the  de- 
ceased having  become,  as  soon 
as  the  25  shares  were  allotted  to 
him,  a trustee  of  10  of  them  for 
the  plaintiff. — (4)  That,  the 
plaintiff’s  evidence  as  to  the 
agreement  being  corroborated, 
his  subsequent  evidence  as  to  the 
reason  for  the  delay  in  bringing 
the  action,  though  not  corrobor- 
ated, could  be  accepted  and  act- 
ed on,  and  was  an  answer  to  the 
contention  that  the  action  was 
too  late. — Judgment  of  Len- 
nox, J.,  affirmed.  McGregor  v. 
Curry,  261. 

See  Vendor  and  Purchaser, 

2. 


STATUTE  OF  FRAUDS. 

See  Landlord  and  Tenant, 

3. 


STATUTE  OF  LIMITATIONS. 

See  Railway,  1 — Specific 
Performance. 

STATUTES  (CONSTRUCTION 
OF). 

See  Assessment  and  Taxes 
— Highway,  1 — Insurance  — 
Municipal  Corporations,  1. 
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STATUTES  (REFEREED  TO). 

24  Viet.  eh.  40,  see.  17  (C.)  (Dower 
Aet). 

*S'ee  Dower. 

29  & 30  Viet.  eh.  51,  see.  269,  sub-see. 

3  (C.)  (Munieipal  Aet). 

See  Municipal  Corporations,  2. 

32  Viet.  eh.  7,  see.  21  (O.)  (Dower 
Aet). 

See  Dower. 

36  Viet.  eh.  48,  see.  379,  sub-see.  7 j 
( 0. ) ( Munieipal  Aet ) . | 

See  Municipal  Corporations,  2. 
R.S.O.  1877,  eh.  157,  see.  54  (Eleetrie 
Light  Companies ) . 

See  Contract,  1. 

45  Viet.  eh.  19,  secs.  2,  3 (O. ) (In- 
corporating Toronto  Electric 
Light  Company). 

See  Contract,  1. 

R.S.O.  1897,  eh.  181,  secs.  14,  15  (Sur- 
veys Act) . 

See  Highway,  3. 

63  & 64  Viet.  eh.  93  (D. ) (Incorpor- 
ating Canadian  Bankers’  Associa- 
tion) . 

See  Bills  and  Notes,  1. 

1  Edw.  VII.  eh.  32  (O. ) (Act  for  the 
Improvement  of  Public  High- 
ways ) . 

See  Highway,  4. 

1 Edw.  VII.  eh.  33,  sec.  15  (0.) 

(Toll  Roads  Expropriation  Act). 
See  Highway,  4. 

2 Edw.  VII.  eh.  35,  sec.  6 (O.) 

( Amending  Toll  Roads  Expro- 
priation Act). 

See  Highway,  4. 

3 Edw.  VII.  eh.  15,  sec.  8(0.)  (Order 

of  Canadian  Home  Circles). 

See  Insurance. 

3 Edw.  VII.  eh.  19,  sec.  34,  sub-sec.  2 
(0.)  (Municipal  Act). 

See  Highway,  4. 

3 Edw.  VII.  eh.  19,  sec.  204  (0.) 

See  Municipal  Corporations,  3. 

3 Edw.  VII.  eh.  19,  sec.  409  (0.) 

See  Assessment  and  Taxes. 

3 Edw.  VII.  eh.  19,  sec.  542  (O.) 

See  Municipal  Corporations,  1. 

3 Edw.  VII.  eh.  19,  secs.  558,  606  (O.) 
See  Highway,  2. 

3 Edw.  VII.  ch.  19,  sec.  606  (0.) 

See  Hicuiway,  1. 

4 Edw.  VII.  ch.  23,  secs.  22,  33,  36, 

39,  40,  47,  66,  67,  89,  90,  127  (0.) 
(Assessmmit  Act). 

See  Assessment  and  Taxes. 

5 Edw.  VII.  ch.  27,  sec.  4 (0.) 

(Amending  the  Act  for  tlie  Improve- 
ment of  Public  Highways). 

See  Highway,  4. 


6  Edw.  VII.  ch.  34,  sec.  I (0.) 
(Amending  Municipal  Act). 

See  Highway,  4. 

R.S.C.  1906,  ch.  37,  sec.  191  (Railway 
Act) . 

See  Arbitration  and  Award. 

R.S.C.  1906,  ch.  37,  sec.  306. 

See  Railway,  1. 

R.S.C.  1906,  ch.  119,  sec.  86  (Bills  of 
Exchange  Act). 

See  Bills  and  Notes,  1,  2. 

R.S.C.  1906,  ch.  119,  secs.  101,  121, 
126. 

See  Bills  and  Notes,  2. 

R.S.C.  1906,  ch.  122,  secs.  6-11 
( (Money-Lenders  Act). 

See  Bills  and  Notes,  3. 

R.S.C.  1906,  ch.  144  (Winding-up 
Act) . 

See  Company,  3. 

R.S.C.  1906,  ch.  146,  sec.  196  (Crim- 
inal Code). 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  146,  secs.  599,  773 
(f),  774,  781,  1124,  1126. 

See  Criminal  Law,  1. 

R.S.C.  1906,  ch.  148,  sec.  3 (Prisons 
and  Reformatories  Act). 

See  Criminal  Law,  2. 


Edw.  VII.  ch.  16 

(0. 

) (Act  for  the 

Improvement 
ways ) . 

of 

Public 

High- 

See  Highway,  2. 

Edw.  VII.  ch. 

30, 

sec.  23 

(0.) 

( Dower  Act ) . 

See  Dower. 

10  Edw.  VII.  ch.  65,  sec.  8(0.)  (Bills 
of  Sale  and  Chattel  Mortgage 
Act). 

See  Contract,  3. 

10  Edw.  VII.  ch.  73,  sec.  3(0.)  (Mas- 
ter and  Servant  Act ) . 

See  Master  and  Servant. 

10  Edw.  VII.  ch.  88,  sec.  22  (0. ) 
(Amending  Assessment  Act). 

See  Assessment  and  Taxes. 

1 Geo.  V.  ch.  22,  sec.  13  (O. ) (Public 
Authorities  Protection  Act). 

See  Highway,  1. 

I Geo.  V.  cli.  33  (0.)  (Fatal  Acci- 
dents Act). 

See  Damages — Evidence  — Negli- 
gence, 1 — Water  and  Water- 

COCRSES.  2. 

1 Geo.  V.  ch.  37,  sec.  5 (O.)  (Land- 

lord and  Tenant  Act). 

See  Landlohd  and  Tenant,  4. 

2 Geo.  V.  ch.  31,  secs.  52,  54  (0.) 

(Companies  Act). 

Sec  Company,  2. 
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2 Geo.  V.  eh.  31,  secs.  121,  140  (0.) 

See  Company,  3. 

2 Geo.  V.  ch.  31,  sec.  139  (0.). 

See  Vendok  and  Purchaser,  2. 

2 Geo.  V.  cli.  48,  sec.  19  (0.)  (Motor 

Vehicles  Act). 

See  Motor  Vehicles  Act. 

3 & 4 Geo.  V.  ch.  13,  sec.  37  (D.) 

(Amending  Criminal  Code). 

See  Criminal  Law,  1. 

3 & 4 Geo.  V.  ch.  41,  sec.  29  (0.) 
(Public  Utilities  Act). 

See  Highway,  1. 

3 & 4 Geo.  V.  ch.  43,  sec.  2 (0.) 
(Municipal  Act). 

See  Highway,  1. 

3 & 4 Geo.  V.  ch.  71,  sec.  80  (O.) 
(Separate  Schools  Act). 

See  Schools. 

R.S.O.  1914,  ch.  75  (Limitations  Act). 
See  Limitation  of  Actions — Spe- 
cific Performance. 

R.S.O.  1914,  ch.  80  (Execution  Act). 

See  Assessment  and  Taxes. 

R.S.O.  1914,  ch.  102  (Statute  of 
Frauds) . 

See  Landlord  and  Tenant,  2. 
R.S.O.  1914,  ch.  102,  sec.  3. 

See  Landlord  and  Tenant,  3. 
R.S.O.  1914,  ch.  109,  sec.  9 (Convey- 
ancing and  Law  of  Property  Act) . 
See  Landlord  and  Tenant,  2. 
R.S.O.  1914,  ch.  166,  sec.  40  (Sur- 
veys Act) . 

See  Party  Wall. 

R.S.O.  1914,  ch.  185,  sec.  231  (i) 

(Railway  Act). 

See  Highway,  4. 

R.S.O.  1914,  ch.  192,  sec.  452  (Muni- 
cipal Act). 

See  Municipal  Corporations,  2. 
R.S.O.  1914,  ch.  210,  sec.  92  (Toll 
Roads  Act). 

See  Highway,  4. 


STREET. 

See  Highway,  3. 


STREET  RAILWAYS. 

See  Damages — Highway,  4. 


SUMMARY  TRIAL. 

See  Criminal  Law,  1. 


SUPERVISION. 

See  Contract,  1. 


SUPREME  COURT  OF 
ONTARIO. 

Jurisdiction  — Ships  — Col- 
lision in  Inland  Waters — Action 
for  Damages — Exchequer  Court 
of  Canada^  Admiralty  Side.]  — 
The  Supreme  Court  of  Ontario 
can  entertain  an  action  for 
damages  for  negligence  resulting 
in  the  collision  of  two  vessels  in 
inland  waters ; the  Exchequer 
Court  (in  Admiralty)  having 
merely  a concurrent  and  not  an 
exclusive  jurisdiction.  Shipman 
V.  Phinn,  113. 


SURRENDER. 

See  Landlord  and  Tenant,  3. 


SURVEYS. 

See  Highway,  3 — Party 
Wall. 


SURVEYS  ACT. 

See  Highway,  3 — Party 
Wall. 


TAX  SALE. 

See  Assessment  and  Taxes. 


TAXES. 

See  Assessment  and  Taxes. 


TENANT. 

See  Landlord  and  Tenant. 


TESTAMENTARY  CAPACITY. 

See  Will,  1. 


THEFT. 

See  JMotor  Vehicles  Act. 
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THIRD  PARTY. 

See  Contract,  2. 


TIMBER. 

See  Contract,  3 — Will,  2. 


TIME. 

See  Bills  and  Notes,  1,  2, — 
Contract,  3 — Highway,  1 — 
Landlord  and  Tenant,  4 — Lim- 
itation OF  Actions — Railway, 
1 — Specific  Performance  — 
Vendor  and  Purchaser,  2. 


TITLE  TO  LAND. 

See  Vendor  and  Purchaser. 


TOLL  ROAD. 

See  Highway,  4. 


. TOLL  ROADS  EXPROPRIATION 
ACT. 

See  Highway,  4. 


TRADING  COMPANY. 

See  Vendor  and  Purchaser, 

2. 


TRANSFER  OF  SHARES. 

/See  Company,  2. 


TRESPASS. 

See  Water  and  Water- 
courses, 1 . 


TRIAL. 

Jury  — Discussion  of  Case  he- 
tween  Forty  and  Witness  in 
Jurors’  Presence  dnriny  Ad- 
journment— Motion  to  Dispense 
with  Jury  — Judge’s  Comments 
— Neiv  Trial.] — To  set  aside  the 


verdict  of  a jury  because  of  an 
improper  interference  with  it  in 
the  trial  of  a cause,  it  is  not 
necessary  to  shew  that  such  in- 
terference had  the  effect  of  in- 
fluencing the  jury.  It  may  be 
difficult  or  impossible  to  shew 
the  actual  effect ; and  it  is  suffi- 
cient ground  for  setting  aside  a 
verdict  if  such  interference 
might  be  reasonably  supposed  to 
have  deprived  the  innocent  party 
of  a fair  trial.  — No  verdict 
should  be  allowed  to  stand  where 
the  course  of  justice  has  been  or 
may  possibly  have  been  inter- 
fered with  by  any  improper  con- 
duct on  the  part  of  the  success- 
ful party,  irrespective  of  his 
motives,  and  even  though  he  was 
not  actually  guilty  of  intentional 
wrongdoing. — The  discussion  of 
the  case  by  the  plaintiff  Avith  one 
of  the  defendant’s  witnesses,  in 
the  presence  of  two  jurors,  dur- 
ing the  evening  adjournment, 
Avas  held  to  be  most  improper  on 
his  part,  and  the  listening  to  the 
discussion  most  reprehensible  on 
theirs;  and  a verdict  in  the 
plaintiff’s  favour  AAms  set  aside 
and  a ncAv  tilal  ordered. — The 
defendant’s  counsel,  having 
learned  of  the  discussion,  asked, 
on  the  case  ])eiug  reopened,  that 
the  juiy  be  dispensed  Avith.  It 
Avas  held,  that  this  coui’se  should 
have  been  ado])ted  or  a noAV  trial 
had,  and  that  the  defendant  Avas 
under  no  obligation  to  proceed, 
as  the  trial  fludge  desired,  Avith 
less  than  the  full  number  of 
jurors. — It  Avas  also  hehl  that 
the  trial  fludge  should  have  re- 
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framed  from  making  to  the  jury 
any  reference  to  or  comments  on 
the  defendant’s  application  to 
dispense  with  the  jury,  and  that 
on  this  ground  also  a new  trial 
was  desirable.  — Judgment  of 
Barrett,  Co.  C.J.,  reversed.  Kel- 
lum  V.  Roberts,  159. 

See  Criminal  Law  — Evi- 
dence. 


TROVER. 

See  Contract,  3. 


TRUSTS  AND  TRUSTEES. 

See  Schools — Specific  Per- 
formance. 


ULTRA  VIRES. 

See  Company,  1. 


USURY. 

See  Bills  and  Notes,  3. 

VALUATION. 

See  Arbitration  and  Award. 


VENDOR  AND  PURCHASER. 

1.  Agreement  for  Sale  of  Land 
— Possession  Given  and  Part  of 
Purchase-money  Paid  — Objec- 
tion to  Title — Action  for  Rescis- 
sion and,  Return  of  Money — Pre- 
vious Order  under  Vendors  and 
Purchasers  Act  -—  Scope  of  — 
Formal  Order  not  Issued — Res 
Judicata  — Removal  of  Objec- 
tion after  Action  Brought  — 
Judgment  — Interest  — Costs.] 
— On  the  12th  March,  1913,  the 
plaintiffs  cntei*ed  into  an  agree- 


[VOL. 

ment  with  the  defendant  for  the 
purchase  of  land  from  the  de- 
fendant for  $32,000.  The  plain- 
tiffs were  to  have  possession  at 
once;  and  they  bought  in  order 
to  resell,  as  the  defendant  knew. 
The  deposit  was  $2,000,  payable 
on  the  date  of  the  agreement, 
and  a further  cash  payment  was 
to  be  made  on  the  3rd  April. 
Good  title  was  to  be  made  within 
fourteen  days,  in  default  of 
which  the  deposit  was  to  be  re- 
paid and  the  agreement  was  to 
be  void,  at  the  plaintiffs’  option. 
The  sale  was  to  be  closed  on  the 
i 16th  June,  1913 ; the  property 
was  to  be  free  from  incum- 
brances on  that  day;  and  time 
was  to  be  of  the  essence  of  the 
agreement.  After  the  expiry  of 
the  fourteen  days,  the  plaintiffs 
retained  a solicitor,  who  on  the 
I 15th  May,  1913,  certified  that 
I the  defendant  had  a good  title, 
after  being  satisfied  by  statutory 
declarations  that  a certain  agree- 
ment between  the  defendant  and 
B.  had  been  performed  and  was 
not  a cloud  upon  the  title.  The 
plaintiffs  went  into  possession, 
and  paid  part  of  the  purchase- 
money.  Afterwards,  B.  asserted 
that  his  agreement  was  in  force 
and  bound  the  lands;  and  the 
plaintiffs  retained  new  solicitors, 
who  insisted  that  the  defend- 
ant should  have  the  B.  agree- 
ment removed.  The  defendant 
refused,  saying  that  the  plain- 
tiffs had  accepted  the  title;  and 
he  insisted  on  the  sale  being  car- 
ried out.  The  16th  June  passed, 
and  nothing  was  done.  On  the 
23rd  June,  the  plaintiffs  notified 
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the  defendant  that  unless  a per- 
fect title  was  shewn  by  the  30th 
June,  they  would  ask  for  a re- 
scission of  the  agreement,  etc. 
No  reply  was  sent;  and  the  de- 
fendant presented  a petition  to 
the  Court  under  the  Vendors 
and  Purchasers  Act,  upon  which 
it  was,  on  the  2nd  July,  1913,  de- 
clared that  the  title  was  doubt- 
ful and  not  such  as  the  now 
plaintiffs,  the  respondents  to  the 
petition,  were  bound  to  accept: 
Re  Pigott  and  Kern  (1913),  4 
O.W.N.  1580.  The  order  pro- 
nounced was  not  issued  and  was 
not  appealed  against.  This  ac- 
tion was  begun  on  the  10th  July, 
1913,  the  plaintiffs  claiming  re- 
scission of  the  agreement,  repay- 
ment of  the  portion  of  the  pur- 
chase-money paid,  interest,  and 
damages.  Before  the  trial,  it 
was  decided,  in  an  action 
brought  by  the  defendant 
against  B.,  that  the  B.  agree- 
ment was  not  a cloud  upon  the 
title:  Pigott  v.  Bell  (1913),  5 
O.W.N.  314;  and  at  the  trial  of 
this  action  the  defendant,  by 
leave,  added  a defence  that  the 
title  was  now  clear  by  reason  of 
the  judgment  in  Pigott  v.  Bell: 
— Heldy  that  the  plaintiffs,  had 
they  asked  it,  would  have  been 
entitled,  upon  the  Vendors  and 
Pnrchasers  Act  application,  to 
an  order  for  the  return  of  their 
money  with  interest  and  their 
costs  of  investigating  the  title; 
the  result  of  the  api)lication,  by 
which  the  defendant  was  bound, 
was  a finding  that  he  had  not  a 
good  title  on  the  lOth  June,  nor 
on  the  30th  June;  he  was  in  de- 


fault when  this  action  was  be- 
gun; and  matters  subsequent  to 
the  breach  of  contract  could  not 
cure  the  breach  existing  when 
the  action  was  begun;  Riddell, 
J.,  dissenting. — Held,  also,  that 
the  order  made  upon  the  Ven- 
dors and  Purchasers  Act  appli- 
cation was  effective,  although 
not  passed  and  entered,  and, 
having  been  acted  upon,  or  the 
parties  having  changed  their 
position  in  consequence  of  it, 
could  not  be  recalled  or  modi- 
fied; and  the  plaintiffs  were  en- 
titled to  judgment  for  the  re- 
turn of  the  money  paid,  with  in- 
terest, the  costs  of  investigating 
the  title,  and  a reference  as  to 
any  other  damages  incurred ; 
Riddell,  J.,  dissenting. — Judg- 
ment of  Falconbridge,  C.J.K.B., 
dismissing  the  action,  reversed. 

' — Held,  also,  that  the  defendant 
' should  pay  the  plaintiffs’  costs 
of  the  action  and  of  the  plain- 
tiffs’ appeal  from  the  judgment 
at  the  trial — the  defendant  not 
having  submitted  to  the  order 
made  upon  the  application 
under  the  Act  nor  pleaded  that 
this  action  was  unnecessary. — 
Per  Hodgtxs,  J.A.:  — The  ob- 
jection that  the  plaintiffs  had 
accepted  the  title,  which  would 
have  been  formidable  if  insisted 
on,  was  abandoned  when  the  de- 
fendant submitted  to  the  Coui’t 
1 the  question  whether  he  had 
shewn  a good  title.  Taking  pos- 
session was  no  waivei’.  as  the 
agreement  provided  for  its  be- 
ing given  “at  onee,”  whieh 
might  well  be  before  the  fonr- 
teen  days  expired.  — Semhle, 
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that  if  the  defendant  had  in  this 
action  counterclaimed  for  spe- 
cific performance,  the  result 
might  have  been  different,  for 
in  specific  performance  the  title 
may  be  made  good  pendente  life. 

— Review  of  the  authorities.  — 
Per  Riddell,  J.  : — The  defend- 
ant offered  a good  title  in  law 
before  the  30th  June;  and  a 
mere  expression  of  opinion  by  a 
Judge  on  a vendor  and  purchas- 
er application,  which  the  suc- 
cessful parties  did  not  think  it 
worth  while  to  follow  up  by  tak- 
ing out  an  order,  did  not  make 
the  title  doubtful.  McNiven  v. 
Pigott,  365. 

2.  Agreement  for  Sale  of  Land 
of  Incorporated  Trading  Com- 
pany— Formation  of  Contract — 
Offer  Signed  by  Officer  of  Com- 
pany— Acceptance  by  Purchaser 
— Attempt  of  Company  to  Re- 
pudiate — Evidence  — True 
Agreement  of  Parties  — Con- 
struction— Payment  on  Comple- 
tion of  Sale-^Time-clause — For- 
feiture— Relief  against  — Want 
of  Corporate  Seal  — Authority 
of  Officers  of  Company — By-laws 

— Ontario  Companies  Act,  2 
Geo.  V.  ch.  31,  .sec.  ^39— Specific 
Performance.]  — The  plaintiffs 
sought  specific  performance  of 
an  agi’cement  for  the  sale  to 
them  of  lands  of  the  defendant 
company,  an  incorporated  trad- 
ing comy)any.  The  plaintiffs  re- 
lied on  a written  offer  to  sell, 
prepared  and  signed  by  the  de- 
fendant 1).,  the  secretary-trea- 
surer of  the  defendant  company 
and  enclosed  in  a letter  written 


[voL. 

and  signed  by  D.  on  the  21st 
February,  1913,  and  sent  to  the 
plaintiffs,  and  an  acceptance  by 
the  plaintiffs.  The  sum  of  $100 
was  to  be  paid  in  cash  as  a de- 
posit and  ''$1,400  on  the  com- 
pletion of  the  sale  ; ’ ’ the  balance 
to  be  secured  by  mortgage  pay- 
able by  instalments;  the  sale  to 
be  completed  on  or  before  the 
10th  March,  1913 ; and  posses- 
sion to  be  given  on  the  16th 
April,  1913.  Time  was  to  be 
of  the  essence  of  the  contract. 
The  letter  stated  that  M.,  the 
president  of  the  company,  was 
out  of  town  and  would  not  re- 
turn till  late  in  April,  so  that  his 
signature  could  not  be  obtained 
until  then.  The  plaintiffs  signed 
the  acceptance,  and  paid  the 
$100  to  the  company;  they  had 
the  $1,400  ready  to  pay  on  the 
10th  March,  and  so  notified  the 
defendants  ’ solicitor,  but  the 
president  had  not  returned,  and 
the  solicitor  insisted  that  the 
$1,400  should  be  paid,  and  the 
deed  signed  when  the  president 
returned.  The  plaintiffs  were 
not  willing  to  pay  unless  upon 
an  undertaking  to  furnish  a 
deed ; and  on  the  22nd  May  the 
defendants’  solicitor  wrote  stat- 
ing that  they  were  under  no  ob- 
ligation to  complete  the  transac- 
tion, and  returned  the  $100  de- 
posit, which  the  plaintiffs  re- 
fused to  accept.  Subsequently 
the  plaintiff's  tendered  the  $1,400 
and  a mortgage  executed  by 
them,  and  demanded  a deed, 
which  was  refused: — Held,  that 
the  written  document  contained 
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the  true  agreement  between  the 
parties;  both  intended  to  carry 
out  the  sale;  the  delay  was  ow- 
ing to  the  absence  of  the  presi- 
dent ; and  the  attempt  to  repudi- 
ate the  company’s  liability  was 
an  afterthought. — (2)  That,  ac- 
cording to  the  true  construction 
of  the  agreement,  the  $1,400  was 
to  be  paid  on  the  completion  of 
the  sale. — (3)  That  there  was 
no  forfeiture  under  the  time- 
clause  in  the  agreement ; but,  if 
there  was,  the  condition  of  for- 
feiture was  in  the  nature  of  a 
penalty  from  which  the  plain- 
tiffs were  entitled  to  be  relieved 
on  payment  of  the  purchase- 
money  due. — Kilmer  v.  British 
Columbia  Orchard  Lands  Limi- 
ted, [1913]  A.C.  319,  followed. 
— (4)  That,  as  it  appeared  from 
the  evidence  that  the  sale  of  the 
land  was  with  the  view  of  en- 
abling the  company  to  purchase 
other  lands  to  carry  on  their 
business,  the  contract  was  one  in 
furtherance  of  the  objects  of  the 
company,  and  the  president  and 
secretary-treasurer  being  author- 
ised by  the  by-laws  to  make  all 
contracts  and  engagements  on 
behalf  of  the  company,  and  both 
having  concurred  in  the  agree- 
ment, it  was,  under  sec.  139  of 
the  Companies  Act,  2 Geo.  V. 
ch.  31,  and  also  independently 
of  the  statute,  sufficiently  signed 
to  bind  the  com])any,  without  the 
corporate  seal.  — Judgment  of 
Riddeli.,  J.,  decreeing  specific 
performance,  affirmed.  V ansich- 
ler  V.  McKniglit  Construction 
Co.,  531. 


3.  Concealment  of  Identity  of 
Purchaser  — Evidence  — Find- 
ing of  Fact  of  Trial  Judge 
Based  on  View  as  to  Credibility 
of  Witnesses — Reversal  by  Ap- 
pellate Tribunal  — Damages  — 
Forfeiture  of  Deposit  on  Sale 
Agreement.] — Where  it  is  known 
to  an  intending  purchaser  that 
the  owner  of  the  property  which 
it  is  desired  to  purchase  will  not 
sell  to  him,  or  will  probably  de- 
mand a larger  price  if  his  iden- 
tity is  known,  and  the  question 
of  the  person  who  is  to  purchase 
thus  becomes  an  element  in  the 
possible  contract,  the  conceal- 
ment of,  and  a fortiori  misrepre- 
sentation as  to,  the  identity  of 
the  purchaser,  will  justify  the 
vendor  in  refusing  to  carry  out 
an  agreement  for  sale  made  with 
this  purchaser’s  representative. 
— Gordon  v.  Street,  [1899]  2 
Q.B.  641,  and  Archer  v.  Stone 
(1898),  78  L.T.R.  34,  discussed 
and  applied. — While  ordinarily 
an  appellate  Court  is  not  justi- 
fied in  reversing  a finding  of 
fact  based  upon  the  credit  given 
to  the  witnesses,  the  Appellate 
Division  in  this  case,  being  of 
opinion  that  in  arriving  at  the 
adverse  finding  colhiteral  evi- 
dence affecting  the  trial  fliulge’s 
vieAv  of  a witness’s  credibility 
had  been  im])roperly  admitted, 
reversed  the  finding. — The  pur- 
chasers’ action  for  s})ecific  per- 
foi’mance  of  an  agreement  was, 
affii’ining  in  the  result  the  judg- 
ment of  Lennox,  J.,  on  other 
grounds,  dismissed;  but  it  was 
held,  in  this  reversing  the  judg- 
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ment,  that,  as  no  actual  damage 
had  been  proved,  the  vendor, 
though  justified  in  refusing  to 
carry  out  the  agreement  because 
of  the  concealment  of  the  pur- 
chaser’s identity,  was  not  en- 
titled to  forfeit  or  retain  as 
damages  the  deposit  paid  to  him 
when  the  agreement  for  sale  was 
made.  Page  and  Jacques  v. 
Clark,  94. 

See  Specific  Performance. 


VENDOR’S  LIEN. 

See  Contract,  3. 


VENDORS  AND  PURCHASERS 
ACT. 

See  Vendor  and  Purchaser, 

1. 


VOLUNTARY  CONVEYANCE. 

See  Fraudulent  Convey- 
ance. 


WAIVER. 

See  Landlord  and  Tenant, 

1,  2. 


WASTE. 

See  Dower. 


WATER  AND  WATER- 
COURSES. 

1.  Crown  Gramt  of  Land 
Bounded  hy  Highway  Punning 
near  Bank  of  Lake — Encroach- 
ment of  Water  upon  Highway 
and,  Land,  heyond,  — Right  of 
Grantee  to  Land,  Covered  hy 
Water — Lease  hy  Crown — Tres- 


[VOL. 

pass  — Evidence  — Riparian 
Owners  — Appeal  — Questions 
of  Fact.]  — The  judgments  of 
Palconbridge,  C.J.K.B.,  27  0. 
L.R.  34,  and  of  a Divisional 
Court  of  the  High  Court  of  Jus- 
tice, 27  O.L.R.  484,  reversed 
upon  the  facts.  Volcanic  Oil 
and  Gas  Co.  v.  Chaplin,  364. 

2.  Dam  Built  under  Statutory 
Authority — Destruction  hy  Mal- 
icious Act  of  Stranger — Liabil- 
ity of  Owner  for  Consequent 
Damage  — Fatal  Accidents  Act 
— Negligence  — Contributory 
Negligence  — Jury  — Dam- 
ages.]— A dam  built  by  the  de- 
fendants under  statutory  autli- 
ority  was  destroyed  by  the  mali- 
cious act  of  some  unknown  per- 
son, and  a large  quantity  of 
water  was  released.  The  stream 
below  the  dam  became  much 
swollen,  and  overflowed  parts  of 
a highway  and  a bridge,  a short 
distance  down  the  stream.  The 
plaintiff’s  son  in  driving  along 
the  highway  attempted  to  cross 
the  bridge,  but  was  carried  away 
by  the  force  of  the  water  and 
was  drowned.  There  was,  to  the 
knowledge  of  the  defendants, 
bad  feeling  in  the  neighbour- 
hood against  them  because  of  the 
maintenance  of  the  dam,  and 
twice  in  the  preceding  few  years 
it  had  been  partly  destroyed  by 
explosives.  In  the  present  ac- 
tion the  jury  found  that  the 
death  of  the  plaintiff’s  son 
had  been  caused  by  the 
negligence  of  the  defend- 
ants, and  that  this  negligence 
consisted  in  “not  having  watch- 


XXXI.] 


INDEX. 


725 


men.”  The  danger  of  crossing 
the  bridge  was  apparent,  but 
the  jury  negatived  contributory 
negligence,  and,  in  answer  to  a 
question,  found  that  the  de- 
ceased had  not  ‘ ' full  know- 
ledge” of  the  risk: — Held,  (1) 
that  the  jury’s  finding,  under 
the  rule  laid  down  in  Andreas 
V.  Canadian  Pacific  R.W.  Co. 
(1905),  37  S.C.R.  1,  negatived 
all  negligence  except  the  alleged 
specific  default  of  not  having 
watchmen ; that  there  was  no  ob- 
ligation upon  the  defendants  to 
keep  watchmen  at  the  dam ; and, 
therefore,  that  they  were  not 
liable  on  the  ground  of  negli- 
gence.— (2)  That  the  defend- 
ants were  not  liable,  as  contend- 
ed, under  the  doctrine  of  By- 
lands V.  Fletcher  (1868),  L.R,  3 
H.L.  330,  which,  as  assumed  in 
Nichols  V.  Marsland  (1875),  L. 
R.  10  Ex.  258,  and  accepted  in 
Richards  v.  Lothian,  [1913]  A. 

263,  does  not  apply  where 
the  thing  likely  to  do  mischief 
escapes  because  of  the  wrongful 
act  of  a stranger  and  without  the 
privity,  or  knowledge,  or  any 
negligence  on  the  part  of  the 
person  responsible  for  its  safe- 
keeping.— (3)  That  the  deceased 
did  not  exercise  reasonable  care 
in  endeavouring  to  pass  througli 
the  very  powerful  current  of 
water;  and,  therefore,  that,  not- 
withstanding the  finding  of  the 
jury  in  his  favour  in  this  re- 
spect, he  must  be  held  to  have 
been  guilty  of  contributory  neg- 
ligence; and  on  this  ground  al- 
so the  action  failed. — Judgment 


of  Falconbridge,  O.J.K.B.,  dis- 
missing the  action,  affirmed. 
Hudson  V.  Napanee  River  Im- 
provement Co.,  47. 

3.  Riparian  Owner — Erection 
of  Ham  — ■ Interference  with 
Flow  of  Stream  — Diminution 
hy  Evaporation  and  Percolation 
— Prescription  — Easement  — 
Lost  Grant  — Registry  Laws 
— • Notice  — Injunction  quia 
Timet.]  — The  judgment  of 
Middleton,  J.,  30  O.L.R.  517, 
was  affirmed,  with  a variation 
saving  the  right  of  the  defend- 
ants to  the  ordinary  and  reason- 
able use  of  the  stream  as  ripar- 
ian proprietors. — Review  of  the 
authorities ; discussion  of  the  de- 
fendants ’ claim  to  a right,  by 
prescription,  by  virtue  of  a lost 
grant,  or  as  riparian  proprie- 
tors, to  arrest  the  flow  of  the 
waters  of  the  stream;  and  re- 
marks upon  the  effect  of  evapor- 
ation and  seepage.  Watson  v. 
Jachson,  481. 


WILL. 

1.  Action  to  Establish — Evid- 
ence — ■ Onus  — Testamentary 
Capacity  — Failing  Memory 
and  Senile  Decay  — Procure- 
ment of  Will  by  Others  — 
Stealth,  Haste,  and  Contrivanee 
— Duty  of  Solicitor  Called  in  to 
Prepare  Will  — Revocation  of 
Former  Wills — Executors  Pro- 
pounding Will  — Costs.] — The 
])laintiff‘s  sought  to  establish  as 
tlie  last  will  of  the  testatrix,  who 
was  eighty  years  old  when  she 
(lied  ill  September,  1913,  a writ- 
ing executed  as  a will  in  ^lay, 
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1912.  She  had  previously,  at 
various  times  from  1903  to  1911, 
executed  four  wills — the  fourth 
lieiug  made  only  ten  months  be- 
fore the  one  in  question — and 
all  the  former  wills  made  some 
.provision  for  the  husband  of  the 
testatrix,  who  survived  her  and 
with  whom  she  was  on  good 
terms  (though  her  memory  was 
so  impaired  that  at  times  she 
forgot  his  existence),  and  were 
different  in  nearly  all  respects 
from  the  will  in  question,  which 
simply  provided  for  an  equal 
distribution  of  the  testatrix’s 
property  among  all  her  children, 
including  the  widow  of  a de- 
ceased son — no  mention  being 
made  of  the  husband  at  all.  This 
will  contained  a clause  (inserted 
by  the  solicitor  who  drew  it 
without  specific  instructions 
from  the  testatrix)  revoking  all 
former  wills.  The  chief  asset 
of  the  estate  was  a valuable 
farm,  which  in  all  the  former 
wills  was  devised  to  two  sons  of 
the  testatrix,  subject  to  certain 
charges. — The  following  circum- 
stances were  pointed  out  as 
things  out  of  the  common  which 
invited  the  inspection  and  con- 
sideration of  the  Court:  (a)  the 
will  was  made  during  the  tem- 
porary absence  of  the  testatrix 
from  her  husband;  (b)  made 
without  reference  to  or  com- 
munication with  her  natural 
})rotectors;  (c)  made  while  she 
was  in  the  hands  and  under  the 
CM  re  of  two  married  daughters 
who  were  dissatisfied  with  a for- 
mer will  and  had  recently  sought 
to  have  it  changed;  (d)  made 


[voL. 

by  an  old  lady  verging  on 
eighty  years  of  age,  suffering 
under  a double  process  of  de- 
terioration from  the  impair- 
ments of  senility  and  the  in- 
roads of  a progressive  disease  af- 
fecting her  brain ; (e)  drawn  by 
a solicitor  who  could  not  be  re- 
garded as  an  independent  ad- 
viser and  who  was  not  chosen  by 
the  testatrix;  (f)  made  on  the 
spur  of  the  moment,  where  the 
method  of  testamentary  disposi- 
tion, originating  nine  years  be- 
fore and  carried  through  a series 
of  wills  down  to  that  made 
in  1911,  was  displaced  and 
superseded  by  a method  of 
equal  distribution  desired  by 
the  two  daughters  referred 
to  and  the  other  dissentients 
in  the  family ; and  it  was 
held,  that,  while  these  un- 
usual conditions  called  for  clear 
evidence,  satisfactory  to  the 
Court,  that  the  testatrix  fully 
comprehended  the  nature  and 
effect  of  the  act  and  freely  in- 
tended and  meant  it  to  have 
such  effect,  the  evidence  given 
fell  far  short  of  what  was  needed 
to  satisfy  the  onus  resting  on 
the  plaintiffs. — The  sweeping 
change,  made  ten  months  after 
the  will  of  1911,  by  an  aged  per- 
son, would  of  itself  call  for  clear 
proof  of  capacity,  equal  not 
merely  to  a testamentary  act, 
but  to  the  revocation  of  former 
dispositions  and  to  a new  direc- 
tion given  to  the  property. — It 
is  an  error  to  suppose  that,  be- 
cause a person  can  understand 
a question  put  to  him  and  give 
a rational  answer,  he  is  of  sound 
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mind  and  capable  of  making  a 
will ; the  competency  of  the  mind 
must  be  judged  of  by  the  na- 
ture of  the  act  to  be  done,  and 
from  a consideration  of  all  the 
circumstances  of  the  case. — The 
grand  criterion  by  which  to 
judge  whether  the  mind  is  in- 
jured or  destroyed,  is  to  ascer- 
tain the  state  of  the  memory. 
Memory  affords  all  the  materials 
on  which  to  exercise  judgment 
and  to  arrive  at  a conclusion  or 
resolution.— In  the  case  of  a per- 
son enfeebled  by  old  age  or  with 
faculties  impaired  by  disease, 
and  particularly  in  the  case  of 
one  labouring  under  both  dis- 
abilities, a solicitor  called  in  to 
prepare  a will  does  not  discharge 
his  duty  by  simply  taking  down 
and  giving  expression  to  the 
words  of  the  client,  without  be- 
ing satisfied  by  all  available 
means  that  testable  capacity  ex- 
ists and  is  being  freely  and  in- 
telligently exercised  in  the  dis- 
position of  the  property ; and, 
in  dealing  with  a person  needing 
protection  and  advice,  it  is  im- 
portant for  the  solicitor  to  find 
out  if  there  be  a former  will,  and 
its  nature,  with  a view  of  get- 
ting at  the  reasons  for  any  vari- 
ations or  changes  therefrom,  if 
such  changes  be  contemplated. 
— The  notes  of  haste,  stealth, 
and  contrivance  attached  to  this 
transaction,  and  were  not  re- 
moved by  the  evidence. — Review 
of  the  authorities. — Marsh  v. 
Tyrrell  (1828),  2 Ilagg.  Ecc. 
84,  specially  referred  to. — The 
action  was  dismissed  without 
costs  to  the  defendants ; and  the 


plaintiffs,  the  executors  pro- 
pounding the  will,  were  not  al- 
lowed their  own  costs  out  of  the 
estate  — they  being  executors 
chosen,  not  by  the  testatrix, 
but  by  the  two  daughters  who 
procured  the  making  of  the  will, 
and  so  having  really  no  locus 
standi.'  Murphy  v.  Lampliier, 
287. 

2.  Construction  — Testator 
Owning  Three  Parcels  of  Land 
— Specific  Devise  of  First — De- 
vise of  “Balance,’’  Followed  hy 
Description  of  Second  — Claim 
of  Devisee  to  Third  Parcel  — 
Dominant  Clause  — Falsa  De- 
monstratio  — Defective  Enu- 
meration — Residuary  Devise — 
“Timber”  — Meaning  of — Exe- 
cutors — Investment  of  Moneys 
— Interest  — Commencement — 
“Executor’s  Year.”] — The  test- 
ator had  purchased  three  parcels 
of  land  from  one  Q.  By  clause 
4 of  his  will,  he  gave  one  of  these 
parcels,  by  a proper  description, 
to  his  son.  By  clause  6,  he  gave 
to  his  daughter  '-ffhe  balance  of 
the  lands  described  in  the  afore- 
said deed  from  Q.  . . . to 

me,  said  lands  being  composed 
of’' — the  description  covering 
only  the  second  parcel  compris- 
ed in  the  deed  from  Q.  There  was 
a residuary  clause  which  dis- 
posed of  residual  realty;  and,  if 
the  third  ])arcel  was  included  in 
the  devise  to  the  daughter,  there 
was  no  real  estate  to  pass  under 
the  residuaiy  clause:  — Held 
(Riddell,  J.,  dissenting),  that 
the  thii’d  i)arcel  did  not  pass  to 
the  daughter  as  being  a part  of 
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‘‘the  balance” — it  was  not  a 
case  of  falsa  demonst ratio  or  de- 
fective enumeration. — Review  of 
the  authorities. — West  v.  Law- 
day  (1865),  11  H.L.C.  375,  and 
In  re  Brocket y [1908]  1 Ch.  185, 
followed. — Re  Clement  (1910), 
22  O.L.R.  121,  and  Smith  v. 
Smith  (1910),  22  O.L.R.  127, 
distinguished.  — Judgment  of 
Middleton,  J.,  affirmed. — There 
was  a provision  in  the  will  that 
timber  should,  notwithstanding 
the  devise  of  the  land,  not  form 
part  of  the  property  devised,  hut 
form  part  of  the  residuary  es- 
tate:— Held,  by  Middleton,  J., 
that  “timber”  should  be  con- 
fined to  trees  capable  of  being 
sold  for  manufacture  into  lum- 
ber, not  including  ornamental 
and  shade  trees. — The  executors 
were  directed  to  invest  moneys 
for  the  benefit  of  two  daugh- 
ters of  the  testator,  the  moneys 
to  come  from  his  general  estate : 
— Held,  by  Middleton,  J.,  that 
there  was  no  right  to  demand 
payment  within  the  “executor’s 
year;”  and  interest,  therefore, 
ran  from  a year  from  the  testa- 
tor’s death.  Re  Fletcher,  633. 


WINBIRG-TJP. 

See  CoMi’ANY,  3 — Sale  of 

(JOODS. 


WITNESS. 

See  Evidence — Vendor  and 
Purchaser,  3. 


WORDS. 

“Assumed!.”] — See  Highway, 

2. 

“Af  the  End  of  any  one 
Month/’]  — See  Landlord  and 
Tenant,  4. 

‘‘Balance.”]— See  Will,  2. 

“ Boundary -line  between  a 
County  and  a City.”]  — See 
Municipal  Corporations,  2. 

“Enforceable  by  Action.”]  — 
See  Assessment  and  Taxes. 

“Engage.”]— See  Covenant. 

“Executor’s  Year.”]  — See 
Will,  2. 

“Injury  Sustained  by  Reason 
of  the  Construction  or  Operation 
of  the  Railway.”] — See  Rail- 
way, 1. 

“Maintain.”]— See  Highway, 

2. 

“Owner.”]— See  Motor  Veh- 
icles Act. 

“Prevails.”]— See  Schools. 
“Repair.”]— See  Highway, 

2. 

“Timber.”]— See  Will,  2' 
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